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Since President Barack Obama was sworn into office a little 
over a year ago, “change” is one of  many words to describe the 
current political climate. Is America more divided after the tortu-
ous healthcare wrangle? Or is America more effusively expressing 
its diverse political views? Whether it is the conspicuous rise of  the 
Birther Movement or outraged citizens storming the Capitol armed 
with epithets, it is nearly impossible to tell which conditions make up 
today’s political landscape other than just plain mad. Change is hard, 
and apparently, change is angry. 

That is not to say that Americans do not have good reason to be 
angry. Congress seems to be unable to solve urgent problems as in-
dividuals, communities, and other levels of  government suffer from 
joblessness, rising costs, and fewer resources. Anger is only at the 
surface of  America’s deep fear and anxiety over an uncertain future. 

But this is change in its rawest form—the good, the bad, and the 
ugly. This spring volume features contributions on healthcare re-
form’s underbelly and potential homeownership opportunity roll-
backs; however, it also features essays on LGBT advocates’ success 
in joining the Supreme Court bar, preparation of  a new generation 
of  problem-solving lawyers, and creative solutions that bring atten-
tion to the broken criminal justice system. If  the current political 
landscape demonstrates any lesson, it is that change does not equate 
progress. Sometimes even, as Bridgette Baldwin convincingly argues 
about welfare stigmatization, things can be more of  the same. It de-
pends from which vantage point one looks. 

The Modern American is “modernizing” during our sixth year, yet our 
commitment to offering robust dialogue on diverse issues remains 
as firm as ever. Evocative dialogue can contain a lot of  value—it 
can be more than irate slurs hurled at elected officials. Real decisions 
affect real people in real ways which is essential to acknowledge in a 
discussion about political change. Still, we must be fair-minded as we 
engage with one another. 

The Modern American continues to bring incisiveness out from political 
storms on pressing issues within this volume and those to come. We 
encourage The Modern American readers to help us in our mission to 
provide a constructive platform for these conversations by offering 
us feedback during our Strategic Plan comment period (open until 
May 31). More information about the Strategic Plan can be found on 
the publication back cover. Here, at The Modern American, we believe, 
“Yes, we still can.” 

                                                          Sincerely Yours, 

    The Executive Board
    The Modern American 

Letter from the Executive Board
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STRATIFICATION OF THE WELFARE POOR:
INTERSECTIONS OF GENDER, RACE, & “WORTHINESS”

IN POVERTY DISCOURSE AND POLICY
By: Bridgette Baldwin 1

On average, we black women have bigger, better problems 
than any other women alive. We bear the burden of  being 
seen as pretenders to the thrones of  both femininity and 
masculinity, endlessly mocked by the ambiguously gendered 
crown-of-thorns imagery of  ‘queen’ Madame Queen, snap 
queen, welfare queen, quota queen, Queenie Queen, Queen 
Queen Queen. We black women are figured more as stand-ins 
for men, sort of  like reverse drag queens: women pretending 
to be women but more male than men—bare-breasted, sweat-
glistened, plow-pulling, sole supporters of  their families.
                -  Patricia Williams 2

INTRODUCTION

Welfare policy in theory aims to compensate those in 
need, usually those existing at or below a fluctuating poverty 
line. The policy behind welfare has always been devised.  
However, who is designated as poor and when that poverty is 
deserving of  compensation has never been fully determined 
by economic conditions, but most crucially by subjective 
interpretation of  “worthiness.” As a perfect example, in the 
1980s, black women across the country were exposed, uplifted 
and appreciated as the “queens” of  American poverty.  At the 
behest of  this black “queen’s” inauguration was the future 40th 
President and then Governor of  California, Ronald Reagan.3

In his highlighting of  welfare programs, Reagan hailed black 
women as the ultimate “welfare queens.”4 You have heard the 
story, with minute details which differ from region to region: the 
Black “welfare queen”5 had a generally lavish lifestyle driving 
around in her nice new Cadillac never really going anywhere in 
particular, unless off  to pick up her welfare checks (which by 
the way she had gotten rich on) or to dine on steak and lobster. 
However, she usually stayed at home watching soap operas like 
“Days of  our Lives,” generating more income by producing 
baby after baby. She was cunning yet shiftless, clever in her 
manipulation of  the system yet uneducated, and active in her 
endeavor to con the system yet lazy in her work ethic.  All hail 
the “welfare queen.”

This representation of  black women permeated the 
discourse of  welfare reform in the 1980s and later served as 
an important propaganda image in the social policy switch 
from welfare to workfare.6 We needed a reason to reduce 
resources to the poor and what better way than to use the 
notoriously lazy black woman as a scapegoat.  She was the 
personal manifestation of  a lazy well-fed government that 
had produced no profits and was the reason for the country’s 
economic decline.  Despite the containment of  many black 
women within the economic status of  the working poor, black 
women were painted as the picture of  the “welfare queen,” 

designated as undeserving and unworthy of  any social welfare 
benefits and as the poster child for the neo-conservative small 
government, big business movement.

If  we move backward to the 1880s at the start of  
welfare policies in the post Reconstruction Era, we see a 
completely different standard of  compensatory worthiness, 
but one with almost the exact same policy outcome.  Again 
black women’s identity was not purely defined by a standard 
of  economic poverty but predicated on notions of  moral 
fitness and even conceptions of  employability.  In this era, for 
almost the opposite reason, black women were central to the 
discussion and marginalized from the help of  social welfare.7

However, instead of  being heralded as the lazy “welfare 
queen,” they were marked as despicable, employable workers 
because of  their consistent labor during slavery.8  Unlike 
white women, who were part of  a rising white middle-class 
that fostered female respectability by relegating women to 
the domestic sphere and protecting them from public labor, 
black women were seen as perfect for work and for this reason 
not eligible for compensation for the very real poverty they 
faced while working.9  Under the patriarchal domestic code, 
“proper” women stayed home and took care of  their husbands 
and children, and if  the husband died the state would step in to 
fill “his” void.10  Hard-working husbands could earn sufficient 
money to support their families.11  Fittingly, this allowed society 
to deny black mothers the same protection as “proper” mothers 
who worked in their own homes.  Because black women were 
required to work outside the home, they were excluded from 
poverty compensation.  Moreover, because black women 
usually worked in white women’s homes they provided the 
labor to ensure white female respectability.  

This history of  economic “worthiness,” this revelation, 
is significant for welfare policy discourse.  When black people 
were stolen from Africa and sold into slavery, the plantation 
system rarely discriminated between man, woman, old, young, 
weak or poor.12  So in that sense the post-slavery argument 
is consistent; working-class black women have continually 
been “working mothers” without the protected status of  
respectable motherhood.  Black women have been expected to 
work.  Yet the image of  black women has been distorted over 
the 100 years since the Reconstruction to reinforce normative 
conclusions that they are unworthy of  welfare.  During the 
formative stages of  welfare policy-making in the 1880s, black 
women were thought undeserving of  welfare because they 
were considered inherently employable.  By the 1980s, black 
women were uniformly deemed unworthy of  welfare because 
they were “welfare queens,” lazy by nature and unwilling 
participants in the labor force.  What we rarely think about 
is the permanent centrality of  black female images to welfare 
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discourse.  “She” is consistently deemed to be the negation, 
the opposite of  compensatory worthiness within the poor 
for contradictory reasons.  Importantly, charting the changes 
in the meaning of  black women’s relationship to worthiness 
and poverty compensation is not a history of  their poverty 
but diagrams the evolution of  the rapid transformation and 
decline of  social welfare programs in the United States through 
a misrepresentation of  the black female image.     

A social and historical examination of  black women’s 
representation within welfare policy and discourse reveals 
that social constructions of  race and gender have consistently 
informed welfare reform policies that rationalize inequitable 
distributions and unrealistic visions of  
the social world.  This paper analyzes the 
historical, cultural and legal treatments 
and representations of  poor black women 
from Progressive Era philanthropic aid to 
early “work-to-welfare” reform protocol.   
When black women serve as the case 
study for a larger examination of  social 
policy issues we see that welfare was rarely meant to remedy 
the structural crunch of  poverty.  Working class black women 
have been at the center of  the construction of  the poor and 
serve as the designation to determine which people deserve 
to be compensated for being poor.13  This paper discusses 
both the ramifications and rationale of  why the government 
never designated black women as “deserving” poor and the 
implications of  constructed images in the post-reconstruction 
period, the New Deal Era, the 1960s AFDC agenda, and 1980s 
welfare to work reform.

               PROGRESSIVE ERA

The Progressive Era historically has been popularly 
understood as a movement of  positive social reform and the 
rise of  the feminist movement.14  However, the changing socio-
economic landscape of  turn of  the century depression, post-
slave economy, and rapid urban-industrialization left many 
people exposed to the underside of  capitalist progress.15  From 
this reality emerged a collection of  middle class reformers 
concerned with conceptualizing a more humane relationship 
between industry and the increasingly poor and largely 
(im)migrant communities.  

The rise of  Progressive Era women reformers stood 
at the center of  this formation.  These reformers concentrated 
on improving the conditions of  women who were being pushed 
into the industrial labor force because of  poverty resulting 
from death, divorce or insufficient employment of  their male 
providers. The major thrust of  politics and policy urged by 
these reformers was the protection of  women from the travails 
of  a rapidly changing world and the brutal labor market.   
Progressive Era women reformers stressed reorganization 
of  the family and were instrumental in the establishment of  
the first social welfare program for women: the “Mothers’ 
Pensions.”16    However, if  we place black women at the center 

of  the discussion in this era, the Progressive Movement’s image 
of  “mother,” which relegated her to the domestic sphere, was 
solely dependent on the labor of  black women in the homes 
of  white “mothers.”   The construction of  social welfare policy 
that required women to work in their own home excluded 
black women and exposed the foundations of  public welfare 
policy as inherently racialized and white.17 The advocates for 
Mother’s Pension constructed the family along white middle 
class standards and norms.  Entitlement to certain social 
benefits was predicated on losing a male provider and offered 
protections only to women who labored in the home.  These 
constructions ran counter to the reality of  black family life 

and the labor demands placed on black 
women in particular.

The political, economic 
and social opportunities provided 
by industrial capitalism during the 
Progressive Era were stratified along 
racial lines.  The clarion call for progress 
during this period seemed ironic at best 

when considering that this period was also the ostensible 
nadir of  race relations.  Black men and women suffered due 
to persistent acts of  racial violence and discrimination at the 
hands of  poor whites, particularly in the South.18  Further, 
social welfare reform efforts subjected private relationships 
within black families to public scrutiny as a pre-condition for 
alleviating poverty conditions.19  This is not to suggest that 
sexual and racial equalities were not part of  the Progressive 
agenda; they just were just secondary concerns.  Structural 
dynamics and changes to the meanings of  gender identity 
made it difficult for black women to meet ideas of  what it 
meant to be a respectable or a decent mother.20  White women 
tried to improve their lives and the lives of  their families 
but created and endorsed policies that ignored the particular 
role black women played as the matriarch of  their particular 
familial experiences.  As historian Eileen Boris argues, “though 
reformers defined motherhood as a positively valued nurturing 
activity…women of  color... had to labor for others and could 
not fulfill the dictates of  ‘true womanhood.’”21 

A woman’s eligibility for Mother’s Pensions was 
determined by her moral standing in the community.22

Progressive reformers were dedicated to serving those who 
they deemed to have proper morals and worthy character and 
who deserved assistance due to temporary hardship.23  Poor 
working mothers were deemed undeserving poor.  While many 
European immigrants could also be excluded by these general 
guidelines, black women were haunted by images of  their slave 
past.  Black women had always been part of  the labor market 
and never protected by the laws of  marriage and hence were 
branded as inherently undeserving and suspected of  vice, 
immorality and intemperance in ways that working class white 
ethical women were not.24  Mothers had to be fit and proper 
and this definition was left to the discretion of  local overseers 
of  the relief.  Initial Mother’s Pensions regulations required in 
many states that a woman be a widow and enforced strict yet 

. . . welfare was rarely meant 
to remedy the structural 

crunch of  poverty.
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ambiguous behavioral standards.25  What really came out of  
the Mothers’ Pensions was that those white women deemed 
deserving were helped.  Black women were encouraged to 
organize for their pensions separately, but this was an unrealistic 
request considering the lack of  political and economic power 
in the hands of  the black community.26  Nonetheless, the 
National Association of  Colored Women (NACW) organized 
to create better social conditions for black women.  Unlike the 
platforms that endorsed Mothers’ Pensions for white women, 
this organization encouraged women to work to improve 
the economic conditions of  the family 
and the national reputation of  black 
womanhood.27

  Lack of  economic and political 
strength was not the only shortcoming 
black women faced; they also had to deal 
with the legalized conditions of  racism.  
The highly celebrated achievements 
of  the Progressive Movement co-existed with the Jim Crow 
Era in the South and its more covert operation in northern
cities. In fact, Jim Crow Laws were on the books as early as the 
1890s and the policies ran the gamut from more benign legal 
sanctions on public housing, employment and recreation to the 
more pernicious forms of  racial violence including rapes and 
lynchings. 28  The Plessy v. Ferguson29 doctrine of  “separate but 
equal” became the formalized manifestation of  longstanding 
white anxieties about black progress. Even in the more liberal 
North, the segregation of  settlement houses and social 
programs along the lines of  race denied that white supremacy 
was the “peculiar institution” of  the South.  The most public 
and spectacular exhibitions of  how former slaves were not 
treated as citizens were the charred bodies and punctured souls 
that lynching parties left on display.  According to historian 
Jacqueline A. Rouse, the legalized sanctioning of  lynching 
during the Jim Crow Era promoted white supremacy and 
maintained subordination and intimidation of  black people.30

Under the specter of  Jim Crow, most turn of  the century 
social reform was born.  This is not to deny the sympathetic 
supporters and charitable settlement houses set up to assist 
poor black families in the North, but in the larger scheme of  
things these supporters were far and few between, specifically 
in southern communities.  Most of  the policy-makers were, 
after all, faithful to a racist ideology that supported racial 
violence, unequal political and legal systems, and inferior social 
services.  Out of  the bondage of  slavery most black families 
were relegated to agricultural and, for women, domestic labor 
to survive. Racism further hindered the advancement of  black 
people and kept them working in menial jobs.31 Social welfare 
policies in particular ignored the role of  the black mother and 
the stratification of  labor in the black family.  

Black families lived in a world with considerably 
restricted opportunities and blatant discrimination.  During this 
time period black women were not protected by the Mothers’ 
Pensions and the social welfare benefits because they were 
considered employable women and they had to support their 

families.  Most black family members worked as agricultural 
wage laborers and sharecroppers in the south and low skilled 
craft workers or domestics in the north.   In addition, black 
men who were hired out into positions which were considered 
more professional, were not hired for long and therefore black 
women had to make consistent and substantial contributions 
to their families.32  Here, the “undeserving” angle showed its 
face quite often in the domestic work performed by black 
women.  With the strong expectation of  female domesticity, 
black women were summarily excluded from the benefits 

of  the Mothers’ Pensions because 
they had always worked and were seen 
as able to work.33  As an example, the 
Sheppard-Towner Act,34 also known 
as the maternity bill, provided federal 
funds to states for health and welfare of  
mothers and infants during maternity.35

States were given unfettered discretion 
as to how they distributed funds.36  Since racialized notions 
of  motherhood heavily informed this discretion, black women 
did not receive the same funds as their white counterparts.37

Hence, the umbrella protections afforded to white women 
were not afforded to black women.  So-called “progress” in 
this era was stratified along racial lines.  While the ensuing 
Great Depression could have instigated an egalitarian level of  
compensation because everyone was poor, we find that the 
distribution of  federal money still continued along racial lines.  

       NEW DEAL OR RAW DEAL

With the worst stock market crash in history and the 
Great Depression descending upon the states, thousands of  
people flooded soup kitchens in urban and rural communities 
across the nation.   Black people, who were already living 
in poverty, suffered even greater losses from the economic 
depression.  The agricultural collapse in the southern states 
led to the near destruction of  the tenant farming system and 
severe unemployment for many black families that still toiled 
on southern land as others had made decisions to leave the 
South a few years prior.  At the same time, black women in 
the North also began to lose their jobs in exorbitant numbers 
and were replaced by white women domestics as they were left 
unshielded by the plight of  the Great Depression.38   In 1932, 
President Franklin D. Roosevelt promised to provide economic 
security for all Americans with the “New Deal.”39   The 
unprecedented economic policy decisions during Roosevelt’s 
“Frst 100 Days” brought about new agencies and programs.  
President Roosevelt’s New Deal projected to implement 
ideas from the Progressive Era and consolidate them into a 
federally sponsored program.  Still, the new American welfare 
state intentionally excluded black families, particularly black 
women, from access to social welfare benefits under New Deal 
legislation.40  

With the rise in the immigrant population, the political 
controllers were all too delighted to bypass the economic and 

The new American welfare state 
intentionally excluded black families, 
particularly black women, from access 

to social welfare benefits
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racial problems of  black families.  According to historian 
Michael Brown, there was no need to deal with the “Negro 
problem” because it was presumed that the New Deal politics 
would lessen racism by raising the standard of  living for all 
people through social reform.41  However, under the New Deal 
administration, social welfare organizations did little to change 
the quality of  life for black people.42  Although Roosevelt 
is credited with changing the economic prosperity of  the 
country with various acts and disbursements of  money to state 
polities, it comes at no surprise that there was an increasing 
and detrimental pattern of  inequitable distribution of  funds 
to the black poor.43  Roosevelt extended social benefits to 
whites, while discriminatory practices implemented by state 
agents constructively denied those same benfits to blacks.44

Unfortunately, black families continued to suffer and were not 
equally included in Roosevelt’s New Deal for all Americans.45

  Ironically, programs under New Deal legislation 
began to systematically push black men into unemployment.46

For example, the National Recovery Administration (NRA)47

and the Agricultural Adjustment Act (AAA) of  193348 were 
considered to be pivotal in the early stages of  “New Deal” 
policy making.49  One of  the NRA’s major “color-blind” policies 
was to implement equitable wage standards across all races.50

However, there was a significant disparity in racialized wage 
earnings for black workers especially in southern regions.51

The NRA and the federal government endorsed longstanding 
regional practices by refusing to enforce national standards of  
industry and labor.  There was little done to control state-to-
state disparities and deviations of  salaries to black workers.   
In addition, some southern employers refused to pay black 
workers as much as white workers on the view that black labor 
was significantly less efficient than white labor.52  Further, 
when employers in southern states were forced to pay whites 
and blacks equally, they threatened to fire all black employees 
and replace them with more efficient white employees.53

Obviously still offended by the government appropriation of  
their commodified labor,54 southerners 
were determined to keep black labor 
cheap.55 

Black women fared no better. 
Although many black women already 
labored in the market, an increasing 
number of  black women became the sole 
breadwinners for their families.  Because 
of  the scarcity of  jobs during the Great Depression, black 
women were exploited by their domestic employers and were 
paid very little per week to support their families.56   In many 
states, black women were paid the lowest salaries outside of  
and below NRA’s federal standards.57  In addition, the NRA 
refused to include domestic work, agricultural work or common 
laborers among those who should receive the minimum wage.58  
In the South in particular, black women represented 60 % 
59of  the domestic workers corps, and roughly 40 %60 of  the 
agricultural labor was Black.  Refusal to include occupations 
that were dominated by black labor under NRA precluded 

black families from earning wages at any significant rate above 
poverty.61

State-subsidized machinery benefited white 
landowners by increasing productivity while eliminating the 
need for black tenant farmers.62  Thus, agricultural innovations 
caused the displacement of  more black families.  Even where 
black workers remained on white farms, lax enforcement of  
AAA policies requiring landowners to channel a portion of  
government crop reduction pay to tenants guaranteed that 
black tenants were deprived of  their share.

The Social Security Act (SSA), which included both 
old age insurance and public relief, was another example 
of  race-based policy implementation.63  Seemingly color-
blind policies continued to intentionally deny black families 
access to benefits.64 The SSA specifically excluded domestic 
and agricultural workers from receiving benefits upon the 
loss of  a breadwinner.65  As mentioned previously, these 
areas of  employment were predominately occupied by black 
workers.66   The Works Progress Administration (WPA), which 
concentrated on employment rather than relief, also instituted 
color-blind policies.  However, without the enforcement by 
the federal government of  non-discriminatory practices, black 
workers were intentionally excluded from access to public jobs 
in everyday practices.67  Between 1936 and 1942, black workers 
were hired for roughly only 15 % of  the jobs offered under 
the WPA.68  Due to the intentional exclusion of  black men 
from the labor market, black families began to lose their male 
breadwinners.  Most black women were in the labor market, 
but women who had never worked were also being forced to 
earn the family wage or apply for public relief.  Although New 
Deal policies endorsed giving welfare benefits to women who 
headed households, most public relief, which was controlled 
by local governments, was also predicated on the former 
domesticity of  the women.  Because of  the legacy of  racism 
and the concentration of  black families below the poverty 
line, many black women had always been in the labor market 

well before the New Deal.  Therefore, 
black women continued to be excluded 
from public relief, social benefits, social 
security and other forms of  welfare 
because their status as “employable” 
made them again, undeserving of  
government help.
 The program that could have had 

the most impact on public relief  for black women was the 
Aid to Dependent Children Act (ADC).  ADC was merely an 
extension of  Mother’s Pensions69 and similarly guided by ideas 
of  the so-called deserving poor. Access to the program was still 
determined by an ambiguous “suitable home” standard which 
excluded most needy black families.70  Further, federal agencies 
under political pressure from southern states allowed local 
governments to determine the specific criteria for eligibility.  
Most southern states were dependent on cheap black labor and 
very reluctant to create policies that gave black workers access 
to federal relief.71  Although later ruled unconstitutional,72

Access to the program was still 
determined by an ambiguous 

“suitable home” standard which 
excluded most needy black families.
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minimum residency requirements mandated by local 
governments also excluded most black migrant workers.73

Further, many southern states conditioned access to public 
relief  to mothers who had never worked in the labor market, 
which would exclude most black mothers.  Southern states 
reasoned that black mothers had always worked and asked 
why anything should change because 
of  this new program.74  Such restrictive 
measures left families, and particularly 
black mothers, in a state of  significant 
poverty and despair.75

Access to benefits under 
new nationalized welfare policies was 
structurally distinguished by race and 
gender, attaching welfare benefits to socially constructed notions 
of  what qualifies as a traditional family organization.  Family 
(dis)organization determined what relationship, if  any, a family 
could have to the American welfare state.76  Because of  various 
acts that caused displacement among black families during the 
Great Depression, there was a high proportion of  female-
headed households.77  In the North, a reported 30 % of  black 
families were headed by single, divorced or widowed women.78  
The ease with which New Deal policies excluded much of  the 
black male labor force from social insurance created a legal 
barrier that was greater for black women than for similarly-
situated white women.  For instance, rising out of  poverty was 
more difficult for black women than their white counterparts 
because New Deal policies extended to similarly-situated white 
women where the husband was unemployed or dead.  This is 
especially true where black men suffered from unemployability.  
Welfare policies distinguished among households based on 
how they became female-headed—whether by death, divorce, 
abandonment, or single motherhood, for example—so black 
families and images of  black womanhood became the focus 
of  public scrutiny and outcry.79  New Deal programs therefore 
failed to protect black women in two ways: as capable mothers 
and as capable workers.80

As black communities were further consolidated 
into urban ghettos after World War II, black female-headed 
households would finally come under the umbrella of  state 
aid.  However, these very inclusions were predicated on the 
fortifications of  false theories about black family deviance and 
dependency in female-headed homes in particular.81  Ideas 
derived from the infamous Moynihan Report82 and the urban 
application of  the “culture of  poverty” theory would hide an 
entire history of  white working class social mobility that had 
been predicated on state and private aid.  The misrepresentation 
of  black deviance and the masking of  white dependency 
signaled the beginning of  the end for welfare in America.

     AID TO SOME FAMILIES WITH 
         DEPENDENT CHILDREN

 The postwar 1950s and 60s witnessed racial clashes 
and increasing ghetto unrest.  State and local government-

assisted programs under-served the black community and 
solidified the place of  black families at the bottom of  a racist 
regime.  Black families continued to be moved to substandard 
housing complexes and were relegated to the worst health care 
facilities in the country.  The result of  the end of  World War 
II led to immense poverty due in large part to displacement 

of  women and black workers when 
white soldiers returned.  Changes in the 
structure of  the so-called nuclear family 
became evident particularly in poorer 
communities.  For example, in 1950 
approximately a quarter of  the population 
of  black mothers were separated, 
divorced or widowed.83  Children living 

in one-parent households in the black community rose from 
roughly 22 % to 32 % in ten years.84   Although the rise in single 
parent income could represent the increase in the number of  
black mothers on AFDC, this rationalization ignores the reality 
of  the social, economic and political plight of  black families.  
Several presidential administrations have tampered with the 
American welfare state.  Unfortunately, the impact of  this 
haphazard effort at reform has been very detrimental to single-
parent households headed by black women.  In particular, the 
expansion of  the American welfare state to include single black 
mothers created a cultural backlash motivated by racism and 
sexism and opened the door to what President Clinton called 
“the end of  welfare as we know it.”85

  The previously mentioned Aid to Dependent Children 
Act (ADC)86 originated in the Social Security Act of  1935 but 
has its historic foundation in the Progressive Era as a remnant 
of  Mothers’ Pensions.87  Similar to Mothers’ Pensions, ADC 
was originally intended to continue to allow deserving mothers 
to stay at home with their children while receiving public 
assistance.  Most ADC programs provided benefits to families 
who lost a male breadwinner due to death, abandonment or 
unemployment.  Conceptually, the structural problem with the 
early foundations for this program was the continual role of  
an ambiguously defined notion of  worthiness.  Because black 
women were deemed inherently undeserving, they were subjected 
to benign neglect by state and national governments.88

In 1950, a series of  changes to ADC occurred, including 
a name change to Aid to Families with Dependent Children 
(AFDC).89   Like its predecessor, AFDC continued to offer 
cash assistance to the deserving poor.  State and local governments 
controlled the administration and eligibility requirements for 
relief.  Particularly in southern states, restrictive eligibility 
requirements continued to exclude black mothers from relief.  
For example, the infamous “man in the house” rule allowed 
states to remove benefits from black mothers who had a male 
(not son) living in the home.90  Likewise, the “employable” 
standard required all black mothers to work unless they were 
handicapped or sick.91  

After a series of  liberal amendments in the 1960s, 
the number of  AFDC beneficiaries began to increase 
dramatically and more poor single black mothers gained access 

Because black women were
 deemed inherently undeserving, they 
were subjected to benign neglect by state 

and national governments.
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to the program’s benefits.92  From 1960 to 1970 there were 
approximately 5 million people receiving public assistance, five 
times more people than were on the welfare rolls between 1950 
and 1960.93  With increasing caseloads and changes in the racial 
composition of  recipients, AFDC came under severe political 
attack followed by a profound resentment of  this program and 
the poor. 94    The many reasons for this backlash include the 
simple fact of  the increased legions of  poor citizens receiving 
public relief  from taxpayers.95  

Another reason for the immense backlash, particularly 
against black mothers, was the notorious report authored by 
the Assistant Labor Secretary (and future Senator) Daniel 
Moynihan.  Moynihan suggested that the economic conditions 
of  the black family resulted from their deviation from American 
family norms.96  The reason for the terrible plight of  the black 
family was that most black males had a significantly high 
rate of  unemployment and therefore could not be adequate 
breadwinners for their families.97  This in turn produced a 
significant surge in unsupported illegitimate children among 
black families, an increase in female-headed households and a 
cultural dependency on welfare by black women and children.98  
So, not only was the taxpayer’s money being used to support a 
huge population, it was being used to support a huge “Negro” 
population.  Moynihan’s report grossly mischaracterized 
black families in general and black mothers in particular.  All 
demographic metrics upon which Moynihan relied ignored 
the historical legacy of  systemic and intergenerational racism 
that produced the high unemployment rates observed today.  
State and societal discrimination, not inherent deficiencies, is a 
driving contributor to black poverty.  Thus, Moynihan justifies 
state indifference to poverty by ignoring historical context and 
places blame squarely upon the poor for their poverty.

Lastly, the emerging “culture of  poverty” theory, 
combined with the pre-existing Moynihan Report, explicitly 
racialized and gendered the category of  poverty as black and 
female. The “culture of  poverty” theory posited that economic 
inequality was not an issue of  larger 
social forces but a product of  deviant 
cultural behaviors antithetical to delayed 
gratification, economic modesty and 
productive labor; while the characteristics 
of  economic dependency would be 
passed on through the generations.99  
Unfortunately, this theory became largely 
associated with black female-headed households.  This in turn 
reinforced a pre-existing suspicion of  the black community.  
Welfare, once associated with deserving white women, became 
despised as a relief  program for allegedly lazy, poor black 
women.

As a product of  these political and academic 
investigations, voices shouted to dismantle the American 
welfare state and lynch the “welfare queen.”100 Simultaneously, 
state aid was beginning to be stripped away from black 
communities and redistributed to white suburban communities.  
Industrial factories were encouraged to leave urban centers for 

lower property taxes.  This pulled the rug out from under the 
socio-economic infrastructure of  central cities and instigated 
the rise of  what we now call “the ghetto.”  Mythical binary 
oppositions of  group dependence versus individual will and 
suburbanization versus ghettoization obscured the history of  
state funding for other immigrant and regional communities in 
their transition from ethnic European to white. 101  

  The commitment to engage in the “War on Poverty” 
during the Johnson administration had lost its zeal by the time 
California’s Hollywood screen star turned governor took office.  
The Reagan Administration’s use of  the “welfare queen” image 
fabricated and reinforced images of criminal and sexually 
promiscuous black women.102  This successful misinformation 
campaign framed the national welfare conversation, and the 
public began to oppose welfare programs, fearing that high 
assistance payments reinforced the cycle of  poverty and 
ensured long-term dependency.  The Reagan Administration 
promulgated policies based on these welfare fabrications by 
significantly cutting benefits, under-funding childcare and job-
training facilities, and creating legal barriers for poor women to 
gain access to public assistance.103  Unfortunately, the effects of  
these policies outlasted the Reagan era. Reagan simply paved 
the path for the decadent decline of  federal cash assistance for 
the poor and the push of  under-skilled and under-supported 
black women into a labor market that did not even exist (no 
jobs or benefits).

A WOMAN’S WORK IS NEVER DONE

Although Reagan succeeded in creating a negative 
image of  welfare and limited the coverage for both working 
and non-working poor, some cash assistance was still available 
before the 1990s welfare reform agenda.  By 1987, Congress 
was ready to take up the issue of  welfare reform and passed 
the Family Support Act (FSA) the next year.   The FSA aimed 
to assist middle-class white mothers with young children 

who were entering the labor force.  
This focus gave states the flexibility 
to require those poor mothers who 
were receiving benefits to also work.104

Despite the Reagan Administration’s 
significant cuts and stringent guidelines, 
the number of  poor people on AFDC 
climbed 30 % between 1989 and 

1994, with a significant rise in the single black household 
demographic.105  Ironically, it was during the ostensibly more 
liberal Clinton Administration that policies of  welfare would 
be central to discussions about governmental reforms and 
cutbacks.  Despite images of  a hip saxophone-playing Clinton, 
the so-called “first black president,” Clinton’s policies proved 
that he was no stranger to welfare reform106 and no friend to 
poor black women.  Clinton put welfare back on the agenda by 
deploying slogans such as “ending welfare as we know it” and 
“making work pay.”107  The focus of  these debates, pulled from 
the Moynihan Report discourse, quickly turned to eliminating 

the emerging “culture of  poverty” 
theory . . . explicitly racialized 

and gendered the category of  poverty 
as black and female
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welfare and stopping the reported cycle of  dependency among 
the poor that was fueled by illegitimate births.  At the same 
time, the birth rate for unwed black mothers was 70 %.108  False 
images of  single black female-headed households galvanized a 
political backlash, and black women became the symbol for 
eliminating public assistance and “ending welfare as we know 
it.” 

Following Reagan’s lead, media images continued to 
condemn black mothers as lazy “welfare queens” when they 
stayed home with their children, while simultaneously praising 
white mothers as good “soccer moms” for staying home 
with their children.109   As political scientist Holloway Sparks 
correctly notes, “[t]he portrayal of  poor women of  color—
and particularly African American women—as abusers of  the 
system, immoral… and [dependent] essentially destroyed their 
ability to appear as legitimate and authoritative participants in 
the democratic deliberations about welfare.”110 By portraying 
public assistance as solely benefiting undeserving black 
mothers, this scrutiny reinforced public policies relating to 
welfare reform, emphasized race and class-based stereotypes 
related to women and work, and maintained traditional black-
white dichotomies.111    

Public  policy makers stressed eliminating welfare 
because it  reportedly  promoted  inter-generational 
dependency.112  This policy painted a picture of  welfare 
recipients who were poor, black, and female.  Strikingly, lack of  
employment opportunities, racism, or any other form of  social 
inequity did not enter into the discourse as possible variables 
for poor, black women’s place on welfare.113  But laziness, 
irresponsibility, and lack of  a “strong work ethic” were assigned 
as reasons that kept black women on the roll.114  Recall that, a 
little over 100 years earlier, the image of  poor black women was 
not one of  laziness but of  women who had always worked and 
therefore could always work.  But, when faced with the idea 
that the once lily white face of  welfare was becoming black, 
the discourse to eliminate welfare quickly turned to negative 
images of  black mothers as lazy and dependent.    Missing from 
the discourse is any acknowledgement of  the fact that, when 
they decided to enter the workforce, white women were well-
equipped for a society that had progressed from a primarily 
industrial era to an information technology era.  Business 
management, computer literacy, administrative assistance, and 
other types of  skills and education were available to white 
women.  Such training was unattainable by the working black 
poor during the industrial era but was needed as economic 
relations began to transform.  Lacking transitional skills, black 
families were forced onto welfare and were seen as resistant 
to work, as opposed to unable to attain work or qualifying 
skills.115

Against this backdrop, the Clinton Administration 
signed the Personal Responsibility and Work Opportunity 
Act (welfare reform), which abolished the federal guarantee 
of  welfare cash to poor families with dependent children in 
1996.116 The federal government also created the Temporary 
Assistance for Needy Families Act (TANF),117 which placed 

deadlines on how long a family could receive public assistance.118

This program came out of  the need for the government to 
reduce the amount of  cash assistance to black poor mothers 
and, according to political scientist Richard Fording, it 
“represent[ed] a more punitive and restrictive approach to 
public assistance.”119  However, the agenda under Clinton was 
more covert in its target of  black women than was Reagan’s 
“welfare queen” agenda, by focusing on studies and reported 
“statistical” data that showed that black children lived in more 
single-headed households and by using color-blind terms such 
as illegitimacy instead of  “black welfare queen” images.120  At 
the same time, senators and representatives further portrayed 
images of  the undeserving welfare mothers as cheaters of  
the system, robbing taxpayers of  their money, child abusers, 
drug addicts and the cause of  poverty.121  Welfare mothers 
were also seen as amoral characters because they refused to 
get married and be supported by the male breadwinner.122

It is under these images that the welfare debate galvanized 
a hostile environment aimed at poor black mothers.  These 
policies were shaped by views of  black women because, at 
this point, when the term “welfare recipient” was discussed, 
a caricatured image of  deviant black womanhood was firmly 
etched in the national imagination.123 Therefore, welfare policy 
reflected a sentiment that black mothers needed “tough love”
and that eliminating welfare was the only way to discipline 
and instruct their behavior because they would continue to 
depend on welfare if  left to themselves.  Welfare reform, and 
TANF in particular, paternalistically imposed discipline and 
accountability that came in the form of  state-imposed time 
limits, which eliminated benefits to black mothers after a 
certain date.124

               
                   CONCLUSION

It would be inconceivable to believe that a society that 
stratifies basic living conditions along racial lines would not 
stratify access to public assistance along those very lines. Indeed, 
from Progressive Era philanthropic aid to early work-to-welfare 
reform, misrepresentations of  black women have resulted in 
their disparate treatment.  During the Progressive Era, poor 
black women were undeserving because entitlement to certain 
social benefits was predicated on losing a male provider and 
offered protections only to women who labored in the home.  
Further, only mothers who were considered of  a “worthy” 
character, were suffering from temporary hardship, and were 
“deserving” mothers would be eligible for aid.125  Progressive 
reformers deemed poor black working mothers as undeserving 
poor, thus denying them aid.  During the New Deal era, black 
women continued to be excluded from benefits.  Access to 
benefits under the new American welfare state depended on how 
society defined the traditional family organization, and these 
definitions were structurally distinguished by race and gender.  
The idea that the American family included the breadwinning 
father, the stay home mother, and numerous children guided 
most welfare policy designs.126  This social construction of  
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the family ran counter to the realities of  black families and 
the labor demands on black women in particular. During the 
transformation of  ADC to AFDC, the number of  poor single 
black mothers on welfare increased.  Significant shifts in policy 
suggested that black women were now undeserving because of  
a distinct deviant cultural behavior that encouraged immediate 
gratification, irresponsible financial management, and a refusal 
to engage in productive labor.  Simply put, black women are 
constructed as lazy, dependent “welfare queens.”  Based on 
these representations from the welfare reform agenda of  the 
1880s to the 1990s, a political backlash galvanized against 
black women, who became the symbol for eliminating public 
assistance and “ending welfare as we know it.”  Scholars have 
predicted that policies adopted by states under TANF with 
regard to poor, black mothers will continue to be tough and 
result in punitive rules and conditions.127  Finally, we cannot 
continue to construct welfare policy that focuses more on the 
misrepresentations of  black women than on the structural 
inequalities that affect everyone.  If  we continue in this 
manner, there will forever be an unbreachable chasm between 
the socio-economic realities of  all Americans and the terms on 
which we decide to further marginalize those very Americans 
for being poor.  
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ACHIEVING JUSTICE THROUGH REBELLIOUS LAWYERING:
RESTRUCTURING SYSTEMS OF LAW AND POWER FOR SOCIAL CHANGE

By: Ashly Hinmon 1

A dynamic equilibrium of  power exists between law 
and social movements.  Our role in social-change lawyering 
is not only to focus on the law itself, but also to understand 
and transform the frameworks that create and maintain 
balanced systems of  law in our society.  Lani Gunier, the first 
woman of  color to be appointed to a tenured professorship 
at Harvard Law School, and Gerald Torres, a leading figure in 
critical race theory and professor of  law at the University of  
Texas, gave a joint keynote address on restructuring systems of  
law and power for social change at the Rebellious Lawyering 
Conference (RebLaw), held at Yale Law 
School in February 2010.  Under the 
broad rubric of  social change, Gunier 
and Torres examined the transformation 
of  deeply entrenched traditions that 
perpetuate injustice in our society.  
Racism, for example, impacts the legal 
system on many identifiable levels but is 
nonetheless difficult to eradicate because it is bound up within 
society’s mechanisms of  power. 

Gunier likens the interaction between society’s 
traditions and the law to a game, and asserts that within every 
game there are three dimensions of  power.  The first dimension 
is visible conflict–the players manipulate rules in order to win.  
The second dimension involves the identity of  the game’s 
designers, or the ability of  those in power, to shape the rules 
in a way that benefits the rule-makers.  The third dimension 
involves an examination of  the meta-narrative–the story we, as 
a society, tell to explain why winners deserve to win and why 
losers deserve to lose. 

Gunier and Torres argue that social-change attorneys 
often focus on the second dimension of  power and seek to 
rewrite the rules in a way that yields more just results.  The law, 
as a societal institution, both allocates power and disciplines 
power-holders.  Gunier and Torres, however, advocate for 
an increased awareness of  and engagement with the third 
dimension of  power–the meta-narrative of  law and justice, 
which functions both to justify the outcomes of  the law and to 
keep the design of  our system hidden.  According to Gunier 
and Torres, social-change lawyering can most readily transform 
the hidden roots of  injustice not only by shifting the rules, but 
also by shifting cultural understandings of  justice. 

To do this, we must engage on the micro-level. After 
identifying sources of  power, we must increase the democratic 
potential of  specific marginalized groups, in order to enhance 
their capacity to take control of  their own identity and 
power.  Gunier and Torres also emphasize the importance of  
horizontal relationships and developing “constituencies of  
accountability” across group lines. 

At the conference, these themes were developed 

through twenty-four panels and workshops on rebellious 
lawyering.  Some sessions focused specifically on changing the 
rules of  the game through litigation or legislation.  For example, 
one panel, “Domestic Remedies for Human Rights Violations 
Abroad: The Future of  Alien Tort Statute Legislation,” 
brought together leading Alien Tort Statute (ATS) litigators 
to discuss how human rights advocates utilize the ATS as a 
domestic remedy for international human rights violations.  
The panelists discussed a recent victory in which Nigerian 
activists were awarded $15.5 million in compensation in a 

suit charging Shell Oil with complicity 
in torture and killings, as well as a 
current case in which eleven Indonesian 
citizens are suing ExxonMobil in D.C. 
Circuit Court for kidnapping, torture, 
and murder.  The panelists discussed 
the challenges and benefits of  the ATS 
approach in promoting accountability 

for human rights violators. 
Later at the RebLaw Conference, Karen Goodrow, the 

Director of  the Connecticut Innocence Project, led a workshop 
titled “The Unreliability of  Forensics: Detecting Errors in 
Evidence.”  Goodrow works to overturn wrongful convictions 
through the use of  post-conviction DNA testing.  In 2006, 
the Innocence Project secured the release of  James Calvin 
Tillman, who served 18 ½ years in prison for crimes he did not 
commit.  As a result of  his case, the Connecticut Legislature 
passed a new statute in 2008 providing for compensation for 
the wrongfully convicted.  Goodrow is a strong advocate for 
the abolition of  “junk science” in forensic gathering, including 
such methods as dog tracking, bite mark analysis, and “pour 
patterns,” a type of  arson evidence that frequently leads to 
false-positive identifications. 

Melissa Sontag Broudo, a Consulting Attorney with the 
Sex Workers Project in New York City, led a lunch workshop 
entitled “Legislative Advocacy for Sex Workers: Vacating Prior 
Prostitution Convictions & No Condoms as Evidence.”  The 
Sex Workers Project uses human rights and harm-reduction 
approaches to protect and promote the rights of  individuals 
who engage in sex work, regardless of  whether they do so 
by choice, circumstance, or coercion.  Broudo discussed two 
crucial pieces of  legislation and how they can be used to help 
disadvantaged groups.  Namely, Broudo focused on New York 
State Assembly Bill A03856, a bill to stop police and prosecutors 
from using possession of  condoms as evidence that people 
are engaged or intending to engage in prostitution, and New 
York State Assembly Bill A07670, a bill to vacate prostitution 
convictions for trafficked people, which passed the assembly 
and is now awaiting action in the New York Senate. 

Other sessions at the conference focused on the meta-

Racism is nonetheless difficult to 
eradicate because it is bound up 
within society’s mechanisms of  

power.
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narrative process of  rewriting the stories that society tells itself  
about what is “just.”  For example, a panel titled “Identity 
Construction and the Law: How Civic, Racial, Gender and 
Sexual Identity Operate and Converge in the Legal Arena” 
explored the interaction of  these four identities, among each 

other and with the law.  Each panelist analyzed how people 
formulate these identities, how some identities achieve 
dominance within a particular setting, group, or circumstance, 
and which legal theory illuminates the courts’, and by extension 
society’s, treatment of  these identities.  Imani Perry, a professor 
at Princeton University’s Center for African American studies, 
examined racism as a cultural practice transmitted through 
language, symbols, media, and other mechanisms of  cultural 
construction.  She emphasized the importance of  seeing each 
marginalized group in a more complex and nuanced way and 
encouraged a reading of  identity that allows each category 
to be embedded with distinctions.  For example, she noted 
that the construction of  patriarchy is not simply a category 
that divides men from women; patriarchy also constructs the 
category of  “the man” in a way that disadvantages many men 
who are not acting to reinforce the dominant paradigm of  
masculinity.  Professor Perry argued that, while many forms 
of  discrimination are deeply entrenched in the legal system, 
a paradigm shift to allow a holistic analysis of  oppressed 
groups would permit a more functional understanding of  how 
oppressed groups encounter the law and how the system can 
be restructured to produce more just and equitable results. 

Tony Varona, another “Identity Construction” panelist 
and a professor at the American University Washington College 
of  Law, discussed recent losses by the lesbian, gay, bisexual, 
and transgender (LGBT) community in individual states 

and identified ways to make the gay rights community more 
encompassing and effective.  He focused on the importance 
of  restructuring the movement’s leadership to be more racially 
and culturally diverse and argued that the LGBT movement 
must create alliances with faith communities and religious 
institutions.  Professor Varona also encouraged more LGBT 
people of  color to come out of  the closet and challenge 
prevailing stereotypes within their communities–stereotypes, 
for example, that might label homosexuality as completely 
external to that community.  In light of  some states’ use of  
ballot initiatives to target gay rights, Professor Varona argued 
that it is even more important for the LGBT community to 
find effective ways of  engaging and transforming the dialogue 
to become as inclusive and encompassing as possible.  Only 
then would direct democracy systems be unable to manipulate 
the biases of  dominant groups in order to stall the progress of  
gay rights. 

The RebLaw Conference advanced the transformation 
of  our society by bringing together exemplary public-service 

lawyers and activists focused on a range of  social justice 
issues and by pushing participants toward greater engagement 
with exigent issues of  injustice and inequality.  It challenged 
participants to think locally and on specific issues, as well as to 
ask how to transform broad social structures that perpetuate 
injustice yet go unnoticed.  It rejected the notion that social 
change equals taking a few people from a marginalized group 
and inserting them into the top tiers of  society’s hierarchy.  
Instead, the Conference urged lawyers to be rebellious and to 
dismantle those social structures that reinforce hierarchy and 
injustice. 

1 Ashly Hinmon is a first year law student at the American University Washington College of  Law. She received her B.A. from Reed 
College, where she studied anthropology and gender. At the Washington College of  Law she is President-elect of  the Women’s Law 
Association and an editor for the Human Rights Brief. Before coming to law school she worked as a domestic violence advocate. This 
summer she will work with Legal Aid Services of  Oregon on their domestic violence project.
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SPECIALIZATION HAS THE POTENTIAL TO LEAD TO UNEVEN JUSTICE:
DOMESTIC VIOLENCE CASES IN THE JUVENILE & DOMESTIC VIOLENCE COURTS

By: Allison Cleveland 1

Rather than focus on process and precedent, 
problem-solving justice focuses on the 
outcome. Problem solving courts are 
“specialized courts that seek to respond to 
persistent social, human, and legal problems, 
such as addiction, family dysfunction, 
domestic violence, mental illness, and quality-
of-life crime.” These courts adapt their 
processes to suit the sources of  the problems, 
which are driving the actions that bring the 
wrongdoer to court in the first place. The 
focus is on the individual, and the courts 
provide particularized responses designed 
to change that specific offender’s future 
behavior.
                          - Kathryn C. Sammons2

I. Introduction 

In October of  this year, I observed an initial hearing 
at the Boston Juvenile Court for a care and protection case 
involving four children, all less than five years of  age.3  The 
Massachusetts Department of  Children and Families (“DCF”) 
presented evidence that the mother used cocaine during her 
pregnancy with the youngest of  the four children–a newborn.  
This was the entirety of  the DCF case.  The other three children 
were present at the hearing and appeared to be very happy, 
energetic, and well-cared for.  Though the children’s mother 
and father did not live together, they still saw each other socially 
and coordinated child care.  Counsel for the mother argued 
that the DCF presented no nexus between the mother’s drug 
use and her ability to care for her older children. The older 
children, reasoned the mother’s counsel, should therefore 
remain in her care.  The judge reviewed documents submitted 
into evidence and came to the father’s criminal record.  Noting 
multiple restraining orders against the father for domestic 
abuse, the judge voiced concern about the mother’s failure to 
separate herself  from a man with such an extensive history of  
domestic abuse. Accordingly, the judge ordered DCF to take 
custody of  all four children.

Following the hearing, I spoke with another juvenile 
court judge.  I admitted my surprise that all four children were 
removed from their mother’s home based on their father’s 
violent history against women.  The judge was not surprised 
by the outcome and voiced his strong feeling that the outcome 
was correct.  He noted that, based on the firm language used 
by the Supreme Judicial Court in Custody of  Vaughn,4 juvenile 
court judges take no risks in situations involving domestic 
abuse. The court would rather remove a child from his or her 

partner violence is enough to remove children from the home.   
He underscored the harm that he believes can be done to a 
child by simply observing abuse and his belief  that mothers 
are not likely to escape the cycle of  intimate partner violence. 

In the ensuing weeks, I observed more cases in 
which children were removed from their families and placed 
into DCF custody based largely on the mother’s status as a 
domestic violence victim.  These decisions continued to strike 
me.  Would the outcome be different in other courts? Would 
the outcome differ, specifically, in courts that specialize in 
domestic violence cases?

This paper examines the ways in which judges in the 
juvenile and domestic violence courts have dealt with, and are 
likely to deal with, cases of  intimate partner violence where 
children live in the household. Specifically, this paper suggests 
that the divergent goals of  these two specialty courts likely 
result in uneven justice.  In juvenile courts, a judge’s focus is on 
the welfare of  the child. Consequently, children are more likely 
to be removed from an abused parent’s custody to protect the 
child’s physical safety.  In domestic violence courts, on the 
other hand, judges are likely to adopt a more favorable position 
toward domestic violence survivors, in that the abused party 
is seen less as a victim and more as a capable caretaker. This 
is especially true in jurisdictions where more services exist 
to help victims become self-sustaining, as custody in those 
jurisdictions appears more likely to be awarded to the non-
abusive parent as part of  the rehabilitation process. 

II. Specialization: The Domestic Violence 
             and Juvenile and Courts

Domestic Violence Courts 

 “Domestic violence courts,” as the name implies, are 
specialized courts that adjudicate cases involving domestic 
violence.  The Violence Against Women Act (“VAWA”) (Title 
IV of  the Violent Crime Control and Law Enforcement Act 
of  1994)5 routed substantial funds into the nation’s court 
systems and other areas of  criminal justice to demand more 
accountability from domestic violence perpetrators and to 
provide help and safety to victims.6  Beginning in the 1990s, 
courts nationwide began to allocate special court sessions 
and other procedural resources for domestic violence cases.7

These “domestic violence courts” were deemed necessary, 
in part, to handle the growing number of  domestic violence 
cases as arrests for partner abuse became mandatory and 
as district attorneys faced increasing pressure to prosecute 
such crimes.8  There are currently more than 300 courts 

family than run the risk of  abuse.  As here, evidence of  intimate 
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with special procedures in place to handle domestic violence 
matters.9  The goals of  specialized domestic violence courts 
around the country have been relatively uniform and include 
protecting and empowering domestic violence survivors10 in 
addition to holding perpetrators accountable.11  Improving 
case management efficiency is also often cited as a goal.12

Domestic violence courts vary greatly in structure.13

Some domestic violence courts may hear only requests for civil 
restraining orders, while others may adjudicate all issues—such 
as restraining orders, criminal charges, and divorce and custody 
issues—for a single family when domestic violence is involved. 
The term “domestic violence court” can encompass anything 
from specialized intake processes to an actual separate court 
system dedicated to domestic violence cases.14  For example, 
in 1987, the Quincy District Court in Quincy, Massachusetts 
began its Domestic Violence Prevention Program, a procedural 
system designed to efficiently address domestic violence 
cases.  Although not a separate court, the program integrated 
a network of  judges, clerks, police officers, prosecutors, 
perpetrator’s intervention programs, and other agencies to 
streamline the system in which victims and perpetrators of  
domestic violence would have their problems addressed.15 In 
2001, Massachusetts instituted its first (and only) domestic 
violence court in Dorchester.16

Generally, domestic violence courts will, at a minimum, 
hold specialized sessions for restraining orders and other civil 
matters involving intimate partner violence. Special attention 
will also be afforded to victims. Elena Salzman describes what 
a victim can expect in the Quincy District Court:

When a woman comes to the Quincy 
District Court seeking a restraining 
order, her first contact will likely be 
with a domestic abuse clerk in the 
Restraining Orders Office. The Quincy 
Program innovators felt that the 
establishment of  a separate restraining 
orders office would be more conducive 
to providing the one-on-one assistance 
women need to fill out the proper 
paperwork. . . .  A woman entering the 
court is often confused, scared, and 
uncertain. The clerks help provide the 
security a woman needs to embark on 
the intimidating process of  requesting 
a restraining order. 

Many of  the domestic abuse clerks in 
Quincy are volunteer interns from law 
schools and social work programs at 
local universities. Their duties include 
disseminating: a sheet listing the 
critical information the woman should 
provide to the assisting clerk; 

a sheet detailing procedures on how 
to file a drug/alcohol petition; and 
an informational brochure entitled 
“Help and Protection for Families 
Experiencing Violence in the Home,” 
which includes a list of  emergency 
resources. 

After the initial intake procedure, 
domestic abuse clerks refer the woman 
to the daily briefing sessions hosted by 
the District Attorney’s Office. During 
these sessions, women not only receive 
information about referral services and 
their legal rights, but they also receive 
emotional support. After the briefing, 
a clerk accompanies a woman to the 
courtroom for her emergency hearing, 
which is usually conducted ex parte, 
without the batterer or his counsel 
present. Often the clerk will stand 
with the woman before the bench to 
provide moral support. 17

 
Domestic violence courts have received widespread 

praise for reducing case filings related to violence between 
intimate partners.18  Victims also appear to be generally satisfied 
with their court experiences and the adjudication process.19

However, specialized domestic violence courts are not without 
critics. Some argue that such courts are victim-oriented and 
focus so heavily on holding perpetrators accountable that 
there is a bias in favor of  alleged victims.20  The criminal 
defense bar has been especially concerned, complaining that 
“judicial education about family abuse and extended tenure 
on a calendar devoted to such cases creates a pro-victim, anti-
defense bias.”21  

I interviewed a local Boston defense attorney who 
represents alleged abusers.  She strongly echoed the sentiment 
that Dorchester Domestic Violence Court judges are “much 
harder” on defendants than their district court counterparts, 
often denying bail or setting bail much higher than defendants 
can afford.  In her opinion, this placed an unreasonable burden 
on defendants and resulted in differential treatment across 
courts.22  It is perhaps unsurprising that a local prosecutor in 
the Suffolk County Domestic Violence Unit held a different 
opinion.  Domestic violence courts, she reasoned, appropriately 
recognize the danger that perpetrators of  domestic violence 
pose to victims and to society-at-large.  In her view, the 
seriousness with which domestic violence crimes have been 
treated in these specialized courts is a model for the district 
courts to follow.23

Internal criticism also exists. Domestic violence judges 
themselves have cited increased workloads and emotional 
burnout as disadvantages of  specialization.24  Externally, some 
have expressed concern that domestic violence courts usurp 
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the power of  the legislature by enforcing court-made domestic 
violence policy.25   

Finally, confusion sometimes arises where district 
court domestic violence programs lack jurisdiction over 
certain matters, resulting in conflicting orders between courts.  
Massachusetts, for example, solved this problem by giving the 
Dorchester Domestic Violence Court jurisdiction over criminal 
and civil matters in domestic violence cases.26

Juvenile Courts

Juvenile courts are not new to the judicial system. 
Special courts to adjudicate child neglect and delinquency 
cases originated more than one hundred years ago, in Cook 
County, Illinois, and all states now have a juvenile court 
system.27  Juvenile courts have broad jurisdiction over matters 
involving children.  The special subject matter jurisdiction of  
any particular state’s juvenile court system is proscribed by state 
statute,28 and usually includes adjudicating child welfare cases 
(regarding child care and protection), delinquency cases, and 
issues involving children in need of  services.29 In all contexts, 
the mandate of  the juvenile court is to protect the best interests 
of  the subject child.30  

The juvenile court system is grounded in the philosophy 
that “when parents are unable to care for or discipline a child, 
it becomes the state’s duty to intervene on the child’s behalf.  
This is the  [concept] called parens patriae.”31 The ultimate 
goal of  the juvenile courts, therefore, is to protect the interests 
of  the child, even when the child’s interests conflict with the 
fundamental liberty interest of  parents in the care, custody 
and control of  their children.32  This emphasis on the child’s 
interest in remaining safe from harm  is especially important 
in the context of  intimate partner violence, where one parent, 
though “fit” in other ways, may be viewed as unable to protect 
the child.33

The Importance of  Specialized Knowledge in Domestic Violence Cases

Domestic violence cases can present special problems 
to judges.34  Because domestic violence is common and likely 
to be relevant to many legal actions,35 it is advisable that 
judges and court staff  receive specialized training.36  Because 
decisions about custody are among the most important 
decisions made in the judicial system,37 and there is a strong 
probability that domestic violence will be considered as a factor 
in those decisions, training in domestic violence is especially 
important for judges38 who make decisions regarding custody 
and visitation.39  Most states require the court to consider 
domestic violence issues when awarding custody and visitation 
rights.40  Without knowledge of  the particular dynamics of  
each situation involving intimate partner violence, judges 
may be misled by information received in court.  Victims of  
domestic violence often make poor witnesses.41  The trauma 
experienced by victims may manifest itself  as nervousness, 
timidity, and body language that may be perceived as suspect 

or deceptive by the judge.42  In addition “[w]ithout . . . 
understanding of  the dynamics of  intimate partner violence, 
a judge may question the ability of  an individual to tolerate 
such severe acts of  violence. . . . As a result, a judge may 
question the actual level of  violence or the victim’s motives 
if  she remained in the abusive relationship. . .”43  Abusers, 
on the other hand, are often confident and self-controlled, 
giving an appearance of  reliability and truthfulness in court.44

Despite appearances, abusers can be, and often are, “master 
manipulators.”45  Domestic violence includes “tactics [that] are 
more than physical violence and include a penumbra of  threats 
and actions to induce fear, humiliation, social isolation and 
resource deprivation. Batterers cast aspersions on the moral 
character, parenting and mental health of  battered women to 
discredit them with those who might intervene.”46  Moreover, 
although a batterer may appear calm and trustworthy on the 
stand, he likely still presents a danger to his victim, even when 
they no longer reside in the same home.  Indeed, the most 
dangerous period for an abused woman47 is immediately after 
separation, when her abuser may—in a panic—take desperate 
measures to regain control.48

 Victims may also not be seen in a favorable light when 
a judge evaluates the best interests of  the child for custody 
purposes.49  Best interest factors focus on the stability and 
security of  the child’s environment, putting domestic violence 
victims at a disadvantage.50 Victims are often dependent on 
their abusers for housing, income and other forms of  support.51

Consequently, separation from her batterer may leave a mother 
without immediate access to a job and financial resources.  As 
noted by Betsy McAlister Groves:

When a mother decides to leave 
her partner, the children’s situation 
may actually worsen.  Mothers (and 
children) are at continued or increased 
risk of  being harmed after they make 
the decision to leave the relationship.  
The batterer often reacts with anger, 
disbelief, and increased attempts to 
control the woman’s relationship.  
Many women we have seen in the 
Child Witness to Violence Project 
described escalating danger as their 
partners attempted, sometimes 
through desperate means, to find them 
and persuade them to return home. 52

Taken together, these patterns are not intuitive.  Special 
knowledge on the part of  judges and others in the criminal 
justice system is therefore needed to effectively address the 
special problems of  families affected by domestic violence.
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        III. The Domestic Violence Courts

As noted above, the domestic violence courts are 
victim-oriented. These courts protect and empower victims 
and hold abusers accountable for their violent behavior.53  In 

addition, because judges in domestic violence courts 
have specialized knowledge regarding domestic violence, they 
are much more likely to grasp the patterns and complexities 
involved where violence occurs in the home.54  This is not only 
because judges and other court officers hear domestic violence 
cases so frequently, but also because judges often receive 
specialized training and tend to engage in frequent dialogue 
regarding the functioning of  the courts, how parties are being 
served, and how the court system could do better.55

 As a result of  specialized knowledge, judges in 
domestic violence courts are likely to perceive victims as logical 
and capable people, rather than as “battered women” trapped 
in a “cycle of  violence.”  While the learned helplessness 
concept of  Battered Women’s Syndrome56 still pervades the 
general court system, judges in the domestic violence courts 
have greater exposure to the currently recognized variation in 
survivor personalities, capabilities, and resources. They are less 
likely to become caught up in the mental trap described by two 
legal scholars below:

Lawyers and judges subscribing to the 
‘Why doesn’t she just leave?’ theory 
too often ignore the battered woman’s 
experience-based determination that 
leaving may be more dangerous to 
her and the child than staying.  As a 
result, battered women seeking justice 
in a family law context may well face 
two unnerving consequences:  more 
abuse from the batterer and state 
coercive authority to remove her 
children against her will on grounds 
that a ‘traumatized’ person is less fit to 
care for her children than the parent 
who is responsible for the abuse.  The 
critical family law assumption clouds 
the legal system’s capacity to see that 
the victimized parent’s decision may 
have a secure foundation – that the 
victimized parent is indeed capable of  
complex thinking and acting, including 
performing subtle acts of  compliance, 
resistance, and direct action to further 
her own and her children’s safety and 
autonomy in the world in which she 
lives. 57

 In practice, it is certainly much easier to allow custody 
to remain with the logical, capable mother described above than 
with a helpless victim.  In this light, survivors are more likely to 

be seen as capable caretakers.  Domestic violence courts tend 
to adopt the “criminal law facet of  domestic violence,” which 
“recognizes that one intimate partner is a perpetrator and one 
is a victim . . . and seeks to hold the perpetrator accountable.” 58

In contrast, family law views conflict in terms of  two intimate 
partners who must find ways to cooperatively regulate their 
relationship and their family affairs.  Because the juvenile court 
focuses so intently on the child, it is reasonable to believe that 
juvenile court judges are more inclined toward the “family law” 
perspective.

                      IV.     The Juvenile Courts

As noted above, the goal of  any case in the juvenile 
court is to protect the best interests of  the child.  As one 
Boston juvenile court judge indicated,59 he and his fellow 
judges make the physical and emotional safety of  the 
child paramount. They act on the demands articulated in 
Vaughn,60 removing the child where it is possible that the 
child may suffer physical or emotional harm as a result of  
domestic violence in the home.61  

 Given the ways in which the juvenile court typically 
functions, it is not surprising that children would be removed 
from homes in which domestic violence occurs.  First, the 
juvenile court relies strongly on department of  social services 
expertise.62  The department is invariably a party in abuse and 
neglect cases, and will take a position on whether it believes the 
child should be removed from the home.  As one commentator 
notes, child welfare departments often have a checkered history 
in terms of  domestic violence cases,63 at least from the point 
of  view of  domestic violence victims.64  She describes these 
views as follows:65

[O]pponents claim that child protective 
involvement in cases of  childhood 
exposure to domestic violence typically 
has not served the best interests of  
children or their abused caregivers. 
Opponents argue that such intervention 
traditionally has been ineffective, 
discriminatory, and destructive, 
endangering the safety of  adult victims 
and their children, blaming battered 
women for their children’s exposure, 
and reflexively removing children 
from their abused parent’s custody. 
Finally, opponents argue that not all 
children exposed to domestic violence 
are harmed by their exposure, and thus 
intrusive government intervention 
and its negative concomitants will be 
extended to many families where such 
intervention is unnecessary.
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Domestic violence courts and juvenile courts, while both 
“speciality courts,” approach issues of  child custody and 
domestic violence from very different perspectives.  Juvenile 
courts, charged with protecting the child’s best interests, are 
likely to err on the side of  caution by removing children from 
homes in which domestic violence is evident.  These orders 
are based largely on social science data showing the emotional 
and psychological harm to children who witness violence in 
the home, and on a desire to safeguard the child from physical 
harm.  Domestic violence courts, on the other hand, are strongly 
victim-oriented and are more likely to provide services meant 
to facilitate continued custody with the non-offending parent.  
This approach more accurately reflects the social science 
understanding of  domestic violence phenomena, the strength 
and resilience of  survivors, and their competence as caregivers.  
More broadly, since the divergent perspectives of  these two 
specialty courts are likely to result in very different decisions 
regarding child custody in domestic violence situations, family 
integrity very much depends on the court in which each family 
finds itself.  

My own conversations with local attorneys support 
this view.  One victim advocate opined that the Massachusetts 
Department of  Children and Families (“DCF”) is extremely 
quick to take custody of  children whose mothers are abused 
following a report of  a domestic disturbance.66 A local defense 
attorney vigorously agreed, saying that “DCF seems to show 
up as soon as an incident is reported to the police.  Before a 
victim can even get a restraining order, her kids are in DCF 
custody.”67  Whether or not these accounts exaggerate, it is 

logical to assume that child welfare agencies, like 
the courts, err on the side of  caution to prevent physical 
harm to the child.  It is not unlikely that judges are heavily 
influenced by child welfare departments in court, particularly 
when the alternative is to risk putting a child in a dangerous 
environment.  Courts and child welfare agencies have a shared 
policy goal to protect the child,68 suggesting that judges defer 
to agency expertise where the legitimacy of  a child removal 
action is considered.  It is reasonable to assume that this would 
be particularly true where the alternative to removal is to leave 
a child at risk in a dangerous environment.

Scholar Lois Weithorn69 argues that courts have 
generally deferred to child welfare agency removal actions and 
have historically 

“blame[d] these women for any negative 
ramifications of  their abuse for their children; 
remove[d] children from their mothers’ 
custody when doing so [was] not necessary 
for the child’s protection; fail[ed] to hold 
the abuser accountable for his conduct; and 
fail[ed] to provide any services that contribute 
to the short-or long-term well-being of  the 
child or the nonabusive parent.”70

However, juvenile court judge concerns for the safety 
of  the child are based in fact.  For example, children in homes 
in which intimate partner violence occurs are at increased risk 
for physical harm.71  Between 30 % and 60 % of  children whose 
mothers are abused are likely to suffer abuse themselves.72   It 
is also true that children who witness domestic violence are 
more likely to develop emotional and psychological problems, 
show aggressive behavior, and are more likely to exhibit signs 
of  post-traumatic stress disorder and depression.73  It is unclear 
whether these effects occur as a result of  the child witnessing 
violence, from the abuser’s dysfunctional parenting patterns in 
general, or from a combination of  both.74   However, social 
science studies seem to support the proposition that these 
problems can be counteracted to a great extent by a stable and 
loving relationship with the non-abusive parent.75  If  the goal 
is to secure the best possible situation for each child, a pattern 
of  removing children from both parents, rather than just the 
abuser, seems counterproductive.76 

V.   Conclusion

Endnotes

1 Allison Cleveland is a third-year law student from Boston College 
Law School. 
2 Therapeutic Jurisprudence: An Examination of  Problem-Solving Justice in 
New York, 23 ST. JOHN’S J. LEGAL COMMENT, 923-25 (2008) (citations 
omitted).
3 The hearing took place in the Suffolk Juvenile Court, Boston. 
4 Custody of  Vaughn, 422 Mass. 590, 595-96, 600 (1996) (holding 
that the Probate Court erred in failing to make detailed findings 
about domestic violence in a custody case); Id. at 595 (“Quite simply, 
abuse by a family member inflicted on those who are weaker and less 
able to defend themselves-almost invariably a child or a woman-is a 
violation of  the most basic human right, the most basic condition 
of  civilized society: the right to live in physical security, free from 
the fear that brute force will determine the conditions of  one’s daily 
life.”). 
5 Violence Against Women Act (V. A. W. A.) of  1994, 18 U.S.C. 
§1902.
6 See Anat Maytal, Specialized Domestic Violence Courts: Are They Worth 
the Trouble in Massachusetts?, 18 B.U. PUB. INT. L.J. 197, 200 (2008) 
(explaining that Special Training Officers and Prosecutors (“STOP”) 
grants were administered to state for the purposes of  strengthening 
domestic violence intervention programs and policies).
7 See Robyn Mazur & Liberty Aldrich, What Makes a Domestic Violence 
Court Work? Lessons from New York, JUDGES’ J., Spring 2003, at 5-6 
(observing that domestic violence was historically perceived as a 
private matter that did not warrant court invention, which is why 
courts did not address domestic violence in any serious way until the 
1990s). See also Amy Karan, Susan Keilitz, & Sharon Denaro, Domestic 
Violence Courts: What Are They and How Should We Manage Them, JUV. 
& FAM. CT. J., Spring 1999, at 71 (noting that as domestic violence 
cases substantially increased to be the fastest domestic relations 
portion caseload that courts implemented special procedures, such 
as mandatory arrests and victimless prosecution policies, to help 
survivors).



THE MODERN AMERICAN22

8 Between 1989 and 1998, domestic violence filings in state courts 
increased 178 percent. Maytal, supra note 5,  at 207. 
9 Id. at 209. The first specialized domestic violence court was located 
in Brooklyn and heard felony-level domestic violence cases, beginning 
in 1996.  
10 Id. at 214 (explaining that one major goal of  the Quincy Program 
in Massachusetts, for example, is to “empower victims” of  domestic 
violence). See also id. (reporting that the Qunicy Program strongly 
enforces its orders on abusers to ensure compliance); Sammonds, 
supra note 1, at 961 (arguing that a primary difference between 
domestic violence courts and other courts is the former’s intense 
focus on victims); JUDICIAL COUNCIL OF CALIFORNIA ADMINISTRATIVE

OFFICE OF THE COURTS, DOMESTIC VIOLENCE COURTS:  A DESCRIPTIVE 
STUDY 15 (2000), available at http://www.courtinfo.ca.gov/programs/
cfcc/pdffiles/dvreport.pdf  (reporting that California domestic 
violence courts often refer domestic violence victims to support 
services including victim advocates, children’s services, substance 
abuse services and services for immigrants, among others). 
11 See, e.g., Sammonds, supra note 1, at 958-59 (asserting that New York 
domestic violence courts’ commitment to enhance victim safety and 
hold perpetrators accountable). See also Maytal, supra note 5, at 214 
(describing the first dedicated domestic violence court in Brooklyn to 
incorporate defendant monitoring technology to ensure court order 
compliance); JUDICIAL COUNCIL OF CALIFORNIA ADMINISTRATIVE OFFICE 
OF THE COURTS, supra note 9, at 15-16 (nothing that in the California 
court system, 36 of  the 39 domestic violence courts regularly ordered 
abusers to participate in batter’s intervention programs and 24 of  
the 39 courts had regularly scheduled judicial review calendars to 
monitor the abusers’ progress in these programs).  
12 See JUDICIAL COUNCIL OF CALIFORNIA ADMINISTRATIVE OFFICE

OF THE COURTS, supra note 9, at 18-19 (finding that representatives 
of  the domestic violence courts in California, for example, placed 
greatest emphasis on (in the following order): victim and child safety, 
providing services to victims, holding perpetrators accountable, and 
improving case management).  See also Elena Salzman, The Quincy 
District Court Domestic Violence Prevention Program: A Model Legal 
Framework for Domestic Violence Intervention (Note), 74 B.U. L. REV. 329, 
342 (1994) (noting that the Quincy Program established “fast track”  
procedures to expedite domestic violence hearings). 
13 See Maytal, supra note 5, at 214 (claiming that a domestic violence 
court classification is difficult due to significant specialization 
differences among domestic violence courts across jurisdictions).  
14 See JUDICIAL COUNCIL OF CALIFORNIA ADMINISTRATIVE OFFICE OF THE 
COURTS, supra note 9, at 3 (explaining that in the study that “domestic 
violence court” referred to “those courts that assign judicial officers 
to hear a special domestic violence calendar, regardless of  whether 
the judicial officers hear those cases exclusively or as part of  a 
mixed assignment” in which 39 court locations in 31 counties met 
the definition within the study); Id. at 11 (stating that  of  the 39 
courts with dedicated domestic violence calendars, 17 always referred 
custody cases with an associated protective order or open domestic 
violence case in the criminal courts to the domestic violence 
court, while the remaining 22 courts never did so; fifteen courts 
always referred divorce cases to domestic violence sessions when a 
restraining order or criminal case was involved, while 24 never did); 
Id. (concluding that domestic violence misdemeanors were more 
likely to be referred to special domestic violence sessions than were 
felonies; in misdemeanor cases, 19 courts always referred, 4 sometimes 
referred, and 9 never referred; in felony domestic violence cases, 9 
always referred, 4 sometimes referred, and 26 never referred);  Id.
at 12 (concluding that more than half  of  the 23 courts with special 
screening departments reported screening for domestic violence 
in family law cases; courts were least likely to screen criminal cases 
and child abuse and neglect cases; only 5 out of  23 courts reporting 
screening for domestic violence in abuse and neglect cases).

15 See Maytal, supra note 5, at 209.
16 See id. at 217. 
17 Salzman, supra note 11, at 340-41. 
18 Recently in Idaho, for example, the sharpest decline in domestic 
violence case filings occurred in the judicial districts with domestic 
violence courts. See Fred G. Zundel & Patrick D. Costello, Domestic 
Violence Trends and Topics, 52 THE ADVOCATE: THE OFFICIAL PUBLICATION

OF THE IDAHO STATE BAR 1 (Jan. 2009) http://isb.idaho.gov/pdf/
advocate/adv09jan.pdf  . But see EVE BUZAWA, GERALD HOTALING, 
JAMES BYRNE & ANDREW KLEIN, RESPONSES TO DOMESTIC VIOLENCE

IN A PRO-ACTIVE COURT SETTING 31, available at http://www.ncjrs.
org/pdffiles1/nij/grants/181427.pdf  (finding that between 1995 to 
1996 at the Quincy Court, 86 of  353 accused abusers were ordered 
into batterer treatment programs, however, successful completion of  
these programs was not associated with significantly lower re-offense 
rates after one year compared to offenders who did not complete 
batterer’s intervention). See also id. at 18 (noting that recidivism rates 
remained high despite the aggressive system to address domestic 
violence in the Quincy District Court).  
19 See BUZAMA ET AL., supra note 17 (indicating that 81% of  victims 
were satisfied with their contacts with victim advocates).  See also 
id. at 15 (arguing that victims also perceived the court experience 
as increasing their personal safety, felt that the court experience 
motivated them to no longer tolerate a violent relationship, and felt 
that the court provided them a sense of  control in the relationship). 
20 See, e.g., Maytal, supra note 5, at 226 (explaining that some domestic 
violence court critics claim that court impartiality is compromised by 
specialization).
21 Id. 
22 Interview with Boston-area defense attorney (anonymous by 
request), Boston College Law School (October, 2009).
23 Interview with Boston-area prosecutor (anonymous by request), 
Boston College Law School (November, 2009). See also Maytal, supra 
note 5, at 229 (“Prior to specialization, the criminal court system 
arguably was biased against victims, denying them the complete 
justice they deserved. Victims often could not afford proper counsel, 
and the fear of  retribution loomed very large when seeking help 
from the courts.”).
24 Maytal, supra note 5, at 220.
25 See id. at 224-25.
26 Id. at 218.
27 See Ira M. Schwartz, Neil Alan Weiner, & Guy Enosh, Nine Lives 
and Then Some: Why the Juvenile Court Does Not Roll Over and Die, 33 
WAKE FOREST L. REV. 533, 535 (1998).
28 Paul M. Coltoff, John R. Kennel, Anne E. Melley, Carmela Pellegrino 
& Wendy Schack, Annotation, Infants, II. Protection and Control, A. 
In General, 3. Courts and Their Jurisdiction, 43 C.J.S. INFANTS § 11 
(2009).  Although  several federal statutes impact the procedures of  
the juvenile court, there is no unified statute that has been considered 
to influence the workings of  the juvenile courts as V.A.W.A. has for 
domestic violence.  See, e.g., the Child Abuse and Prevention Act, 42 
U.S.C. §§ 5101 et seq. (1974) (requiring appointment of  guardians ad 
litem in dependency and neglect cases). See also the Juvenile Justice 
and Delinquency Prevention Act, 42 U.S.C. §§ 5601 et seq. (1974) 
(requiring, among other things, that incarcerated juvenile offenders 
be separated from adults).
29 See, e.g., id.  Children in need of  services cases are referred to as 
“CHINS” cases in Massachusetts. These are also known as truancy 
cases, or may take on other names, depending on the state. 
30 See, e.g,, Schwartz et al., supra note 26, at 535-36.



FALL 2010 23

31 Id. at 535.
32 Id. See also Stanley v. Illinois, 405 U.S. 645,651 (1972) (noting that the 
right to raise one’s children has been repeatedly held a fundamental 
due process right).  
33 See, e.g., N.J. DYFS v. S.S., 855 A.2d 8 (2004); D.D. v. Dep’t. of  
Children and Families, 773 So. 2d 615, 618 (Fla. App. 5 Dist. 2000).  
34 See, e.g., Sammonds, supra note 1, at 959 (arguing that domestic 
violence cases are among the most “demanding” and “heart-
wrenching” cases for judges because many victims are reluctant to 
seek legal intervention due to love, fear or economic dependence on 
the offender).
35 Twenty to thirty percent of  all women are assaulted by a partner 
or ex-partner during their lifetime.  See Betsy McAlister Groves, 
Children without Refuge: Young Witnesses to Domestic Violence, 16 ZERO

TO THREE 11, 11 (1996).  Moreover, in many cases, children witness 
the violence.  Based on restraining order forms filled out by women 
seeking protection from the courts in 1994, 43,000 Massachusetts 
children were exposed to domestic violence in that year.  Of  these, 
65% were 8 years old or younger. Id. at 11.  Also, in a survey of  
115 mothers with a child under the age of  six, one study found that 
one in ten children had witnessed a knifing or shooting and another 
eighteen percent had seen pushing, hitting or shoving. Half  of  these 
incidents occurred in the home. See id. at 11-12.
36 The American Bar Association supports special education for 
the judiciary in the area of  domestic violence.  See generally THE

AMERICAN BAR ASSOCIATION COMM’N ON DOMESTIC VIOLENCE, REPORT 
NO. 2 (1996).  See also Dana Harrington Connor, Abuse and Discretion: 
Evaluating Judicial Discretion in Custody Cases Involving Violence Against 
Women, 17 AM. U. GENDER SOC. POL’Y & L. 163, 165-66 (2009) 
(arguing that many legal remedies involving violence against women, 
including custody decisions, require special knowledge and do not 
lend themselves to unrestricted discretion of  a trial judge).
37 See Connor, supra note 36, at 165.
38 See, e.g., Maria L. La Ganga, Nevada Judges Must Attend Domestic 
Violence Forum, L.A. TIMES, September 9, 1993, available at http://
articles.latimes.com/1993-09-09/news/mn-33232_1_domestic-
violence (last visited April 9, 2009).
39 In Massachusetts, for example, “[i]n determining whether temporary 
shared legal custody is or is not in the child’s best interests, the Court 
must consider all relevant facts including but not limited to whether 
any family member has been the perpetrator of  domestic violence, 
or abuses alcohol or drugs, or has deserted the child and whether 
the parties have a history of  cooperating in matters concerning the 
child.” MASS. GEN. LAWS  ch. 208, § 31 (2010).  
40 See, e.g., Harrington Connor, supra note 35, at 189. See also AMERICAN 
BAR ASSOCIATION COMM’N ON DOMESTIC VIOLENCE, CHILD CUSTODY

AND DOMESTIC VIOLENCE BY STATE (2008), available at http:// www.
abanet.org/domviol/docs/Custody.pdf  (showing all the states that 
consider domestic violence as a factor influencing the child’s best 
interests).
41 See Chet K. W. Pager, Blind Justice, Colored Truths and the Veil of  
Ignorance, 41 WILLIAMETTE L. REV.. 373, 383 (2005). 
42 Id. 
43 Connor, supra note 36, at 177.
44 See Linda E. Neilson, Assessing Mutual Partner-Abuse Claims in Child 
Custody and Access Cases, 42 FAM. CT. REV. 411, 420 (2004) (noting 
that perpetrators purposefully present public images);  Joan S. 
Meier, Domestic Violence Child Custody and Child Protection: 
Understanding Judicial Resistance and Imagining the Solutions, 
11 AM. U. J. GENDER SOC. POL’Y & L. 657, 690 (2003) (stating that 
custody judges tend to find abusers more credible than those their 
victims).

45 See LUNDY BANCROFT AND JAY G. SILVERMAN, THE BATTERER AS

PARENT 15-16 (2002). 
46 Andrea C. Farney & Roberta L. Valente, Creating Justice Through 
Balance: Integrating Domestic Violence Law into Family Court Practice, 54 
JUV. FAM. CT. J. 35 (2003).
47 This particular law article only addresses abused women, although 
men are be abuse victims who may seek legal intervention.
48 See Tina Hotton, Spousal Violence After Marital Separation, 21 JURISTAT

1 (June 2001) (documenting increased risk of  violence immediately 
after separation).  Domestic violence after separation may sometimes 
result in homicide. Women in the US and Canada at greatest risk for 
homicide are those with partners who have a history of  domestic 
abuse.  See Neil Websdale, H. Moss & B. Johnson, Domestic Violence 
Fatality Reviews: Implications for Law Enforcement Community, THE

POLICE CHIEF 65, 65-74 (July 2001).  See also Tracee Parker, Kellie 
Rogers, Meghan Collins, & Jeffrey L. Edelson, Danger Zone:  Battered 
Mothers and Their Families in Supervised Visitation, VIOLENCE AGAINST

WOMEN, November 2008, at 1313, 1318-1320 (describing how 
abusers continue to attempt to manipulate and control survivors at 
supervised visitation centers, by using children to convey messages, 
by sending gifts with children, by attempting to gain information 
about the survivor from support staff, and by creating difficulties 
with appointment times).
49 In custody and visitation cases, the best interest standard is applied 
nationally. See, e.g., Harrington Connor, supra note 35, at 195.
50 See Jennifer L. Woolard & Sarah L. Cook, Common Goals, 
Competing Interests: Preventing Violence Against Spouses and 
Children, 69 U.M.K.C. L. REV. 197, 212 (2000) (explaining that 
abused women are likely to lack financial resources, may have trouble 
procuring housing, and are more likely to remove the child from the 
marital community). 
51 See BUZAMA ET AL., supra note 17, at 31. 
52 See McAlister Groves, supra note 34, at 13.
53 See supra notes 7 and 8.
54 See Lawrence Baum, Probing the Effects of  Judicial Specialization, 
58 DUKE L. J. 1667, 1671 (2009) (arguing that judicial specialization 
may improve judge decision-making because specialists fare better 
than generalists).   
55 See, e.g., Maytal, supra note 5, at 219-220 (stating that the Dorchester 
Court Roundtable allowed judges to come together to share ideas 
and deliberate about relevant issues). 
56 See Lenore Walker, Who Are Battered Women?, 2 FRONTIERS: A JOURNAL

OF WOMEN STUDIES 52 (1977) (describing the learned helplessness 
exhibited by many “battered” women).
57 Farney & Valente, supra note 45, at 39.  See also BUZAMA ET AL., supra 
note17, at 16 (explaining that victims in Quincy Court cases were 
accurate in predicting future offenses by their abusers, and victims 
who feared serious injury were almost three times more likely to be 
re-victimized). 
57 Farney & Valente, supra note 45, at 39.  
58 Interview with Judge of  the Juvenile Court (anonymous), Suffolk 
Juvenile Court, Boston (October, 2009).
59 See Vaughn, 422 Mass. at 595-96, 600.
60 Interview with Judge of  the Juvenile Court (anonymous), Suffolk 
Juvenile Court, Boston (October, 2009).
58 “Department of  social services” is used here as a generic term to 
refer to state child welfare agencies.  Names of  the department vary 
by state.
59 See Lois A. Weithorn, Protecting Children From Exposure to Domestic 
Violence: The Use and Abuse of  Child Maltreatment, 53 HASTINGS L.J.
1, 32-33 (2001) (arguing that protection system authorities often 



THE MODERN AMERICAN24

remove children from the custody of  both the abusive and non-
abusive parent, citing the non-abusive parent’s “failure to protect” 
the child from either direct abuse by her batterer, or from exposure 
to the domestic violence).  
60 See id. at 27. 
61 Id. 
62 Interview with Boston-area prosecutor (anonymous by request), 
Boston College Law School (November, 2009). 
63 Id.
64 See, e.g., Schwartz et al., supra note 26, at 535-36.
65 See Weithorn, supra note 59, at 29. 
66 Many of  these concerns are exactly, in fact, what prompted the 
creation of  special domestic violence courts. 
67 See EVAN STARK, COERCIVE CONTROL: HOW MEN ENTRAP WOMEN

IN PERSON LIFE 42 (2007) (stating that domestic violence is the most 
common context for child abuse and neglect).
68 See Jeffrey L. Edelson, The Overlap Between Child Maltreatment and 
Woman Battering, VIOLENCE AGAINST WOMEN, February 1999 at 134, 
134-54. 
69 See Katherine M. Kitzmann, Noni K. Gaylord, Aimee R. Holt & Erin 
D. Kenny, Child Witnesses to Domestic Violence: A Meta-analytic Review, 71 
J. CONSULTING CLIN. PSYCH. 339 (2003);  Wanda Mohr, Megan J. Noone 
Lutz, John W. Fantuzzo & Marlo A. Perry, Children Exposed to Family 
Violence: A Review of  Empirical Research from a Developmental-Ecological 
Perspective, 1 TRAUMA, VIOLENCE, AND ABUSE 264 (2000).  Children are 
at risk for the same problems when a divorce occurs.  See Judith S. 
Wallerstein and Tony J. Tanke, To Move or Not to Move: Psychological and 
Legal Considerations in the Relocation of  Children Following Divorce, 30 FAM. 
L.Q. 305, 309-310 (1996) (explain that in general, after divorce, many 
children and adolescents exhibit depression, aggressive behavior, 
decreased self-esteem, and a sense of  loss associated with the break-
up of  their families, whether or not they have access to both parents); 
Judith S. Wallerstein and Joan B. Kelly, The Effects of  Parental Divorce:  
Experiences of  the Child in Later Latency, 46 AMER. J. ORTHOPSYCH.  256 
(1976); Judith S. Wallerstein and Joan B. Kelly, The Effects of  Parental 
Divorce:  Experiences of  the Preschool Child, 14 J. AMER. ACAD. CHILD

PSYCH. 600 (1975); Judith S. Wallerstein and Joan B. Kelly, The Effects 

of  Parental Divorce: The Adolescent Experience, 3 THE CHILD IN HIS

FAMILY: CHILDREN AT PSYCHIATRIC RISK  479 (1974).
70 See Emily J. Salisbury, Kris Henning & Robert Holdford, Fathering 
by Partner-Abusive Men: Attitudes on Children’s Exposure to Interparental 
Conflict and Risk Factors for Child Abuse,  CHILD MALTREATMENT, August 
2009 at 232, 236, 240 (concluding that among a large sample of  more 
than 3,800 convicted abusers surveyed in Tennessee, 84.6% had some 
type of  parenting role It is known that children in intimate partner 
violence (IPV) environments show maladjustment, but little research 
has examined how this effect might be attributable to the parenting 
style of  the abuser). See also Emily F. Rothman, David G. Mandel & 
Jay G. Silverman, Abusers’ Perceptions of  the Effect of  Their Intimate Partner 
Violence on Children, VIOLENCE AGAINST WOMEN, November 2007 at 
1179, 1184-1187 (concluding that abusers seem relatively oblivious 
to harm they might cause their children, in which even among men 
who had completed a significant portion of  a batterers’ intervention 
program, only 73% believed their violence negatively impacted the 
parent-child relationship, and only 53% worried about the long-term 
impact of  intimate partner violence on their children).  
71 See Wallerstein & Tanke, supra note 73, at 310-311 (stating that 
research at the Center for the Family in Transition on children 
following divorce has revealed several factors predictive of  positive 
outcomes for children in divorced families and that these are 
particularly striking for domestic violence cases with the first and 
paramount factor being a close, sensitive relationship with a stable 
parent; other factors include reasonable cooperation with parents 
and whether the child has pre-existing psychological difficulties; 
importantly, the minimization of  conflict between parents is vital to 
the child’s well-being as the potential for future parental conduct can 
threaten a child’s sense of  security and undermine his feelings of  
trust).  
72 See Maureen Collins, Nicholson v. Williams: Who is Failing to Protect 
Whom? Collaborating the Agendas of  Child Welfare Agencies and Domestic 
Violence Services to Better Protect and Support Battered Mothers and Their 
Children, 38 NEW ENG. L. REV. 725, 750 (2004) (noting that  children 
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WILL THE CURRENT ECONOMIC CRISIS FUEL A RETURN TO RACIAL POLICIES
THAT DENY HOMEOWNERSHIP OPPORTUNITY AND WEALTH?

By: Marcia Johnson 1

Introduction

Property ownership in America 
has traditionally been linked to power and 
wealth.2  French political historian Alexis 
de Tocqueville observed, “[T]he love of  
property is keener in the United States 
than it is anywhere else, and Americans 
therefore display less inclination toward 
doctrines that threaten, in any way, the 
way property is owned.”3 Property-related 
wealth comes in many forms, including 
the right to control tangible assets such 
as land and buildings.4   Homeownership 
today remains the single greatest source 
of  wealth and symbol of  well-being for 
most Americans.5  

Owning a home facilitates access 
to numerous privileges and opportunities 
borne from government law and policy, 
including tax credits, increased credit 
options, and increased worth and wealth.  
Homeownership also increases the value 
of  communities, neighborhoods, and the 
homes themselves.  It allows for better 
educational opportunities, social mobility, 
and community stability.6  Therefore, it is 
particularly significant that government 
housing policies and practices have 
historically stifled the opportunity of  
African Americans to own and retain 
real property.  The consequences of  
these discriminatory policies continue to 
be dire.  

The ultimate aspiration of  
nearly every American family is to own 
a home.7  For many African American 
families this was still a near unattainable 
goal for more than one hundred years 
after the Emancipation Proclamation 
was signed.8  Government policies that 
excluded many African Americans from 
access to homeownership in the 1930s 
began changing in the late 1970s,  leading 
many to anticipate an increase in African 
American homeownership.9  However, 
in the years between the Community 
Reinvestment Act (CRA) of  1977 and 
1995, the rate actually dropped 2.6%.10

Still, the CRA likely opened the door for 

post-1995 programs that provided easier 
access to credit, down payment assistance, 
and deferred mortgage payments.  
Indeed, more aggressive policies begun 
under Presidents Clinton’s administration 
provided greater opportunities,  resulting 
in a rate increase in African American 
homeownership from 42% in 1995 to 
47.4% by 2008.11  

Perhaps the greatest threat 
to the continued realization of  the 
American dream is the latest economic 
crisis rooted in the sub-prime mortgage 
collapse.12  Some blame the CRA of  
1977 for creating a market that they 
claim provided housing loans to non-
creditworthy borrowers – particularly 
African American families – in the low 
and moderate income range.13  However, 
this charge is without direct factual 
support as the post-CRA period saw a 
decline in homeownership for African 
Americans but a mild increase for White 
homeowners.14 Illegal and fraudulent 
practices in property appraisals and 
income reporting directed program 
benefits away from those the program 
was meant to aid.  

Nevertheless, of  the more 
than 3.6 million mortgage foreclosures 
projected to occur during the January 
2007 - December 2009 period, up to 
39% are sub-prime mortgages.15  Sub-
prime mortgages were far more popular 
with African American homebuyers than 
any other group, particularly from 1995-
to-2005.16  Although mortgage failures 
certainly pose an economic problem, 
it is not enough to have caused the 
collapse of  2008 or to support a return 
to housing policies that effectively deny 
homeownership opportunities to African 
American buyers.

Even recent government action 
to stunt such a return suggests that there 
were other sources of  the collapse, beside 
African American homeownership, or 
other sub-prime  mortgages.  For example, 
in 2008, the United States government 
approved a $750,000,000,000 bail-

out of  financial institutions ostensibly 
due to the collapse in the sub-prime 
markets.17  Had the government instead 
paid every mortgagee the full amount of  
their initial mortgage loan, assuming a 
$200,000 loan average, the government 
could have purchased all bad mortgage 
debt for $720,000,000,000.18  100% of  
foreclosures from 2007 to 2008 would 
be paid.  If  only sub-prime mortgages 
were covered, the government could 
have paid all such foreclosures from 
2006 through 2008.19   

It is common for markets to rise 
into bubbles, for the bubbles to burst, and 
for industries profiting from the bubbles 
to fail.  However, it is not common 
for the burst to lead to the collapse of  
the entire global market.  In the 1980s, 
savings and loans fell at a cost of  about 
$152.9 billion with taxpayers paying 82% 
or $126 billion. In the early 2000s, the 
technology industry bubble burst.20  Still, 
none of  these industry failures caused 
the world market to crater.  

This paper is written to examine 
the potential effect of  the market 
collapse on our nation’s homeownership 
policies.  Part I reviews America’s 
historical housing and homeownership 
policies.  Part II considers the expansion 
of  homeownership opportunities 
to historically non-participating 
communities, particularly the African 
American community.  Part III reviews 
the culprits of  the economic crash 
of  2008 and explains why sub-prime 
borrowers often get blamed.   Part 
IV examines solutions to maintain 
America’s pro-homeownership policy, 
and Part V concludes that America’s 
homeownership policy should continue 
to be vigorously pursued with a goal 
of  including African Americans who 
have long been excluded by government 
policies and sanctions from building 
wealth and thereby stabilizing their 
communities.
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Part I:  The History of  America’s 
Housing Policy

The American government has 
historically attended to the housing needs 
of  citizens who are unable to purchase 
homes.  Since the 1700s, the housing 
needs of  the poor have been addressed 
through formal systems including the 
provision of  “outdoor relief,” “boarding 
out,” almshouses and asylums. As people 
began moving away from small seaport 
towns21 and farms to cities in the 1900s,22 
increased housing demand23 caused a 
20-year building boom in urban areas.24

This boom turned bust during the late 
1930s largely as a result of  the Great 
Depression when many Americans could 
afford neither to rent nor purchase a 
home.25  It was the Industrial Revolution 
that rejuvenated the development of  
American cities.26  

The late nineteenth and 
early twentieth centuries marked the 
beginning of  housing development 
within residential subdivisions.27  To 
assure both peaceful enjoyment of  one’s 
property and to maintain property value, 
developers and home buyers purportedly 
sought legal control mechanisms that 
would aid in protecting and preserving 
their property interests.28  Developers of  
these subdivisions relied on restrictive 
covenants, equitable servitudes, negative 
easements and zoning ordinances to 
ensure separation within residential, 
commercial, and industrial areas.29  The 
more sinister goal of  these devices was 
to divide people based on economic, 
social, and racial lines.30  Still, these new 
communities represented an expanded 
housing market driven by the growing 
need for homes. 

The federal government sought 
to address the expanding need for low-
cost homes through the Housing Division 
of  the Public Works Administration 
(PWA), which constructed public-owned 
housing units.31  Through the PWA, the 
government took control of  privately 
owned land for the public purpose of  
providing housing to those who could 
not otherwise afford it.  The seizure of  
land during this period was later found 
to be a wrongful exercise of  the federal 

government’s eminent domain power.32

As a consequence, construction under 
this program ended, but the government’s 
ability to create housing opportunities 
flourished.33  

The United States Housing 
Act of  1937 (USHA)34 was the first 
national housing program and its 
goal was “to provide ‘a decent home 
in a suitable environment for every 
American Family…’”.35  In the 1940s, 
the federal government began providing 
low-interest financing through both the 
Federal Housing (FHA) and Veterans’ 
Administrations (VA) in keeping with this 
federal housing goal.  When American 
soldiers returned home from World War 
II, the nation’s policy of  homeownership 
continued to expand.36  Homeownership 
rates increased from about 45% to 65% 
after World War II due to government 
policies that increased access to credit and 
introduced innovative lending products, 
like the thirty-year fixed mortgage to the 
middle class.37  

USHA was controversial at 
the time and was challenged as an 
unconstitutional intrusion by the 
government in the private market.38  The 
United States Supreme Court found the 
Act within Congress’ power to provide 
for the public’s general welfare.39  This 
decision would have a compelling impact 
on housing opportunities in America, as 
USHA authorized the federal government 
to pay the principal and interest on tax-
exempt bonds, enabling the construction 
of  public housing developments for low-
income individuals.40  However, USHA 
was not an equal housing program, and 
assistance within the program operated 
on a racially-segregated basis.41  

Between 1937 and 1949, middle-
income Americans began moving outside 
the central cities and into suburban areas, 
resulting in diminished homeownership 
opportunities in urban areas.   Many of  
these urban areas became infested with 
slums and public housing. Congress 
reacted to this growing problem by 
passing the United States Housing Act 
of  1949,42 which is often touted as being 
the nation’s first official housing policy.43  
The policy was designed to remedy 
housing shortages, eliminate substandard 

housing, and provide a reasonable living 
environment for every American.44

The policy had three major objectives: 
(1) to encourage private development 
in the housing market; (2) to provide 
governmental assistance to enable 
private enterprise; and (3) to fuel local 
governments in developing programs to 
help improve cities and housing.45  The 
Housing Act of  1949 authorized urban 
redevelopment and provided for the 
construction of  810,000 new housing 
units in six years.46  

This Act had a decidedly negative 
impact on African Americans because 
it  forced them to move from their 
homes as construction began, only to 
be placed on long waiting lists for public 
rental housing.47   In addition, although 
the federal government’s original plan 
was to revive urban communities, the 
government’s interest in the program, as 
well as the available funding, decreased 
rapidly.48  Consequently, many of  the 
completed units were substandard, 
meeting only basic housing necessities.49

The fact that African Americans 
were not permitted to benefit from 
government-provided low-interest loans 
only exacerbated the plan’s negative 
impact.  For example, racially disparate 
application of  the FHA/VA loan 
programs, meant to encourage national 
homeownership, magnified and enforced 
economic and racial separation.50  As a 
result, the government created a two-
tiered system of  affordable housing: the 
upper tier consisted of  FHA and VA 
home acquisition loans while the lower 
tier was comprised of  public housing 
rental programs.51  

Under this two-tier system, 
minority and low-income families were 
placed in public housing rental programs, 
while Whites and other preferred classes 
were given FHA or VA home loans 
for homeownership.52  Even African 
Americans that met the qualifying criteria 
for loans were generally unsuccessful 
because the homes they could afford 
were located in neighborhoods that 
were predominately comprised of  
minorities and thus considered risky 
investments.53  As urbanization 
continued to rise, fear, ignorance, and 
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hatred propelled political groups toward 
considering race and class as factors 
when constructing planning devices 
and promulgating new housing laws.54

Deliberate policies favoring segregation 
successfully divided classes and races.55

Even after laws prohibited segregation, 
significant racial transition within White  
neighborhoods  often caused Whites to 
vacate these once segregated white areas, 
resulting in segregated African American 
neighborhoods.56    

In 1968, the United States 
Congress committed “to meet all of  the 
nation’s housing needs and eliminate all 
of  its substandard housing.”57  Congress 
acknowledged that not only had 
Americans failed to live up to the national 
commitment, but that the burden of  that 
failure was borne primarily by the poor.58   
This new housing policy made clear that 
it was designed to address the needs 
of  all Americans, including the poor.  
The Housing Act states:  “It is hereby 
declared to be the policy of  the United 
States to promote the general welfare of  
the nation . . . to . . . remedy the unsafe 
and unsanitary housing conditions and 
the acute shortage of  safe, decent and 
sanitary dwellings for families of  low-
income . . . .”59  This national policy laid 
the foundation for the government’s 
role in providing housing and housing 
opportunities for low-income people.60  

More than one hundred years 
after the Emancipation Proclamation 
freed slaves in America, Congress 
banned racial discrimination in housing 
practices.  Title VIII of  the Civil Rights 
Act of  1968, also known as the Fair 
Housing Act (FHA),61 the Equal Credit 
Opportunities Act (ECOA), the Home 
Mortgage Disclosure Act (HMDA), 
and the Community Reinvestment Act 
(CRA), were all measures designed to 
ensure equal housing opportunities to 
all Americans. The FHA was a more 
comprehensive law addressing housing62

and prohibits discrimination on the 
basis of  race, national origin, religion, 
sex, disability, and family status in real 
estate transactions.63  Similarly, the 1974 
ECOA prohibits discriminatory lending 
practices based on sex, marital status, race, 
religion, national origin, age, and receipt 

of  public assistance.64  Discrimination 
is further prohibited in consumer credit 
transactions under the Consumer Credit 
Protection Act and the Federal Deposit 
Insurance Corporation Improvement 
Act.65  Later, the HMDA was enacted to 
require lending institutions to publicly 
disclose loan information to ensure racial 
equality in home mortgage lending.66

Despite  all these legislative 
efforts to ensure equal housing 
opportunities,  Congress found it 
necessary to take additional steps to 
encourage financial institutions to 
meet the credit needs of  traditionally 
neglected communities by enacting 
the Community Reinvestment Act of  
1977 (CRA).67  Banks historically took 
consumer deposits but failed to provide 
access to credit, particularly for minority 
and low-income communities.  The goal 
of  the CRA was to ensure that financial 
institutions would reinvest deposits back 
into these communities.  Under CRA, 
supervisory agencies were given the 
authority to deny banks the opportunity 
to merge, relocate, open a new office or 
close a particular branch if  they failed to 
comply with CRA demands.68

In 1989, the Financial Institution 
Reform and Recovery Enforcement Act 
(FIRREA) was enacted to strengthen CRA 
enforcement by requiring publication of  
CRA ratings.  Banks were obligated to 
meet the credit needs of  the communities 
they served but were also obligated to 
disclose their performance record by 
making available the written evaluations 
prepared by regulatory agencies.69   This 
disclosure requirement gave community 
organizations the leverage to ensure 
that financial institutions were FIRREA 
compliant. 

In 1994, in an effort to 
improve both community development 
and the accessibility of  capital within 
deteriorating communities, Congress 
passed the Community Development 
Banking and Financial Institutions Act 
(CDBFIA).70  This legislation established 
a “fund” that would aid in providing 
economic support to new and existing 
Community Development Financial 
Institutions (CDFIs).71  A CDFI is an 
institution whose primary purpose is to 

promote economic development, equity 
investments, and loans to persons within 
a specified target area.72  CDFIs are 
important to increasing homeownership 
because they are specialized financial 
institutions that work in communities 
or markets that traditional financial 
institutions have not adequately served.73

CDFIs include community development 
banks, credit unions, loan funds, venture 
capital funds, and micro-entrepreneurial 
loan funds. CDFIs provide numerous 
services including mortgage financing 
for first time home buyers, financing for 
needed community facilities, commercial 
loans and investments to start or expand 
small businesses, loans to rehabilitate 
rental housing, and financial services 
needed by low income households and 
local businesses.  These institutions also 
provide services to ensure that credit 
is used effectively, such as technical 
assistance to small businesses and credit 
counseling to consumers.74

The Home Ownership for 
People Everywhere (“HOPE”) programs 
of  the 1980s and 1990s added another 
dimension to the federal housing policy, 
which previously focused on rental units.  
HOPE reoriented American housing 
policy towards homeownership.75

Reaffirmed by Presidents Bill Clinton 
and George W. Bush, this expanded 
policy embodied the belief  that enhanced 
homeownership serves the public 
interest, and justifies the use of  public 
dollars to achieve this goal.76

Part II:  Expanding Homeownership 
Opportunities to African 

Americans and Other Historically 
Disenfranchised Populations

Some theorists suggest that 
the American policy of  increasing 
homeownership to poorer populations 
and expanding mortgages was the single 
biggest contributor to the destruction 
of  the global market economy.77  Due, 
in part, to America’s renewed focus on 
homeownership, the share of  Americans 
who owned homes rose from 64% in 1994 
to 69% in 2005. These new homeowners 
were largely low- and moderate-income 
families and minorities.  Over that same 
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time period, the homeownership rate in 
the lowest tenth of  the income scale rose 
4 %, the second lowest rose 4 %, and the 
rates for African Americans and Latinos 
rose 7 and 8 %, respectively.  About 
12 million new homeowners emerged, 
roughly half  of  them African Americans, 
Latinos, and others of  mixed race. By 
2005, the United States occupied the top 
rung in world homeownership rates.78

Poverty, Income and Homeownership   

A large part of  the population 
remains beyond the reach of  traditional 
finance vehicles.  Almost 20 % of  all 
children in the U.S. live in poverty.79

Poverty has a substantial impact on the 
quality of  education to which children 
have access.  Although numerous 
programs and policies exist to ensure   
that all children—regardless of  race 
or economic background—have equal 
educational opportunities, a substantial 
number of  children living in poverty 
endure inferior student services and 
substandard facilities.  These conditions 
help create a cycle of  poorly housed 
renters who contribute less overall to the 
good of  society than do better trained 
citizens.  Poor families often face barriers 
that restrict their ability to improve their 
socio-economic status.  For example, 
the ability to move to communities with 
better educational opportunities is not 
an option for many poor families.  A 
majority of  these families are renters 
and cannot afford rent or purchase 
prices in suburban or well-to-do urban 
neighborhoods.  Statistics support this 
observation.  According to the U.S. 
Census Bureau (Bureau), in 2002, about 
56% of  American families (owners 
and renter combined) could afford to 
purchase a modestly priced80 home in 
the area in which they lived.81  Among 
families that were current homeowners 
approximately 75% could afford to 
purchase a modestly priced home while 
only 10% of  those families who rented 
could afford to purchase such a home.82 

Since the late 1940s, the 
Bureau has surveyed and reported on 
the distribution of  income among U.S. 
citizens.83  According to the Bureau’s 

studies, family income inequality 
decreased by 7.4 % from 1947 to 1968,84 
But income inequality increased by 24.4 
% between 1968 and 1998.85  The income 
difference between households in the 95th 
percentile and those in the 20th percentile 
increased from approximately $96,000 in 
1994 to over $127,000 in 2000.86   

From 1999 to 2000, the median 
household income held at $42,100,87 the 
poverty rate in fell to the lowest it had 
been since 1979,88  and the number of  
poor persons fell.89 African American 
and Latino incomes rose as poverty90  
rates for these two groups fell,91 but 
their income still lagged far behind 
that of  Whites.92  Further, poverty 
rates for African American and female-
headed households reached their lowest 
recorded level in 2000.93  Nevertheless a 
1989 National Research Council study 
reported that the standard of  living for 
African Americans lagged far behind 
that of  Whites94 and showed that African 
American unemployment rates were 
more than two times that of  Whites.95  
Even in 2008, the African American 
unemployment rate was still more than 
two times that of  Whites.96  

All this demonstrates that 
while the standard of  living for African 
Americans has improved, a substantial 
number of  African American, Latino, 
and female-headed households continue 
to live in poverty at disturbing rates 
today.  While the income gap between 
African Americans and Whites decreased 
in 2006, by 2007 the gap returned and, a 
2007 Bureau report found that over 22% 
of  all African American families still 
have incomes below the official poverty 
line.97  

The Impact of  Poverty on Homeownership

Statistics show that a thriving 
home mortgage market needs to rely 
on untapped— increasingly poor and 
minority—borrowers.  In 1991, the 
Bureau reported that 57 % of  American 
families could not afford a median priced 
home in the area in which they lived.98

African Americans and Latinos made up 
three-quarters of  these families.99  Four 
years later, the Bureau reported that 80 

% of  African American and Latino non-
homeowner families, almost double that 
of  White families,100 could not afford a 
median-priced home in the area in which 
they lived.101  By 2004, Bureau reports 
indicate homeownership rates for Whites 
was 76.2 % while African Americans and 
Latinos had homeownership rates of  
49.1 and 48.7 %, respectively.102  Overall 
homeownership rates in 2009 were at 
67.6%.103 

True comparisons of  racial and 
ethnic disparity in homeownership rates 
are more difficult because the Census 
Bureau changed the way it reported race 
in 2003.104  Using current race and ethnic 
standards, however, we can compare 
2006 to 2009 rates of  homeownership.  
The homeownership rates for Whites 
(non-Latinos) were about 76 % in 2006 
and about 75 % in 2009.  For African 
Americans, the rates were about 48 % 
in 2006 and about 46 % in 2009, and 
for Latinos (of  any race), the rates were 
about 49.5 % in 2006 and 48.7 % in 
2009. 105

In 2002, the Pew Institute 
reported that the median net worth was 
$88,651 for White households, $7,932 
for Latino households, and $5,988 for 
African American households,106 and 
that home equity was the key component 
of  household wealth, accounting 
for two-thirds of  mean net worth.107

Public policy tends to support reaching 
out to these latter two ‘untapped’ 
communities of  potential homebuyers 
for a number of  reasons.  In addition to 
strengthening community development, 
homeownership is one of  the principal 
means by which low-income families 
acquire wealth.  Traditionally, home 
purchases were thought to be good 
investments because they allowed 
homeowners to build long term assets,108

while also resulting in assets that 
homeowners could borrow against in 
the short term.  Policy considerations 
also include the  recognition that 
neighborhood environment affects 
the general welfare of  the nation and 
that homeownership has the potential 
to catalyze community growth, 
development, and stabilization.109

Community stability in turn tends to 
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increase property values.110  
Moreover, racial and ethnic 

homeownership disparity has disturbing 
implications for a nation that is 
increasingly diverse, and this disparity 
played an important role in the decision 
to increase homeownership opportunities 
for these communities.111  The Bush 
White House initiative of  2000 included 
a goal to increase the number of  minority 
homeowners by at least 5.5 million by 
2010.112  The initiative also included 
an identification of  the barriers that 
many minorities faced when seeking to 
purchase a home as well as strategies to 
overcome the barriers.  One of  the most 
significant barriers to implementing this 
initiative proved to be financial.113   

Identifying the Financial Barriers114 

The White House identified 
numerous financial barriers to 
homeownership, including inability to 
make down payments, limited access 
to credit, poor credit histories, limited 
mortgage products, regulatory burdens, 
and lack of  access to financing in 
general.  The federal government 
then launched efforts to help targeted 
borrowers overcome these barriers.115 It 
was apparent that home loans were not 
unavailable per se but were unattainable 
for many Americans.  This lack of  access 
can be attributed to a number of  things, 
including racial barriers that remain 
rooted in society.  

Denying Access

“Redlining” is one method of  
denying people access to financing and 
refers to the practice of  outlining in red 
those areas on a map to which financial 
institutions are unwilling to extend 
their credit services.  These areas tend 
to include primarily minority and low-
income borrowers.  Although inequality 
and housing discrimination has existed for 
centuries in our nation,116 banks initiated 
the practice of  redlining in the 1960s117

after race riots brought inequality to the 
forefront of  national concern.118  The 
federal government began to pay more 
attention to America’s legally-sanctioned 

discriminatory housing practices. The 
Community Reinvestment Act (CRA) is 
often hailed as an act against redlining.119  
Although redlining is no longer a 
blatant practice, lenders continued to 
issue loans on a discriminatory basis by 
using marketing strategies that targeted 
borrowers based on race and adopting 
inequitable institutional policies.120  Many 
lenders who offered prime loans neither 
marketed nor solicited applications from 
minority or low-income applicants,121

with the exception of  sub-prime 
alternatives offered in compliance with 
CRA requirements.  

One scholar has identified 
racial redlining as a barrier to African 
Americans’ ability to accumulate wealth 
because it restricts their participation 
in the marketplace as home sellers and 
buyers. Banks use racial redlining to deny 
access to credit so that a prospective buyer 
would not qualify for a home mortgage, 
in fact, “in a study conducted by the 
Federal Reserve Board, [it was reported 
that] ‘banks reject African Americans 
‘for home loans 80% more often than 
equally qualified Whites.’  This rampant 
discrimination  disadvantages Blacks  
and contributes to the poverty cycle.”122

Moreover, African-Americans who reside 
within identifiably African American
neighborhoods were historically redlined 
out of  the mainstream mortgage 
market and forced to rely instead on 
sub prime loans and predatory lending 
practices. The effect of  securing loans 
through these more expensive markets 
also impacts the homebuyer’s ability 
to purchase homeowner’s insurance.123

The FHA created two housing 
markets between the early 1930s and 
the 1960s by systematically excluding 
African Americans from lower priced, 
conventional mortgages.124 The FHA 
rated loan applicants from most 
desirable “A” to least desirable “D”.  
“A” neighborhoods were principally 
or exclusively white, native-born 
professionals and “D” neighborhoods 
were not.”125 In 1950, the FHA only 
granted 5% of  conventional loans to 
non-Whites thereby limiting low-cost 
mortgages to Whites. FHA-redlined 
neighborhoods encouraged racial 

segregation and their monopoly on 
the mortgage market meant that any 
exclusion from the program constituted 
exclusion from the housing market.126  
The CRA is to some extent responsible 
for the decreased disparity between 
loans awarded to Whites and those 
awarded to minorities.127  Although there 
has been some decrease, minorities are 
increasingly and disproportionately 
serviced by sub-prime lenders.128 Even 
affluent African Americans are twice 
as likely to refinance in the sub-prime 
market as low-income Whites.129  With the 
skyrocketing rate of  immigration, home 
ownership in immigrant communities 
has risen on the priority list of  many 
lending and governmental institutions.  
As immigrants buy homes at an ever- 
increasing rate, unscrupulous lenders 
will frequently target them, because they 
often lack a sophisticated understanding 
of  the American mortgage system.  This 
is especially true for non-fluent English 
speakers who fall prey to predatory 
lenders who impose exploitative loan 
terms and conditions.130

 Sub-prime lenders tend to target 
minorities, low- to moderate-income 
borrowers, and borrowers who live in 
certain communities that are considered 
high risk.  These communities are also 
most likely to be affected by the hardships 
associated with predatory lending, such 
as high interest rates, unreasonable fee 
scales,131 loss of  home equity, and even 
social and psychological problems.132

In some cases, these lenders take 
advantage of  borrowers with excellent 
credit histories who may not realize 
their eligibility to obtain a prime market 
loan133 and direct them instead to sub-
prime loans.134  

According to current Home 
Mortgage Disclosure Act (HMDA) data, 
African Americans and Latinos are still 
consistently denied credit when applying 
for home loans and when refinancing 
at rates disproportional to those of  
Whites.135  Discriminatory lending 
practices in the conventional lending 
market continue to expand the sub-
prime mortgage market.  

The road to a national policy 
of  homeownership has been a long one 
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from that time in our nation’s history 
when some were denied the opportunity 
because of  their race.  During the last 
decade, attempts were made to open 
the door of  the American dream of  
homeownership to all people.  One 
potential by-product of  the 2008 economic 
crash is the reversal of  homeownership 
encouraging policies, but such a reversal 
would ignore the underlying problems of  
the crash by placing blame on the wrong 
culprit.   Placing the sole blame upon the 
homeownership policy or minority home 
buyers would be unfair and inaccurate.

Part III:  Homeownership and the 
Economic Crash of  2008:  Is the 
sub-prime borrower to blame?

The sub-prime mortgage

The sub-prime mortgage is
traditionally described as a type of  loan 
granted to individuals who have poor 
credit score histories (often below 600) 
that disqualify them from conventional 
mortgages.136  Because sub-prime 
borrowers present a high risk for lenders, 
sub-prime mortgages charge interest 
rates above the prime lending rate.137

Borrowers with credit scores above 
650 are generally charged a significantly 
lower rate of  interest on their loans 
than are charged on sub-prime loans.138

     Lower interest rates and high capital 
liquidity encouraged lenders to grant 
sub-prime loans from 2004 to 2006.  
More importantly, lenders sought 
additional profits through these higher 
risk loans, charging interest rates above 
prime to balance against heightened 
default risks.   More than the government 
homeownership policy, it was the 
perceived potential for large profits that 
motivated lenders to increasingly give 
out sub-prime mortgage loans. 

Sub-prime mortgage lending can 
be described as predatory.139  Borrowers 
who are either financially unsophisticated 
or financially desperate for credit may 
agree to unjustified high interest rates, 
payments that they cannot afford, 
frequent refinancing arrangements, 
high and unfair prepayment penalties, 
excessively high points or origination 

fees, and high broker fees.  Predatory 
lending also involves abusive lending 
practices in which the terms of  the 
loan are inadequately correlated to the 
riskiness of  the loan.140  In essence, 
buyers least able to afford their homes 
were charged more than those who 
are better able to – the poor paid 
more for their houses than the rich.  
Moreover, statistics show that minority 
buyers who qualified for conventional 
mortgages with better terms were often 
steered toward sub-prime mortgages.141

Research has shown that approximately 
half  of  sub-prime borrowers qualify 
for conventional loans but are led to 
accept sub-prime loans instead.  These 
borrowers are unaware that they qualify 
for lower interest rates because the 
lenders withhold the information in 
order to swindle minority borrowers into 
accepting higher interest rates, insurance 
payments, and other fees associated with 
the process.142  These buyers were also 
more likely to face “creative” financing 
options that included adjustable rate 
mortgages (ARMs), interest only loans, 
and other products that induced the 
buyer into the transaction only to get 
a substantial increase in mortgage 
payments or balloon payments within a 
period of  a few years.143  These so-called 
“teaser mortgage products” provided 
short term success and often produced 
long term failure.

The interest rates tied to 
loans traditionally given to minorities 
also demonstrate the existence of  
discrimination.  African Americans 
typically pay interest rates one-third of  
a percent  higher  than Whites.  This 
amounts to approximately $11,756 over 
the life of  a thirty-year $145,000 loan, 
and is evidence of  predatory lending.  
If  poorer African American families 
are paying a higher monthly mortgage 
than wealthier White families for 
equal or poorer facilities, then African 
Americans are at a disadvantage and 
will have less disposable income than 
their White counterparts.  Additionally, 
African Americans in low-income 
communities typically live in older, 
more dilapidated housing.  This 
discrimination further serves to foster 

an African American underclass.144

A deeper look into foreclosures

In 2007, home foreclosures 
reached 2.2 million, a 75 % increase 
from the previous year.145   Many who 
lost or were at risk of  losing their homes 
to foreclosures were unexpected victims.  
For example, foreclosures in military 
towns and their surrounding towns and 
cities are outpacing the national average 
four times over.146  Working Americans 
with secure employment lost their 
homes to foreclosures because they 
were unable to make their mortgage 
payments, suggesting that much of  these 
defaults were due to the structure of  the 
mortgage—many involved adjustable 
rates frontloaded with teaser rates that 
escalated to amounts that working 
families could not manage. 

Significantly, as bad as 
the mortgage  crisis has been, an 
estimated 94% to 99% of  mortgages 
are performing.147 Moreover, it is 
estimated that more than 75% of  sub-
prime mortgages will perform.148  By 
2012, however, 13% of  all American 
residential loans are projected to end 
in foreclosure.149  This would mean 
that 87% of  mortgage loans would be 
performing, but it is the profile of  the 
13% that compels further review.

Sub-prime lending accounts 
for the greatest percentage of  home 
mortgage foreclosures.150  While sub-
prime mortgages represent only 14 % 
of  the mortgage loans, they represent 
almost 50 % of  the foreclosures.  The 
general consensus is that low-income 
and minority homeowners have suffered 
disproportionately because they have 
participated in the sub-prime lending 
market at greater rates than White and 
Asian borrowers.  In 2006, African 
American and Latino communities 
accounted for more than 53 and 46 % of  
the sub-prime home loans, respectively.151

By 2007, African Americans carried 34% 
of  high priced mortgages compared 
with 10.6% for Whites.152   According to 
an analysis of  loans reported under the 
federal Home Mortgage Disclosure Act, 
African Americans were 2.3 times more 
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likely to take out sub-prime mortgages 
and Latinos twice as likely.153   In 2007, 
59 % of  all sub-prime loans were in 
tracts that were less than 30 % minority 
and only 17% were in tracts that were 
more than 70 % minority.154  

While creditworthiness may be 
one reason for the high number of  sub-
prime loans in minority communities, 
a greater reason appears to be race.155

Despite the CRA’s intent to address 
redlining by requiring banks to make 
loans in lower income neighborhoods, 
it did not require banks to actually be 
located in those communities.  As a 
result, banks typically maintain offices 
and branches in White communities 
while lending institutions offering sub-
prime loans are strongly visibility in 
minority communities.156  This helps to 
explain why minority borrowers eligible 
for lower cost loans obtain higher cost 
products instead.  

A Wall Street Journal study found 
that as many as 61 % of  all sub-prime 
borrowers in 2006 could have qualified 
for more conventional products based 
on their credit scores.157  Various firms 
record the states and cities hardest hit 
by foreclosures,158 and most of  these 
states and cities are overwhelmingly 
White.159  In other words, while a higher 
percentage of  people of  color than of  
Whites assume sub-prime mortgages, 
most sub-prime loans overall do not 
go to people of  color.160   This suggests 
that even though sub-prime mortgages 
made to minority buyers has affected the 
overall foreclosure numbers, something 
other than sub-prime lending may be 
responsible for the national downturn.

How sub-prime mortgages fueled the economic 
crisis of  2008

Since World War II, the 
nation’s housing policy has sought to 
expand housing opportunities.  More 
recently, housing policies also aimed 
to make mortgages available to poorer 
Americans.161  In theory, this policy 
recognizes that national wealth is 
dependent on the wealth of  each of  the 
nation’s citizens, and it also sought to 
address the history of  racial and ethnic 

discrimination that affected property 
lending and insurance practices, such 
as redlining.162  The policy was steeped 
in good intention, but many argue that 
it forced lenders to abandon sound 
business practice in order to lend to the 
poor and to minorities, resulting in the 
housing bubble burst that brought the 
global economy to its knees.163

As discussed earlier, sub-prime 
mortgages are characterized as risky, 
which means lenders are more likely to 
see defaults on sub-prime loans than on 
conventional or prime loans.  However, 
in relation to the economic crisis of  2008, 
the sub-prime mortgage was merely 
an essential element in the ultimate 
collapse.  In the early 1990s, a collapse 
of  the sub-prime market may have been 
inconsequential as it accounted for less 
than 1% of  all mortgage lending.164  By 
2005, sub-prime lending grew to 20% of  
all mortgage lending.165  

Demand for sub-prime loans 
increased after the dot-com bubble burst 
in 2001. To boost confidence in the 
market, the federal government lowered 
interest rates, encouraging people to 
borrow.  For most Americans, homes 
represent their largest investment, so 
the credit market sought to attract more 
home loans.  Capital flowed into the 
hands of  borrowers who in turn bought 
more homes. Property values increased, 
but some of  these values were based on 
aggressively unreliable appraisals that 
artificially inflated housing valuation and 
increased loan amounts.  People whose 
homes were already mortgaged were 
enticed to secure second and even third 
liens against their home equity, relying 
on these escalating home valuations.  In 
many instances, borrowers ultimately 
owed more than their houses were 
worth.   

Much of  this activity was fueled 
by an unquenchable thirst for wealth.  
Mortgage brokers and sub-prime lenders 
sought out people who would borrow at 
exorbitant rates and fees.   Theoretically, 
these loans would not put brokers and 
lenders in grave jeopardy because risk 
supposedly goes down as it is spread 
out.  Instead of  the bank holding all of  
the risk, the government would share a 

significant portion of  that risk through 
FNMA, FHA, and others.  At first, this 
risk-sharing plan appeared to work well, 
and securitization emerged as a way to 
increase profit while addressing growing 
market demands.

Securitization166  

Responding to the increasing 
interest of  the non-depository mortgage 
lenders to find a source of  liquidity 
for conventional loans, government 
sponsored entities (GSE) began issuing 
mortgage-backed securities (MSB) 
that passed interest to investors.167

The investors, in turn, found these 
securities to be easily transferable on the 
market because the GSEs guaranteed 
the principal and interest income of  
the securities even if  the mortgagors 
defaulted.168  Private institutions soon 
recognized the profitability of  these 
investments and began pooling home 
mortgages but specifically excluded 
home equity loans and sub-prime 
mortgages.169   This created a market 
niche for private pooling that basically 
began in 1977 with Bank of  America and 
Salomon Brothers.170  Unfortunately, this 
securitized mortgage vehicle was based 
on a highly unreliable risk assessment 
model.171

 Beginning in the 1990s, 
mortgage financing found creative ways 
to reach otherwise unqualified borrowers.  
Numerous mortgage products aimed 
at attracting ‘untapped’ borrowers 
included balloon mortgages, adjustable 
rate mortgages, interest only loans, and 
others.  Initially, these loan products were 
made to prime borrowers who carried a 
low risk of  default.  However, extending 
securitization to higher risk sub-prime 
borrowers became increasingly attractive 
for investment banks seeking higher fees 
and greater profits.172 Wall Street analysts 
produced computer models supposedly 
demonstrating that risks associated with 
pooling sub-prime debt were comparable 
to risks of  prime backed securities.  

Initially, the models seemed 
accurate. Between 2001 and 2005, sub-
prime defaults dropped from 10 % to 
5 %.  Many borrowers, however, were 
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warding off  default by getting new 
housing equity loans to pay off  the 
original debt.  This created the illusion 
that the loans were performing and 
were therefore low risk.  In actuality, the 
borrower’s situation typically worsened, 
as new debt was generally higher than 
the original high-cost debt.  Instead 
of  avoiding default, the borrower was 
simply deferring an increased liability.  
Moreover, because securitized sub-
prime mortgages were a relatively new 
phenomenon, there was little data with 
which to test the computer models.  In 
other words, the combination of  easy 
capital and an abundance of  available 
money far exceeded the underlying goal 
of  increasing American homeownership.  
The new goal was to target as many new 
buyers as possible to fuel the unregulated 
greed that was consuming Wall and 
Main Streets. Based, in large part on 
the optimistic models, ninety percent 
of  securitized sub-prime loans received 
the highest rating available: AAA.  
Reality ultimately struck and about 50 
% of  AAA-rated sub-prime securities 
defaulted.  During this same period of  
mirage, collateralized debt obligations 
(CDO) were revived as a way to diversify 
the mortgage pool by mixing sub-prime 
mortgages with asset-backed securities 
and credit derivatives.  When the smoke 
cleared, almost 100% of  all AAA CDOs 
had at least partially defaulted.173  

CDOs and ABSs are secured by 
underlying real estate.  When the note 
defaults, the holder of  the CDO or ABS 
should be able to sell the underlying 
property to recover any financial loss.  
However, in this new market, the property 
is likely to be worth far less than the debt 
it secures.  Moreover, the housing market 
has been stalled by the collapse of  the 
credit market.  The credit market stall 
should have been temporary and should 
have been reversed with the infusion 
of  government TARP funds, but it was 
neither temporary nor reversed, thus 
exacerbating the decline of  the housing 
market.  Inaccessibility to credit has less 
to do with housing policy or sub-prime 
mortgages and more to do with another 
Wall Street invention designed to make 
more money for investors.  Coupled 

with failing sub-prime market securities, 
the failure and potential failure of  credit 
default swaps would send the global 
markets reeling.

Credit Default Swaps and Their Role in the 
Credit Collapse

American billionaire Warren 
Buffett described speculatively-bought 
derivatives as financial weapons of  mass 
destruction.174  A credit default swap 
(CDS) is a credit derivative where one 
party makes periodic payments to the 
other and gets promise of  a payoff  if  a 
third party defaults.175  The first party gets 
credit protection and is called a buyer.  
The second party gives credit protection 
and is called the seller.  The third party is 
known as the reference entity.  The CDS 
is an insurance policy written in favor of  
the insured who is not the owner of  the 
product that is actually being insured.  
An investor, also known as the buyer, 
can gamble that a company will likely 
default and purchase an insurance policy 
that pays the investor-buyer money if  
the reference entity defaults.176  

The underlying theory for the 
CDS probably comes from the 1958 
Modigliani-Miller theorem,177 which 
finds that the value of  a firm can be 
independent of  the firm’s ration of  
debt to equity,178 and that swaps and 
derivatives ensure the safety of  the 
financial system.179  However, it is a 
mathematical computerized financial 
model created by David Li that is at 
the core of  the financial collapse of  
2008.180  Li’s model, which catapulted 
the Modigliani-Miller theorem into the 
huge derivatives market, was designed 
to calculate default correlations by 
predicting risk.181  Notwithstanding Li’s 
own warnings about important flaws in 
his model, investment bankers, beginning 
with those at Banker’s Trust and J P 
Morgan Chase, relied on the model.182

An estimated $58 trillion in 
outstanding CDS liability exists.  If  this 
CDS market collapses, it will produce 
consequences far greater than sub-prime 
mortgage defaults.183  There will not 
be enough money to pay all the claims, 
which is why the federal government 

is attempting to shore up banks and 
insurance companies with cash infusion 
and why the cash is not being used to 
extend credit.  The cash infusions are 
being hoarded to pay off  the CDS 
claims of  savvy billionaire investors, not 
of  sub-prime borrowers.  These buyers 
who have cashed out (and will cash out 
in the future) by insuring products they 
didn’t even own have made out like 
bandits.  Yet, because the CDS market 
is completely unregulated,184 it will be far 
more difficult to identify these winners 
than it was to identify the hedge fund 
winners.

Selling Short (Short sales)

Out of  the CDS market grew 
“the short sale,” another tool investors 
used to make unimaginable sums of  
money.185  Unlike the traditional “‘long 
sale’” where the investor bets that the 
company in which she is investing will 
prosper, the short seller bets that the 
company will fail.186  The short sale has 
existed since the seventeenth century and 
has remained controversial throughout 
its lifetime.  Short trading is legal,187 but 
the government sought to regulate the 
practice, which one congressman called 
“the greatest evil that has been permitted 
or sanctioned by the Government,” after 
the stock market crashed in 1929.188

Until recently, the Securities 
and Exchange Commission (SEC) 
regulated short selling.189  The regultion 
prohibited the short sale of  an exchange-
traded security in a falling market.  The 
prohibition applied to every transaction 
effected on a national securities exchange 
and to transactions in certain exchange-
traded securities affected in the over-the-
counter market.190  On the other side of  
the debate, de-regulators suggested that 
the short seller is a valuable town crier 
in the economic marketplace.  Arguing 
that the short seller does not cause the 
company to fail, but merely identifies 
which companies are struggling due to 
poor management and overvaluation, 
the SEC deregulated the industry on July 
2, 2007.  

At issue in this article is how 
significant a role short sales played in the 
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current economic crisis. Some investors 
viewed mortgage trading as a bubble that 
would eventually burst and shorted the 
companies—principally banks, insurance 
companies, and mortgage companies—
that were investing in this debt.  As 
debtors began to default and credit 
schemes began to unravel, short sellers 
profited—some in huge amounts.  If  the 
short sale represents a peculiar industry 
of  buying and selling borrowed stock, the 
credit default swap, which gives investors 
unregulated power to insure companies 
that they do not own, makes the short 
sale seem less menacing.

Credit

A weak American credit market 
substantially affects the overall health of  
international economies.  The American 
consumer uses credit to pay for homes 
and education in the U.S., but also for 
goods imported from abroad.  American 
businesses rely on credit to conduct, 
maintain, and expand operations both 
domestically and abroad.  When lenders 
fail or refuse to lend, people around the 
globe suffer.  

One of  the reasons banks are 
unwilling to lend is because they fear 
that toxic debt, otherwise described as 
potential CDSs and short sale liability, 
is yet to be fully identified or assessed.  
Banks are hoarding money in reserve to 
defray potential losses in debt.  Generally, 
a bank’s equity-to-debt ratio is about one 
dollar in equity to support every twenty 
dollars in debt.  The SEC permitted 
investment banks to have a 1:30 equity-
to-debt ratio.191  To assess the accuracy 
of  the ratio and therefore the risk, 
banks rely on rating agencies.  When 
the rating agencies incorrectly rate high 
risk ABSs, CDOs, and sub-prime MBSs 
as AAA, thereby severely discounting 
the risk, lenders are left seriously 
undercapitalized.192  The government’s 
infusion of  capital into these banks, 
while bolstering the reserves needed 
to ward off  potential liability, has not 
adequately contributed to re-opening the 
credit markets.193

In other words, if  the banks 
did not have to provide reserve funds 

for so-called toxic debt, they would be 
able to make more loans to companies, 
consumers, and home buyers.  The 
current economic catastrophe is rooted 
in the failure of  these myriad investment 
vehicles’ inability to expand the sale of  
single family homes to Americans.  That 
said, a healthy economy cannot survive 
purely on credit and consumerism.  Nor 
can opening the credit markets alone 
restore the economy.  Credit should be 
governed by sensible business principles 
that include re-opening mortgage 
markets even to higher risk borrowers.

Part IV:  Looking for Solutions

You got Wall Street 
firms, Bear Stearns, 
Lehman Brothers.  
You got insurance 
companies like AIG.  
Merrill lost a ton of  
money on this… 
Everybody’s lost a ton 
of  money.  They’re 
supposed to be the 
smartest investors in 
the world.  And they 
did it to themselves.  
They blew themselves 
up.194 

Numerous factors contributed to 
the economic collapse of  2008.  The sub-
prime mortgage market was one factor 
but was not the only culprit.  Indeed, 
losses related to high risk mortgages are 
dwarfed by those related to derivatives 
and securitization.  According to Frank 
Partnoy, “we wouldn’t be in any trouble 
right now if  we had just had underlying 
investments in mortgages.  We wouldn’t 
be in any trouble right now.”195  In fact, 
even though foreclosure rates on sub-
prime mortgages are much higher that 
foreclosure rates on prime mortgages, 
some 80 % of  sub-prime loans are 
still performing, and sub-prime loans 
continue to enable borrowers to own 
homes, increase wealth, and convert their 
sub-prime loans to conventional ones.196

If  Partnoy is correct (and the 
numbers reflect that he is),197 it would 
be foolhardy to abandon the goal of  

increasing homeownership opportunities 
in America.  Instead, government policy 
should continue to recognize the value 
of  homeownership to individual and 
national wealth.  This would require 
the nation to continue to address the 
barriers to homeownership, particularly 
the financial barriers, in a comprehensive 
and rational way.  That said, not every 
American needs or is able to own a home.  
Financial prudence and good sense 
must work in concert with any program 
designed to expand homeownership 
opportunities.

Addressing the absence of  Credit

The government has tried to 
stimulate the financial markets and 
reinvigorate lending, but the credit 
market remains closed.  Instead, banks 
are putting money received from the 
government into reserves in anticipation 
of  CDS claims.  While estimates of  
potential CDS claims continue to rise, 
it is likely they are in the hundreds of  
billions of  dollars.  Chase Bank alone is 
involved in over 4 trillion dollars in CDS 
investments.198  At these rates, there will 
never be enough money to stimulate the 
financial markets back into lending again.  
This leaves the government as the major 
source of  loans, and there are a number 
of  government-backed programs in 
place to provide the funding necessary 
to support homeownership.  

In order to stop the market’s 
financial bleeding, regulators should put 
a halt to CDSs.  There should also be a 
time-specific requirement that all holders 
of  CDS instruments must report their 
holdings.  In this way, potential liability 
can be calculated and the proper amount 
of  reserves needed to compensate can 
be set aside.   Since CDSs terminate after 
time, the markets will also know how long 
the potential loss exists.  In the event the 
CDS continues as an investment vehicle, 
the law prohibiting regulation should be 
overturned so that the CDS market will 
be at least as transparent as the overall 
investment market.199
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Specific Financial Remedies: No need to re-
invent the wheel

Various existing government 
programs provide financial fixes through 
subsidies that fill the gap between funds 
needed to close sales and funds potential 
buyers have to purchase homes.200

These programs provide down payment 
assistance, tax credits,201 expanded funds 
to the secondary mortgage market202 and 
various financial incentives to private 
homebuilding and financing entities.203

There is significant value in these 
programs, but additional government 
money to support these programs 
where few alternatives exist could serve 
as a much needed ‘TARP’ for ordinary 
citizens.

The Land Trust

Land trusts are used to protect 
natural resources.204  While the land trust 
movement has grown tremendously 
since its inception more than one 
hundred years ago, it remains principally 
a conservation and environmental 
protection tool.205  The land trust concept 
can easily be expanded to include the goal 
of  protecting affordable housing stock 
and homeownership opportunities.206

Land trust corporations207

may acquire land in fee simple for 
the charitable or public purpose of  
providing affordable homeownership 
opportunities.208  Technically, the trust 
would acquire the land and retain 
ownership of  it,209 and the homeowner 
would purchase the house itself  but 
not the underlying land.  This option 
could be particularly helpful in gentrified 
communities where land values, property 
taxes, and insurance costs are so high 
that homeownership can become 
unaffordable.210  

Under this option, homeowners 
would pay the taxes assessed solely on 
the house value, while property taxes 
assessed on the land value would be 
exempt or paid by the trust.211 Similarly, 
homeowner insurance would be based 
on the cost of  replacing the house 
and not on the price of  the land.  The 

homeowner could acquire the land 
over time at a low purchase price (pre-
escalated or modified escalation value) 
and even share profits from the sale of  the 
property with the trust.212  The financial 
gain to the homeowner at the sale of  
the property would be based on  the 
number of  years the property would be 
held as affordable.   A homeowner could 
sell the property to another qualified 
buyer without penalty allowing the  land 
use restrictions to transfer to the new 
owner. On the other hand, a homeowner 
who sold the property to a fair market 
purchaser could share some profit from 
the sale with the trust. The amount of  
profit realized would be related to the 
number of  years the homeowner owned 
the property under the affordability 
restriction.213 Moreover, an incentive to 
participate in such a transaction could 
be to permit the initial buyer to share in 
some of  the appreciated land value as 
well as the value of  the house itself.  

The sales agreement between 
the trust and the homeowner can provide 
for an affordable housing payment 
to the trust.  Rather than securing a 
sub-prime mortgage, the qualified 
buyer would contract for a loan that 
would be affordable.  Not only might 
this affordable housing program help 
improve the buyer’s financial condition, 
but the homeowner will pay a return to 
the public upon sale.

Tax Abatement and Exemption Programs  

Property taxes are calculated 
based on the assessed value of  the 
property and are commonly described 
as ad valorem taxes.  Affordable housing 
developments are often constructed 
on land with low valuation.  Low value 
appraisals are essential for ensuring low or 
affordable sales prices.  Pre-development 
residents generally pay lower taxes 
than do residents who move in post-
development, when property values for 
the area have risen.  Affordable housing 
developments tend to address blighted 
conditions, upgrade the community, 
and generally increase the value of  new 
residences as well as existing ones.214  As 
more housing is developed and a more 

stable community is established, values 
continue to increase.  The double-edged 
sword of  development is that it could tax 
existing residents as well as newcomers 
out of  their homes.215  This is especially 
true of  development near downtown 
locations where land values may increase 
dramatically and quickly.216  

Effectively addressing the 
property tax problem is challenging.  
One option is for the owner to sell at 
higher value, enjoying the windfall of  
equity build up in the land since it was 
purchased.  This is not necessarily averse 
to the public interest of  building wealth in 
historically impoverished communities.217

However, the drawback to electing the 
windfall option is the potential reduction 
in economic and racial diversity in the 
community and the displacement and 
replacement of  longtime community 
residents.  This is commonly referred 
to as gentrification—the replacement 
of  lower income residents with higher 
income residents through increased 
property taxes and sale prices.

A second option tempers the 
first option’s market-driven approach.  
A municipality or developer can impose 
restrictive affordability covenants that 
run with land purchased under the 
affordable housing program.  Presuming 
that the program is designed to increase 
affordable housing stock and expand 
homeownership opportunities to 
historical renters, the covenant would 
be designed to retain affordability for an 
express term and could be written in a 
way to permit the homeowner to recover 
a share of  the equity that would be less 
than the windfall of  option one.  Under 
this second option, the homeowner may 
sell the property at a price higher than 
was paid based on the higher valuation 
but may keep only a percentage of  the 
profit based on the length of  time he 
or she owned the property.  This meets 
two goals: increasing homeowner wealth 
and retaining an affordable housing fund 
even if  the specific housing stock is no 
longer affordable.

A third option is tax abatement.  
Commonly used by municipalities to 
attract business enterprises, it could 
also be used to encourage economically 
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diverse communities and reduce the 
displacement of  residents who have 
no viable relocation alternatives.  Tax 
abatement and tax exemption programs 
are legislatively-established measures for 
shifting the burden of  property taxes away 
from a target taxpayer population.218  The 
general purpose of  the tax exemption 
is to encourage publicly desired 
objectives.219  A cost-benefit analysis 
should be done to determine which 
groups will be impacted positively, which 
groups will be affected negatively, and 
whether a complete or partial exemption 
is or should be available.220  Tax 
abatements are also financing tools that 
may be used to revitalize economically-
depressed areas.221  Abatements 
commonly forgive all or a portion of  
property taxes for a specified period of  
time.  Tax abatements are often used to 
attract business communities with the 
goal of  creating jobs and encouraging 
community vitality.222  It is unclear how 
beneficial such business abatements have 
actually been in the past, but as part of  a 
comprehensive redevelopment program, 
they could increase the level and speed 
of  a community’s revitalization.223

Tax Credits

Tax credit programs provide 
incentives for tax-burdened entities 
to participate in low-income housing 
programs.  The Tax Reform Act of  1986 
established the low income housing tax 
credit and was designed to increase the 
number of  affordable housing rental 
units in the United States.224  It is often 
criticized,225 but there is also a growing 
movement to expand the program to 
include low-income homeownership 
tax credits.226  Among the proposals is a 
low-income second mortgage tax credit 
that would encourage homeownership 
by lowering down payment and closing 
costs and by reducing housing costs in 
general.227

Tax Increment Financing (TIF)

 Tax increment financing (TIF) is 
a mechanism by which local government 
provides homeownership opportunities. 

TIF allows local governments to finance 
improvements, in infrastructure for 
example, in an effort to attract business 
redevelopment in a target area.228  TIF 
relies on property value increases 
and property tax revenue to pay for 
community revitalization that could 
include redeveloping or rehabilitating 
deteriorated areas of  a city, facilitating 
the construction of  low-to-moderate 
income housing, promoting economic 
development, and providing employment 
opportunities.229

Addressing Creditworthiness

Some potential buyers who 
have adequate income to pay the house 
note and costs are still not creditworthy 
under traditional lending criteria.230

Though helpful, programs designed 
to clean buyers’ credit histories are not 
designed to monitor buyers’ future 
credit habits.  A three-part program that 
allows the purchaser to buy the home 
during the pending credit “cleanup” will 
likely yield better results.  Under this 
option, the buyer would qualify for the 
program based on income and evidence 
of  financial stability.  Those with less 
than stellar credit ratings will have to 
participate in a credit counseling and 
cleaning program during the first year 
of  homeownership as a condition of  the 
mortgage subsidy or other assistance.  
Finally, the buyer will agree to a wage 
garnishment plan that hedges against the 
risk posed by the buyer’s limited credit 
worthiness.

It may also be possible to divert 
attention from the traditional house to 
a less expensive form of  housing like 
the modular housing that was popular 
in places like Levittown during the post 
war era.231  Other forms of  construction 
could also be made available, as well as 
smaller cottages and bungalows that 
support lower construction and sales 
prices.

Standard financing programs 
need to address the cost of  constructing 
homes and its effect on affordability.232

In markets where housing prices fall 
below the average, demand tends to be 
very high.233 These markets consist of  

the working poor who do not qualify for 
public housing but do not make enough 
money to purchase a home.  While 
no person should be pressured into 
homeownership, the opportunity could 
be made available for those Americans 
who desire to be homeowners.  Often, 
construction costs limit the accessibility 
of  this market in several ways.  Contractors 
who build in the affordable market 
already realize limited profit margins 
that discourage entrepreneurial interest.  
They are not equipped to reduce the 
sales prices of  homes to meet the needs 
of  this forgotten market.234  The working 
poor generally do pay for housing and its 
amenities in the form of  rent and utility 
payments, but they often do not qualify 
for homeownership opportunities at 
rates comparable to rent.  

Foreclosure

Access to credit does not always 
portend success as a homeowner.  Some 
will lose their home to foreclosure.  
There are three sources of  risk that 
commonly lead to mortgage payment 
terminations:235 interest-rate related 
refinancing, default, and moving.236  For 
various reasons, higher risk loans are 
more likely to be affected by mortgage 
payment factors.  Market conditions 
may reduce the homebuyer’s ability 
to maintain mortgage payments.  For 
example, a slow market may affect 
the owner’s ability to resell the home 
and move unless the seller is willing to 
accept a loss.  Clearly, selling at a loss 
undermines the home purchase as a tool 
for building wealth.237  On the other 
hand, high risk homeowners in a fast 
market are commonly impacted by the 
rising costs, including increased property 
taxes, associated with the house, but 
such costs can be offset by the sale of  
the property at its enhanced value.  Here, 
the homebuyer is forced from her home 
as a “victim” of  a gentrified community.  
While such displacement does not 
necessarily mean financial detriment to 
the homeowner, it could significantly 
affect the maintenance and availability 
of  affordable housing.238  Foreclosure 
then looms as a potential threat to the 
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affordable homebuyer.  

Addressing the Roots of  Barriers to 
Homeownership Comprehensively

Capital and access to capital 
significantly impact a family’s ability 
to purchase a home.  As short term 
remedies, down payment assistance, 
mortgage buy downs, and other subsidies 
are very helpful but should be employed 
as part of  a long-term plan.  Education 
is internationally recognized as the single 
most powerful tool against poverty,239

yet illiteracy in America is believed to be 
at least 20 %.240  Since the United States 
provides access to public education, it 
seems infeasible that so many Americans 
are uneducated or undereducated.242

Studies show that when poor people are 
relocated from depressed communities 
to more mainstream communities, they 
tend to develop and maintain a new 
culture supportive of  upward mobility 
and education.243  Thus, concentrated 
communities of  poor people limit 
homeownership, and any potential 
solution should address racial, cultural, 
and economic diversity as part of  its 
design.

Conclusion

There is substantial 
reason to maintain a strong policy 
of  homeownership in America.  
Homeownership is the primary means 
of  developing wealth for most American 
families.  When whole groups of  people, 
defined often by their race, are denied 
access to this source of  wealth, it sustains 
an economic division that retards 
national growth and development.  As 
the American population is increasingly 
dominated by this group of  have-nots, 
the impact of  poverty on the United 
States and world economy is clear.

For over six decades, the United 
States has promoted a policy favoring 
safe, decent, and sanitary housing for its 
citizens.  For much of  that time, however, 
homeownership was reserved for 
Whites, while significant barriers existed 
for African Americans who wanted to 
own their own homes.  These barriers 

often closed the door to homeownership 
altogether for African Americans.  In 
other cases, the cost was so high as to 
have a deleterious impact on wealth, 
even for those African Americans who 
owned homes.  During the last decade, 
the policy has shifted to encourage 
homeownership, particularly for African 
Americans.  Regardless of  whether this 
shift occurred because the nation finally 
recognized that African Americans 
were being denied an important vehicle 
to prosperity, because of  a desire for 
racial equality, or because of  investor 
greed, the shift did produce an increase 
in African American homeownership.  
At any rate, recognition of  the goal of  
homeownership is meaningless without 
an assault on the remaining barriers to 
reaching that goal.  If  the goal is to be 
achieved, solutions must be aggressively 
pursued.  

The current world economic 
state has multiplied the challenges 
America faces.  Many of  the last 
decade’s financial practices have failed 
in catastrophic ways, and recovery is 
expected to be very slow.  Nevertheless, 
the role of  the mortgage market and 
of  the sub-prime loan in this calamity 
is infinitely small, so the American 
policy of  homeownership should not 
be reversed.  We should ensure that all 
Americans will share in the economic 
recovery and that the history of  disparity 
will be reversed.  An important part 
of  that recovery is the revival of  the 
housing market and the development 
of  strategies making housing more 
affordable.  Our efforts will be maximized 
if  we pursue a comprehensive program 
that meets short-term needs but also 
addresses long-term cures. T h e 
government must employ meaningful 
regulation to help identify the extent 
of  the continuing CDS liability.  Every 
buyer, holder, broker or seller of  a CDS 
should be given a limited period of  time 
to report its existence and its potential 
liability.  Companies or individuals 
who fail to self  report within the time 
period should be subjected to specified 
penalties.  The fledgling private lending 
marketplace should be supplemented 
with direct government mortgages, 

and the government should work with 
the private marketplace to ensure that 
lending practices are sound.  Mortgage 
lending programs should be developed 
that permit higher risk borrowers to 
buy non–traditional, and affordable, 
homes under more traditional financing 
structures.  Public and private policies 
must be in place to maintain reasonable 
and realistic property valuations.  
Programs that include features like 
wage garnishment or mortgage escrow 
agreements to help ensure loan repayment 
should be considered. The costs of  
affordable housing can be reduced in 
various ways, one of  which is through 
waivers of  income generating municipal 
and regulatory fees.  Also, historically 
un- and underserved communities can 
be targeted for capital improvements, 
particularly in infrastructure.  Lower 
cost building product alternatives, such 
as prefabricated or modular homes, can 
be used.  Land banks and/or land trusts 
can also reduce the cost of  housing.  The 
sources of  low-cost loans (investments), 
such as pension funds, should be 
identified.  Mixed-use and mixed-income 
residential developments should be 
encouraged, programs that provide down 
payment assistance should be continued, 
and predatory lending should be reduced 
while shoring up fair sub-prime products.  
Finally, homeownership illiteracy should 
be reduced via, for example, continued 
education components as part of  loan 
requirements or community-based 
campaigns to inform target populations 
of  the various programs available. In the 
long term, we must bridge the income 
gap between Asian Americans, Anglo 
Americans, African Americans, and 
Latinos, especially in those situations 
where the gap can only be explained 
by race.  We must reverse the trend of  
school drop outs and public education 
failure toward a trend of  achievement 
and productivity.  Finally, we must enact 
inclusive zoning laws and eliminate the 
myth of  the inherently substandard 
African American residential 
community.

The impact of  a wealthier 
nation will be felt by all Americans.  The 
fact that government policies denied 
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FUTILE ARGUMENTS:
LAWRENCE V. TEXAS AND THE SUPREME COURT BAR

By: Heron Greenesmith 1

I. Introduction

 I am a third year law student, 
gearing up to face a bleak legal job 
market, a bleaker economy, and almost 
two hundred thousand dollars in student 
debt.2  I entered law school from the 
Peace Corps with a clear goal: to be an 
advocate for gender and sexual minorities 
through public policy, legislative drafting, 
or appellate litigation.3  Now to make 
that dream come true.  Passion? Check.  
Knowledge? Check.  Partnership in a 
D.C. law firm specializing in appellate 
and Supreme Court litigation?  Not yet.  
 Last semester, my penultimate, 
I took a seminar on the Supreme Court 
taught by long time Supreme Court 
journalist Stephen Wermiel.  The course 
broadly covered several controversial 
aspects of  the Supreme Court, one of  
which was the rise of  the professional, 
specialized Supreme Court bar.  Our 
class discussions led me to wonder 
how appellate attorney Paul Smith, an 
appellate attorney at Jenner and Block, 
got the privilege of  arguing Lawrence v. 
Texas4 in the Supreme Court instead of  
the lawyers at Lambda Legal.  Mr. Smith 
seemed to be a very kind, passionate 
individual when he visited our class, but 
Mitchell Katine, along with Lambda 
Legal lawyers Ruth Harlow and Suzanne 
Goldberg, had carried the case from 
trial.  I was sure that there was a story 
behind Mr. Smith getting to argue in the 
Supreme Court rather than Mr. Katine, 
Ms. Harlow, or Ms. Goldberg, and I 
wanted to hear it.  Would the theme of  
the story be the rise of  the Supreme 
Court bar: D.C.’s repeat players who have 
over ten arguments under each of  their 
belts and whose names Supreme Court 
buffs whisper in reverence?
 The elite Supreme Court 
bar rises as another hurdle, another 
inequity standing between me (and by 
proxy all passionate advocates) and 
the chance to argue a case before the 
Supreme Court.  As a future public 

interest lawyer, it is hard to describe my 
feelings: a mixture of  jealousy, respect, 
frustration, resignation.  As an advocate 
for a particular community, I know that I 
do not want to work in general appellate 
litigation, waiting around for the case of  
my dreams to come to me.  I am also 
aware that dozens of  years often pass 
before appellate litigators and successful 
advocates are offered the chance to argue 
in the Supreme Court.  I hope to spend 
those years of  my life as Ruth Harlow and 
Suzanne Goldberg from Lambda Legal 
spent theirs, working on a cause about 
which they were passionate, creating 
legal strategies, building reputations, 
writing, researching, arguing, being cool.  
But if  after all that, Paul Smith was given 
the opportunity to argue Lawrence v. 
Texas in the Supreme Court instead of  
Ruth Harlow, what chance have I?  This 
paper explores the impact that the elite 
Supreme Court bar may have on the 
chance that non-specialized lawyers will 
be given the opportunity to advocate for 
their clients and causes in the Supreme 
Court.  

II. The Supreme Court Bar

 The current consensus in the 
literature and among Supreme Court 
litigators themselves is that hiring 
specialized appellate counsel is generally 
a good thing.  Michelle Lore wrote an 
excellent article for The Minnesota Lawyer
in 2007, detailing all the reasons a trial 
lawyer should hand off  an appeal to 
an appellate specialist.5  Among other 
advantages, she points out the specialized 
skill set, familiarity with appellate judges, 
and the objectivity that new appellate 
counsel can bring to a case.6  She also 
notes the prestige that attaches to 
specialized counsel, recognizing that 
clients view appellate work as “a distinct 
service.”7

 These clients may be correct in 
their view.  According to Kevin McGuire 
and Joseph Swanson, specialized 

appellate counsel achieve much higher 
rates of  being granted certiorari (also 
known as “cert,” or review on appeal) 
in the Supreme Court and possibly 
reach higher rates of  winning cases.  In 
his article, Repeat Players, Mr. McGuire 
examined the lawyers in all Supreme 
Court cases between 1977 to 1982 to 
determine that “lawyers who litigate 
in the high court more frequently than 
their opponents will prevail substantially 
more often.”8  Kevin McGuire proposes 
that the more an attorney appears before 
the Court, the higher the likelihood of  
his9 success.10    Joseph Swanson takes 
a micro look at the certiorari process by 
examining three particular members of  
the Supreme Court bar in three particular 
cases, but arrives at a conclusion 
similar to Mr. McGuire’s: “One can 
only conclude that hiring experienced 
Supreme Court counsel to petition the 
Justices for review may improve one’s 
chances considerably.”11   
 One consequence of  the rise 
of  the elite Supreme Court bar is that 
judges may expect something different, 
if  not better, of  the parties appearing 
before them than they have in the 
past.  According to Jennifer S. Carroll, 
appellate judges expect a different level 
of  legal argumentation than trial judges.12

The “emotional pleas” considered the 
norm at the trial level, she says, would be 
“inappropriate at the appellate level.”13

In fact, she argues that “[a]pellate practice 
has evolved into a specialized area of  the 
law, and justifiably so.  The fundamentals 
of  appellate advocacy—writing a simple 
persuasive brief, making an effective oral 
argument, and having a command of  the 
appellate procedure—necessarily reflect 
effort, skill, and at the highest level, 
art.”14

 Even the Supreme Court agrees.  
The American Bar Association Journal
interviewed15 Justice Antonin Scalia 
and Bryan A. Garner about their co-
authored book Making Your Case: The Art 
of  Persuading Judges.16  The book instructs 
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appellate lawyers of  at all levels on how 
best to write briefs, argue cases, and, 
ultimately, convince judges.  When the 
Journal asked Justice Scalia his thoughts 
on the rise of  the Supreme Court bar, 
the Justice said: 

I think that there are a 
significantly larger number 
of  lawyers who appear 
at least once a term and 
sometimes several times a 
term than when I first came 
on the court . . . . I think I 
can say that those who do it 
with great frequency and are 
paid a lot of  money to do 
it because they are good at 
it are obviously going to be 
better—other things being 
equal—than a novice.17

 A litigator approaching her first 
argument in the Supreme Court may 
rightfully worry that this presumed level 
of  competence creates an ethical duty 
to hire specialized appellate counsel.  
Christine Macey compares the benefits 
of  increased chances of  being granted 
certiorari, more effective oral arguments, 
and the affordability of  appellate 
specialists to the “novice lawyer’s” 
obligations to educate her client and 
provide competent representation.18

Ms. Macey concludes that “although 
statistics show that experience matters 
at the High Court,” inexperienced 
attorneys may fulfill their ethical duties by 
comprehensively educating their clients 
and preparing adequately for trial.19

Moot courts, Supreme Court clinics, 
brief  writing assistance, and online and 
print resources (including those co-
authored by Justices themselves) are 
all resources attorneys may use to help 
them prepare.20  

Ms. Macey also discusses reasons 
that attorneys may prefer to not pass on 
their cases to appellate attorneys.

“A lawyer may want to keep [a] 
case for legitimate reasons, such as 
client trust or superior knowledge 
of  the facts. Alternatively, a 
lawyer may wish to keep [a] case 
for self-interested reasons.  A 
Supreme Court argument is a 
once-in-a-lifetime opportunity 

for most attorneys.  It could 
lead to television or newspaper 
coverage, as well as future 
business.  Supreme Court 
advocacy is associated with 
prestige. . . . Legal fees may also 
motivate to keep the case to 
herself.”21 

Some of  these reasons may also be related 
to a lawyer’s connection with and passion 
for the particular cause implicated in the 
case.  The lawyers involved in Lawrence 
v. Texas exemplify the way in which the 
rise of  the Supreme Court bar can affect 
who argues which cases.  To explore 
the rise of  the Supreme Court bar, and 
specifically the role of  Lawrence v. Texas
and impact litigation, in the lesbian, 
gay, bisexual, and transgender (LGBT) 
movement, I interviewed Paul Smith and 
Mitchell Katine and corresponded briefly 
with Suzanne Goldberg over email.  

III. Interview with Mitchell Katine 

 Mitchell Katine is a founding 
partner at Katine and Nechman, LLP., 
a general practice firm in Houston, 
Texas that advertises its connection to 
the LGBT community.  The main goal 
of  my interview was to pinpoint Mr. 
Katine’s role in Lawrence and his feelings 
about his role and the oral arguments.22  
 Mr. Katine provided some 
context by describing the time preceding 
the case and how he and Lambda Legal 
got involved.  He graduated from law 
school in 1985, a year before the Supreme 
Court’s decision in Bowers v. Hardwick,23

upholding the constitutionality of  the 
Georgia law that criminalized homosexual 
sodomy.  When Mr. Katine started 
practicing law in Houston, he was one of  
few openly gay lawyers in a state hostile 
to the gay community.  When LGBT 
people called him with problems related 
to their sexual orientation, there was not 
much he could legally do since Texas 
had a statute criminalizing sodomy.  Mr. 
Katine instead focused his practice on 
fighting HIV/AIDS, particularly since 
the Americans with Disabilities Act was 
being refined to prevent discrimination 
on the basis of  HIV status.  Mr. Katine 

developed his reputation as an activist 
through his work with HIV/AIDS, and it 
is through this work that he met Suzanne 
Goldberg of  Lambda Legal. 
 Soon after John Lawrence and 
Tyrone Garner were arrested, their case 
was “leaked” to gay and lesbian activists 
who knew Mr. Katine through his 
work with the HIV/AIDS community.  
Mr. Katine agreed to help with the 
initial criminal hearings.  At the time, 
he specialized in employment law, real 
estate, and HIV discrimination but had 
never handled a criminal or constitutional 
law case.  Still, he realized that this was a 
crucial case and that he did not have the 
knowledge or experience to handle it.  He 
contacted Suzanne Goldberg at Lambda 
Legal for assistance and asked about the 
possibility of  Lambda’s involvement.  
Fortuitously enough, Lambda was 
meeting that day to talk about new cases, 
so Ms. Goldberg asked him to fax her 
the papers.
 Ms. Goldberg agreed to help.  
She first explained how the relationship 
between Lambda and Mr. Katine would 
function: because none of  Lambda’s 
constitutional lawyers were licensed in 
Texas, Mr. Katine would play the crucial 
role of  local counsel.  At a fundamental 
level, Mr. Katine was lead counsel and 
Lambda constituted co-counsel.  Mr. 
Katine handled the local lawyers, the 
media, and the defendants, Lawrence and 
Garner.  When the case landed on front 
pages around the country, many lawyers 
wanted to be involved.  Lambda, Mr. 
Katine, and these other lawyers worked 
together.  Lambda would call Mr. Katine 
with local procedural questions, he would 
call one of  these lawyers who knew 
criminal law or local procedure to ask 
them the question, and then Mr. Katine 
would forward the answer to Lambda so 
that it could properly draft the response 
or brief  and proceed with the case. 
 Mr. Katine often found himself  
in awe of  the brilliant lawyers at Lambda, 
and, even though he always considered 
Lawrence his case, Mr Katine says he has 
never thought that he could or should 
have handled that case by himself.  He 
was not qualified to, but he appreciated 
Lambda’s inclusion of  him throughout 
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the case.  Mr. Katine understood that his 
role was local while Lambda’s role was 
more national, and he believes that he 
never behaved in a way that showed he 
felt threatened or wanted to challenge 
Lambda’s leadership, even though 
Lambda pretty much took over the case 
immediately.24  
 I asked Mr. Katine about Paul 
Smith.  Mr. Katine’s first thought was 
that Mr. Smith was a gracious, kind 
person, and he knows that Mr. Smith 
appreciated him.25  Lambda made the 
decision to have Mr. Smith argue the 
case because of  his experience—he 
knew the Court, and the Court knew 
that he was an openly gay lawyer—but 
Mr. Katine hopes that people who 
are in more influential positions can 
emulate Mr. Smith’s appreciation of  
the people on the ground.  Mr. Smith 
could have said “this is my case to get 
to the Supreme Court” and could have 
mishandled it, but he did not do that.  
Mr. Katine hopes that lawyers will keep 
their feet on the ground and recognize 
that their reputation depends upon their 
relationships with other lawyers who 
do not have the opportunity to argue 
the cases on which they work.  Mitchell 
Katine, Paul Smith, and Lambda Legal 
continue to help each other when they 
can, and those ties benefit everyone.  

IV. Interview with Paul Smith

 I asked for Paul Smith’s opinion, 
as a repeat player, on being asked to 
argue Lawrence after so many lawyers had 
worked so hard to bring the case to the 
Supreme Court.26  Mr. Smith emphasized 
that Jenner and Block did not take over 
this case.  First, Lambda made the 
decision to take on specialized counsel 
when Lawrence reached the Supreme 
Court.  Mr. Smith acknowledged that 
Lambda’s decision was probably partly 
based on the elite Supreme Court bar’s 
25-year effort to emphasize the need for 
specialized counsel and partly based on 
the significance of  this case.  Lambda 
was worried about it even being safe to 
bring Lawrence to the Court in the first 
place since the Court did (and does) 
not have a record of  being pro-LGBT 

rights. Lambda chose Jenner because of  
its connections and because of  the large 
number of  LGBT lawyers working at the 
firm.  Mr. Smith was not the sole reason 
that Jenner was retained as counsel.  
 A second example Mr. Smith 
used to demonstrate that Jenner and 
Block did not take over the case was that 
Ruth Harlow wrote half  of  the brief  
and helped enormously in getting amici 
to sign on.  Going into oral arguments, 
it was actually still assumed that Ms. 
Harlow would speak to the Court.  
When the Supreme Court granted 
cert, the question of  who would argue 
finally arose, and Ms. Harlow decided 
not to make her rookie Supreme Court 
argument in this case.  She had to talk 
Lambda into agreeing with her.  The 
compromise was that she and Lambda 
would get as much billing in the case as 
Jenner and Block—Ms. Harlow would 
stand with Mr. Smith in all conferences 
and give as many quotes as he would.  
She does not have any regrets about 
this decision, and Mr. Smith has tried to 
repay Lambda for allowing him to do the 
arguments by securing recognition for 
Lambda’s efforts and serving as co-chair 
on its board of  directors.  
 I asked Mr. Smith about the 
accuracy of  Mr. Katine’s assumption 
that Lambda hired Mr. Smith because 
he is gay and because the Court knew 
at the time that he is gay.  Mr. Smith 
said that the Court was not then aware 
of  his sexual orientation.  It was more 
important that the LGBT community 
knew he was gay and wanted someone 
from the community to do the arguments.  
In contrast, during the arguments in 
Bowers v. Hardwick, Laurence Tribe 
made a slightly distasteful comment 
about the “embarrassing details” of  
homosexuality.27   The statement may 
have been a deliberate acknowledgement 
of  the Justices’ discomfort with 
homosexuality, but it did not sit well 
with those in the LGBT community for 
whom he was advocating.  Lambda was 
aware that the LGBT community would 
not want a repeat of  that situation.  As a 
gay man, Mr. Smith felt the direct import 
of  the case, but he also says that he 
would feel the same even if  he were not 

gay.
 Mr. Smith believes that the rise 
of  the elite Supreme Court bar has largely 
helped more than hindered advocacy 
groups.  The quality of  oral arguments 
has improved substantially since he was a 
clerk at the Court in 1980, partly because 
of  the rise of  this specialized bar, but 
also because of  mooting sessions, better 
preparation, and the Supreme Court 
Clinic at Georgetown University, for 
example.  Mr. Smith thinks that specialists 
are necessary, and are especially valuable 
because they are able to put a case in the 
context of  the Court’s jurisprudence.  
 Still, Mr. Smith thinks that Ms. 
Harlow could have won the argument 
as well.  Mr. Smith and Lambda felt 
they won the case as soon as the Court 
granted cert, and he could not think of  
any particular element of  his argument 
that won it for him.  It was less about 
convincing the Court and more about a 
presence.  There was a “sense of  history 
in the room.”  
 Mr. Smith also notes that there 
was a deliberate effort to keep Mr. 
Katine involved, and Mr. Katine did 
receive a lot of  credit in Houston for 
the case.  There are always lawyers who 
litigate cases before appellate lawyers 
argue them.  Attorneys at all stages of  
the litigation have to get used to it. There 
is a certain awkwardness that comes 
from adding lawyers to cases at the last 
minute, but new and old attorneys must 
be integrated. 

V. Suzanne Goldberg and 
Ruth Harlow

I asked for Ms. Goldberg’s 
view of  Mr. Katine’s role in the 
litigation, as well as her own feelings 
about the Supreme Court arguments.28  
Ms. Goldberg agreed with Mr. Katine 
that his role relative to Lambda’s was 
very delineated.  Mr. Katine was local 
liaison, and Lambda contributed the 
constitutional and LGBT law expertise.  
Ms. Goldberg found it “terrific to have 
Mitchell as a colleague on the case as he 
provided important insight into the local 
environment as well as many colleagues 
through his law firm who had criminal 



THE MODERN AMERICAN50

law and related expertise that was very 
useful for the litigation.”  Ms. Goldberg 
does not regret leaving Lambda in the 
midst of  Lawrence.  Indeed, she is “very, 
very happy with the ultimate outcome.”  
Regarding her feelings about the decision 
to let Paul Smith give the oral arguments, 
as opposed to Ruth Harlow or herself, 
she recognizes that “[t]he decision was 
made by Lambda’s lawyers . . . on the 
view that Paul Smith would be the ideal 
advocate for the issues raised by the case, 
and he did a terrific job!”

VI.  Analysis

 The interviews reveal a 
contradiction.  Mr. Smith, Mr. Katine, 
and Ms. Goldberg all agree that Lambda’s 
decision to hire Jenner and Block, and 
Paul Smith in particular, was strategic.  
At the same time, Mr. Smith concedes 
that the case appeared to be won when 
the Court granted cert and that Ms. 
Harlow could probably have argued the 
case without fear of  losing.  Ms. Harlow 
may have had many reasons for choosing 
not to argue Lawrence, but what are the 
longer-term impacts of  having Mr. Smith 
argue the case?  Several implications 
come to mind. 
 First, a favorable Supreme Court 
ruling in such a high-profile case as 
Lawrence solidifies Paul Smith’s excellent 
reputation as a member of  the Supreme 
Court bar and lifts Jenner and Block’s 
reputation as a whole.  Second, Lawrence
only serves to further convince novice 
lawyers, advocacy groups, and clients that 
it might be risky to enter the Supreme 
Court without specialized counsel.  As 
Mr. Smith said, “There had been a 25-
year conscious effort made on the part 
of  the ‘Supreme Court bar’ to convince 
people that they needed special counsel.  
Lambda’s decision was particularly 
natural because of  the importance of  
this case.”    
 Finally, Lawrence, and other cases 
like it, may scare novice lawyers29 from 
ever arguing in the Supreme Court at all, 
especially if  they do not work at firms 
that specialize in Supreme Court practice.  
“Refusing to allow first-time advocates 
to argue before the Court,” warns Ms. 

Macey, “would be counterproductive in 
the long run; even the most experienced 
Supreme Court advocates had a first 
Supreme Court case.”30

 So, is the rise of  the Supreme 
Court bar good or bad for appellate 
advocates?  Does it help win cases or does 
the hype exceed the value and prevent 
the truly passionate from arguing cases?  
Is the Supreme Court itself  cultivating 
the growth of  the specialized bar to the 
detriment of  the advocate?  
 Ruth Harlow is not Kevin 
McGuire’s “typical Supreme Court 
lawyer.”  Paul Smith, perhaps aside from 
his sexuality, is.  Mr. Smith’s qualifications 
to argue Lawrence arise from his appellate 
work at Jenner and Block.  Ms. Harlow’s 
qualifications arise from being the 
legal director of  an organization with 
incredibly extensive appellate work on 
the exact issue that was argued in the 
Court.  So was Paul Smith’s comparatively 
narrow skill-set worth the decision to 
have him argue the case?  If  so, how do 
advocates like Ms. Harlow ever reach 
the Supreme Court?  Litigation strategy 
certainly must take into consideration 
the abilities and experience of  the 
attorneys involved, but it must also take 
into consideration the needs and desires 
of  the interest group.  The Lawrence
team made considerable sacrifices to 
ensure that the LGBT movement was 
best served by the outcome of  the case, 
and their decisions were informed by 
the presence and importance of  the elite 
Supreme Court bar.  
 One may extend the analogy 
in Lawrence by arguing that Supreme 
Court specialists should control impact 
litigation from the trial level upward.  
Although most appellate lawyers are 
not also trial lawyers, a few exceptions 
exist.  Indeed, two such lawyers recently 
brought an action in a Federal District 
Court, challenging California’s ban on 
same-sex marriage.  

VII. Looking forward to 
Perry v. Schwarzenegger31

The litigation strategy of  the 
LGBT movement recently came under 
close scrutiny when veteran appellate 

lawyers David Boies and Ted Olson 
decided to initiate a federal suit against 
California’s ban on same-sex marriage in 
Perry v. Schwarzenegger.  
 Litigation strategy involves 
calculation and compromise.  Mr. Katine, 
Ms. Goldberg, Ms. Harlow, and Lambda 
Legal all made sacrifices by deciding to 
ask Mr. Smith to argue Lawrence v. Texas
to the Supreme Court.  Mr. Boies and 
Mr. Olson, by bringing the case at the 
trial level, are effectively preempting 
those difficult decisions.  Because they 
are accomplished appellate lawyers 
who have argued multiple cases in the 
Supreme Court, they have the luxury of  
being able to follow the case through 
every step of  the appeals process.  But 
many prominent LGBT groups fear that 
Mr. Boies and Mr. Olson do not value 
the needs and desires of  the LGBT 
community as much as the Lawrence team 
took such pains to.  When Mr. Boies and 
Mr. Olson first filed the challenge to 
“Proposition 8,” these groups protested 
the move, worrying that a potential loss 
in the Supreme Court would prove more 
detrimental to LGBT rights than no 
ruling at all.  

[N]ot everyone is thrilled with 
the decision of  Boies and Olson 
to pretty much go it alone right 
now on a federal suit -- and 
that includes the ACLU, the 
National Center for Lesbian 
Rights and Lambda Legal. The 
Boies-Olson team has been 
jostling with attorneys of  these 
and other groups that have 
been pursuing LGBT rights 
litigation for many years, on a 
piecemeal basis in the states. 
They wonder how committed 
the two are to the victory and 
note that Boies and Olson 
have next to nothing to lose -
- except some bragging rights -
- if  they fail. Gays and lesbians, 
however, have everything to 
lose if  the Supreme Court rules 
against marriage equality.32

After their initial reluctance, the American 
Civil Liberties Union, the National 
Center for Lesbian Rights, and Lambda 
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[N]ot everyone is thrilled with 
the decision of  Boies and Olson 
to pretty much go it alone right 
now on a federal suit -- and 
that includes the ACLU, the 
National Center for Lesbian 
Rights and Lambda Legal. The 
Boies-Olson team has been 
jostling with attorneys of  these 
and other groups that have 
been pursuing LGBT rights 
litigation for many years, on a 
piecemeal basis in the states. 
They wonder how committed 
the two are to the victory and 
note that Boies and Olson 
have next to nothing to lose -
- except some bragging rights -
- if  they fail. Gays and lesbians, 
however, have everything to 
lose if  the Supreme Court rules 
against marriage equality.32

Legal all filed to intervene in the case. Mr. 
Boies and Mr. Olson refused to let them 
intervene, and the judge agreed.  Chad 
Griffin, the president of  the American 
Foundation for Equal Rights (“AFER”),33 
wrote a letter to the groups detailing 
the decision to prevent them from 
intervening: “You have unrelentingly 
and unequivocally acted to undermine 
this case even before it was filed. In light 
of  this, it is inconceivable that you would 
zealously and effectively litigate this case 
if  you were successful in intervening. 
Therefore, we will vigorously oppose 
any motion to intervene.”34  This overt 
decision to shut-out the participation of  
the major LGBT groups was a strong 
statement that AFER believes that it can 
win the case through the strength of  its 
lawyers and legal argument, not through 
the strength of  coalition or movement 
building.  
 Perhaps AFER’s decision 
was based purely on Mr. Olson’s and 
Mr. Boies’ success as members of  the 
Supreme Court bar.  Or perhaps it 
was an informed, accurate decision, 
calculated to bring the lawyers’ skills 
and influence to a case likely to face 
both liberal and conservative judges.  
But no matter what the outcome of  
the case, AFER’s independent work 
may undermine the litigation strategies 
that the LGBT groups have spent so 
much time cultivating.   By reinforcing 
the importance of  the Supreme Court 
bar in impact litigation, Perry could 
unnecessarily deter inexperienced 
lawyers, such as Ruth Harlow, from 
risking their inaugural arguments on a 
case of  such importance. 
 Perhaps it is not a surprise that 
Mr. Boies and Mr. Olson embody Kevin 
McGuire’s “typical Supreme Court 
lawyer.”  As this type of  lawyer continues 
to be successful in the Supreme Court 
in a wide variety of  cases, clients will 
continue to turn towards the specialized 
bar.  What does that say to an ever 
diversifying pool of  upcoming lawyers?  
What does it say to the lawyers who are 
not that “typical” lawyer?  Is it a signal to 
give up hope of  arguing in front of  our 
nation’s highest court?  What does it say 
to advocacy groups?  Is it a sign that the 

groups need lawyers like Mr. Boies, Mr. 
Olson, and Mr. Smith in order to win? 
Or is it a signal that the system needs to 
change?

VIII. Conclusion

 Creating a successful strategy for 
impact litigation requires considerable 
sacrifice and selfless assessment of  all 
factors.  As the relative importance 
of  the Supreme Court bar grows, 
advocacy groups will continue to rely 
on outside counsel to argue in front of  
the Supreme Court.  Lawrence v. Texas
and Perry v. Schwarzenegger represent two 
manifestations of  this reliance.   In 
Lawrence, Lambda made the difficult 
decision to ask Paul Smith, someone 
invested in the LGBT community as well 
as experienced in the Court, to make the 
arguments.   In Perry, the elite lawyers 
have had control of  the case from 
the beginning.   In our conversation, 
Mr. Katine expressed his hope “that 
through [the] interview, people who are 
in the more influential positions can 
emulate Paul Smith by appreciating the 
people on the ground.”  In Lawrence, 
this appreciation was shown through 
including Mr. Katine in all levels of  the 
litigation and in the decisions to give 
Lambda equal booking with Mr. Smith 
at the Supreme Court level.  By bringing 
a case themselves and by preventing the 
advocacy groups from signing on, the 
lawyers at the American Foundation for 
Equal Rights are precluding collaboration 
and appreciation.  
 The outcome Perry and its 
subsequent impact on LGBT advocacy 
groups remain to be seen.  I sincerely 
hope that Perry v. Schwarzenegger does not 
herald an era in which elite lawyers gain 
control of  advocacy groups’ litigation 
strategies.  As always in impact litigation, 
a balance must be struck between the 
individual clients’ needs, the needs of  the 
movement, the needs of  the advocacy 
organizations, and the needs of  the 
lawyers.  I hope that the balance is found 
and maintained.  
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BOOK REVIEW & ESSAY:
LET’S GET FREE

By: Camille Jones 1

INTRODUCTION

Paul Butler’s recent book, Let’s Get Free: A Hip-Hop 
Theory of  Justice,2 is a powerful exploration into the conditions 
surrounding today’s criminal justice system.  Butler, a law 
professor, former prosecutor, and black man who has 
personally encountered the criminal system, offers a unique 
perspective about American crime and punishment.  He has 
seen the good, the bad, and the ugly of  the criminal system, 
and he provides valuable insight into its flaws. Let’s Get Free
is inspired by the burgeoning hip hop political movement—a 
movement fed by hip hop music’s criminal justice critiques and 
reality-driven perspectives on the legal system as a whole. The 
book provides a refreshing narrative that critically explores 
America’s obsession with extreme punishments for its most 
disadvantaged people.   

A RUN-IN WITH INJUSTICE

Butler begins by explaining his personal encounter with 
the criminal system which resulted from an escalated dispute 
with a neighbor.  He found himself  an accused criminal after 
a volatile neighbor, who claimed to have legal ownership over 
his parking space, called the police during a heated argument.  
This experience demonstrates why Butler is the ideal person to 
de-construct the state of  the so-called criminal justice system 
because he has personally witnessed multiple sides of  the 
system. He has represented the State when attempting to prove 
a person’s guilt and he has also had his own freedom imperiled 
by the State. Combining Butler’s explanation of  how he carried 
himself  at trial as a black prosecutor with his description of  
how he felt in the police cruiser as another anonymous (alleged) 
black criminal, creates a fascinating tension and contributes to 
the nuanced tone that is carried throughout the book.

Let’s Get Free is essentially divided into two sections.  
The first part contains his interpretation of  some of  the major 
issues within the criminal justice system.  In the second part, 
he offers recommendations on how to fix these problems. 
Butler discusses several important issues, including mass 
incarceration, harsh criminalization of  drug offenders, juror 
and prosecutor ethics, controversies surrounding government 
informants or “snitches,” and finally the influence of  hip-hop 
on society’s impression of  convicts.  Butler then explores the 
ways in which the criminal system can become more productive 
and contribute to a safer country.  

One major issue Butler examines is the effect of  mass 
incarceration on society. America’s “lock em up” mentality 
has put 7.3 million Americans on probation, in jail, in prison, 
or on parole as of  2008.3 Incarceration is such a pervasive 
phenomenon that there is mass overcrowding in prisons, which 

leads to more traumatized, formerly incarcerated people once 
they are released.4 The “lock ‘em up” mentality thrusts people 
who commit non-violent crimes into prison, leaves them with 
fewer options once released, and thus increases the likelihood 
of  recidivism. This is just one of  Butler’s many examples of  
how the current system is counter-productive.

Another major issue Butler discusses is the impact of  
draconian drug laws on marginalized communities. He argues 
that non-violent drug penalties are disproportionate to the 
crimes committed and that they do not achieve the goals for 
which they were created.  This chapter, generally speaking, 
debunks myths about the criminalization of  certain drugs. 
Particularly, he argues for less harsh penalties for non-violent 
drug offenses involving personal drug use. Although this 
line of  argument is familiar to criminal justice advocates, its 
importance to a hip-hop theory of  justice is indispensible, and 
strikes at the heart of  the contradictions within our criminal 
system.  

The book’s final chapters examine certain groups’ 
influence on America’s justice outlook. Butler looks at a wide 
range of  actors from government informants, sometimes called 
“snitches,” to celebrities.  Butler discusses the impact of  these 
actors on trials, sentencing, and the overall opinion society 
forms of  people who serve time. Butler’s contribution, perhaps, 
is the hip-hop theory of  justice, which is a critical legal analysis 
of  how hip hop’s critiques of  the criminal justice system are 
instructive for society at-large.  Butler delves into how rappers 
have supported those currently in jail and challenged the view 
that those who have been to jail are “bad” people. This analysis 
explores how the justice system could change in the future 
based on an evolved perception of  criminals and how they 
should be treated by society once released to the outside.

The second part of  Let’s Get Free offers solutions to the 
book’s critiques. Butler discusses how alternative sentencing 
would help rehabilitate people within the criminal system and 
ultimately, create safer communities. He examines the use of  
monitoring technology for certain non-violent convicts to 
allow them to return to their homes and communities. Such a 
reform would reduce recidivism for certain crimes, especially 
non-violent drug crimes.  Most significantly, however, Butler 
proposes seven specific ways in which justice can better be 
served within the United States from cradle to crave: reducing 
the amount of  lead ingested by poor communities, paying 
students to complete high school, ending racial profiling, 
sending convicts to their communities rather than jail for certain 
crimes, imposing punishments that are more proportional to 
crimes (especially non-violent crimes), encouraging citizens’ 
involvement in local justice reform, and reducing the prison 
population by half  a million people. Butler contends that if  
these changes are made in the United States, they will ultimately 
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lead to a safer and more productive society.

CONSTITUTIONAL CIVIL DISOBEDIENCE 

Jury nullification, for which Butler is a long-time 
advocate, is one issue that warrants discussion in greater detail.  
Jury nullification provides citizens with the opportunity to tell 
a prosecutor and the federal government that they are opposed 
to  criminal statute with which the defendant is charged.  
Motivations vary from a person’s disapproval of  the particular 
law at issue to a disagreement with the punishment that will 
be handed down to the defendant.  Butler argues that jury 
nullification should be exercised in cases involving non-violent 
drug crimes because the punishment does not serve any of  
the parties involved.  While the State is successful at locking 
up more drug users, society does not benefit more people 
from going to jail.  Incapacitation does not prevent recidivism. 
However, if  the defendant were acquitted despite the evidence 
Butler suggests that it is likely that the experience of  being on 
trial would be enough to keep them from committing the same 
crime again.  In this way, jury nullifcation may be an effective 
recidivism deterrent. However, for jurors to exercise their right 
to jury nullification they must be aware of  it.

Many people view jury duty as a nuisance that forces 
them to be away from work, loved ones, or other things that 
they feel are more important. However, many of  these people 
do not realize the power that they possess when serving on a 
jury. Even though lawyers argue to the best of  their ability to 
prove a person’s guilt or non-guilt, in the end, the power lies in 
the hands of  the jury. Each juror must examine the evidence 
and instructions provided on one hand. On the other, each 
juror also reserves the constitutional right to decide acquit 
despite the evidence.  This is the essence of  jury nullification. 
Jury nullification is:

Jury nullification is rooted in the Sixth Amendment 
right for an accused person to be judged by a jury of  peers6  and 
has a long history in America.  It was supported by many of  
the Founding Fathers as falling within their democratic vision 
of  justice, though in recent times it has reached somewhat of  
an impasse.7 John Adams stated that “it is not only his (juror’s) 
right, but his duty . . . to find the verdict according to his own 
best understanding, judgment and conscience, though in direct 
opposition to the direction of  the court.”8  However, this right 
is not always communicated to citizens.  Although courts have 
ruled that jury nullification is allowed, judges do not have to 
tell juries about it.9

 General verdict standards support jury nullification, 
this is because jurors are not required to explain how a verdict 
was reached, and they can decide guilt based on any reason. 10

Jury nullification is strongly polarizing, with a small number who 
see both its pros and cons.11   Supporters view jury nullification 
as a safety valve—a way in which citizens may express their 
opinion about a law particularly if  they feel estranged from 
the law-making process.12  Critics see it as a means by which a 
jury takes on the role of  the judge and legislature.13  Although 
Butler promotes increased use of  jury nullification, his position 
best falls into this middle category. Those in this category 
see jury nullification as a practice that should be used only in 
extreme situations and recognize that it can create efficiency 
and justice problems within a fundamentally fair system if  
used too often.14 Butler, therefore, supports jury nullification 
in very limited circumstances.

Butler supports jury nullification in criminal cases that 
involve non-violent drug offenses because neither the State nor 
defendant benefit from mass incarceration. John Jay, the first 
Chief  Justice of  the Supreme Court, found great importance in 
the public’s right to judge laws. In Georgia v. Brailsford, he wrote, 
“juries have the right to take upon themselves to judge both 
the law as well as the facts.”15  If  society agrees with Butler’s 
opinion that non-violent drug crimes do not deserve jail time, 
then jury nullification would be in direct agreement with both 
John Adams and John Jay who are influential figures in the 
formation of  the American legal system. 

Jury nullification has met court opposition throughout 
history. A number of  rulings have upheld the jury’s right to 
nullify a decision. However, none of  these rulings obligate 
courts to instruct jurors about nullification.  In an 1895 
Supreme Court case, Sparf  v. United States, the Court held that 
judges are not required to inform jurors of  their de facto right 
of  juror nullification, although jurors’ inherent right to judge 
the law remains undisturbed.16 This standard was recently 
upheld in United States v. Moylan (1971)17 and United States v. 
Dougherty (1972).18  In Moylan, the Court clearly states its belief  
that a jury may acquit despite evidence proving guilt:

contrary to the evidence. This is a power that must 
exist as long as we adhere to the general verdict 
in criminal cases, for the courts cannot search the 
minds of  the jurors to find the basis upon which 
they judge. If  the jury feels that the law under 
which the defendant is accused, is unjust, or that 
exigent circumstances justified the actions of  the 
accused, or for any reason which appeals to their 
logic or passion, the jury has the power to acquit, 
and the courts must abide by that decision.19

a jury’s knowing and deliberate rejection of  
the evidence or refusal to apply the law either 
because the jury wants to send a message about 
some social issue that is larger than the case itself  
or because the result dictated by law to the jury’s 
sense of  justice, morality, or fairness.5

 Butler argues that citizens should exercise this 
constitutional right more often. The greatest obstacle to jury 
nullification is that the public is generally unaware of  it. In 
some situations, juries exercise this power without being aware 
that they have actually done so.  Popular television shows 
have given this issue visibility with story lines centered on an 
underdog who wins a case purely because the jury reached a 
decision outside the scope of  the legal definition of  the alleged 
crime. Though viewers cheer for the underdog, they remain 
unaware of  the power that they hold to do exactly what they 
are seeing—they have to right to choose not to convict despite 
the evidence if  they disagree with the law.

We recognize, as appellants urge, the undisputed 
power of  the jury to acquit, even if  its verdict 
is contrary to the law as given by the judge, and 
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contrary to the evidence. This is a power that must 
exist as long as we adhere to the general verdict 
in criminal cases, for the courts cannot search the 
minds of  the jurors to find the basis upon which 
they judge. If  the jury feels that the law under 
which the defendant is accused, is unjust, or that 
exigent circumstances justified the actions of  the 
accused, or for any reason which appeals to their 
logic or passion, the jury has the power to acquit, 
and the courts must abide by that decision.19

CONCLUSION

An educated citizenry is an integral part of  a successful 
democracy and legal system.  Defendants need to be aware of  
their rights. However, jurors must also be aware of  their right 
to determine the validity of  the law and the manner in which it 
is applied.  Jury nullification is one example of  how an educated 
citizenry may stand in opposition to the government and send 
a message to law-makers that the people do not support the 
current laws.  By accessing information about jury nullification, 
individuals put themselves in powerful positions. This is very 
important in minority communities because it delivers the 
message to law-makers that laws that are unfairly applied to 
certain racial or class groups will not be tolerated.  In a letter 
to Thomas Paine, Thomas Jefferson said, “I consider trial by 
jury as the only anchor ever yet imagined by man, by which a 
Government can be held to the principles of  its constitution.”22

Jury nullification is a perfect example of  how people can hold 
law-makers to the Constitution.

Let’s Get Free is a thought-provoking book that forces 
the reader to examine controversial, and sometimes little-
known issues in the criminal system. Jury nullification is only 
one issue that is examined in Butler’s book but it is among the 
more eye opening ones. Let’s Get Free should be read by any 
person involved in the criminal system. Regardless of  whether 
or not the reader agrees with Butler’s positions, Let’s Get Free
will force readers to critically examine the system’s current state.  
This book provides vital information for people as informed 
citizens, too. To hold the legislature accountable for protecting 
the Peoples’ constitutional rights, the People must know what 
their rights are in the first place.
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Endnotes

We recognize, as appellants urge, the undisputed 
power of  the jury to acquit, even if  its verdict 
is contrary to the law as given by the judge, and 

Today, jury nullification is also an issue that polarizes 
judges. Some judges have elected to explicitly instruct juries 
that they may convict if  the evidence supports that decision, 
not that they must convict.20  However, in other instances, 
judges have refused to include information that informs jurors 
about jury nullification.21  While the rhetoric seems minimal, it 
delivers a very different call to action for jurors. Judges should 
at least more clearly inform jurors about their constitutional 
right to nullify.
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The “Elite Factory” is a self-reflective political critique of  the legal profession’s inability to create genuine access to 
the greater public with legal needs. This critique argues that the insular school-to-practice pipeline reinforces elitist 
values that rationalize unequal access, and that these values are systemically embedded in legal education and existing 

delivery models.

The American Bar Association reports that the average amount borrowed for a private law school education increased 
from $83,181 in 2005 to $91,506 in 2008. Some of  the Modern American Executive Board members will spend up 
to $177,000 for a three-year Juris Doctor degree. This type of  debt proves debilitating to most students, and forces 

graduates to make tremendously hard personal choices about their professional lives.

Law is a $300 billion per year industry. Although 45 million Americans qualify for civil legal aid, there are only 4,000 
lawyers in this field. Among the population that qualifies for legal aid, half  will have a legal need each year, which goes 
largely unmet. An estimated 90% of  lawyers serve 10% of  the total population. This means that lawyers are available 
but because of  the profession’s service delivery structure, America’s most well-off  are saturated with legal access, 

while most of  us strain to afford an attorney if  we can do so at all.

Why? There are a number of  reasons, including wealth inequities that allow a small number of  people to finance legal 
education without monstrous debt, an education funnel effect which reserves admissions to America’s best educated, 
a homogenous legal community, perverse economic incentives based on a skewed delivery system, and systemic class 

and racial inequality that perpetuate self-important rationalizations about why the system is the way it is.

How do we transform the elite factory system? Is this professional model sustainable for a twenty-first century 
environment that demands transparency, accountability, fairness, and justice? Should we turn away from legal solutions 

altogether? 

As a follow-up to our successful spring 2010 symposium, TMA is seeking short essays (12 single-spaced pages or 
fewer) and legal commentary about the ways in which lawyers are creating access and dismantling barriers to access. 
We invite creative and non-traditional pieces from practitioners, scholars, and students who are critically thinking and 

addressing this issue.

TMA will accept papers on a rolling-basis with a September 15, 2010. Submissions should be single-spaced in 
Garamond font typeface with one-inch margins and endnote citations. 
Only e-mail submissions will be accepted at tma@wcl.american.edu.

    

“The Elite Factory”
Online Symposium Issue

Call for Papers
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CONFLATING HEALTH CARE REFORM WITH TORT REFORM
By: Steven M. Pavsner 1

The recent health care reform act encourages the States to develop 
alternatives to the traditional tort system for health claims to control health 
costs. Many alternatives have already been tried in the States, but none 
have succeeded, except in impairing access to the courts to redress medical 
negligence, particularly among disadvantaged groups. 

On March 23, 2010, President Obama signed the 
“Patient Protection and Affordable Care Act” into law.2  
Turning aside years of  effort to blame rising health care costs 
on “lawsuit abuse” and to impose federal restrictions on state-
law tort claims as the solution, the Act instead calls on the 
States to seek alternatives to the traditional tort system for 
health care claims. This commentary looks at alternatives the 
States already have tried. It finds that none these alternatives 
have achieved their stated objectives, and all of  them have had 
a disparate impact on the most vulnerable among us.  

Specifically, the Act encourages the States to “develop 
and test alternatives to the existing civil litigation system as 
a way of  improving patient safety, reducing medical errors, 
encouraging the efficient resolution of  disputes, increasing 
the availability of  prompt and fair resolution of  disputes, 
and improving access to liability insurance, while preserving an 
individual’s right to seek redress in court….”3  Toward that end, the 
Act authorizes the Secretary of  the Department of  Health and 
Human Services to award “demonstration grants” to States 
“for the development, implementation, and evaluation of  
alternatives to current tort litigation for resolving disputes over 
injuries allegedly caused by health care providers or health care 
organizations.”4  

The nexus between health care and tort reform is the 
alleged relationship between health care costs and a supposed 
increase in the incidence or size of  health claim verdicts.  The 
presumed mechanism for health care cost reduction (thus 
limiting medical negligence lawsuits) is the lowering medical 
liability damage payments. This would 
supposedly allow insurers to lower 
medical liability insurance premiums, 
which would reduce physicians’ costs of  
doing business, and allow them to reduce 
their service fees.  

Unfortunately overlooked is the 
fact that no convincing evidence exists 
to support the alleged relationship between health care costs 
and health care claims. Studies can be found to support the 
relationship, but the better-reasoned and methodologically 
superior studies are to the contrary.  In the “crisis” atmosphere 
created by tort reform proponents, it is easier to decry outsize 
verdicts than to review the studies. But anecdotal reports of  
outsize verdicts are irrelevant, in part because they are so rare 
and in part because they are rarely paid.  The traditional tort 
system has numerous safeguards against outlying verdicts, 

including remittitur, new trial, and appeal, which are commonly 
invoked to reduce outsize awards to appropriate levels.  It is 
therefore not surprising that numerous studies have shown 
that neither the incidence of  medical negligence suits, nor the 
size of  plaintiffs’ verdicts, has significantly increased during 
the “insurance crisis,” much less at the pace with which liability 
premiums have risen.  

Nor have premiums decreased in States that have 
adopted “tort reform,” as compared to States that have not.  
To the contrary, insurers in States with tort reform have raised 
rates higher and faster than insurers in States without tort 
reform. The simple reason is that factors other than medical 
negligence verdicts drive premiums. Numerous studies 
demonstrate that liability insurance premiums are driven by 
insurers’ returns on the premium dollars they invest in the 
market, not by losses on the premium dollars they pay in 
claims.  But it’s easier for insurers to blame “litigious plaintiffs” 
and “greedy lawyers” than their own portfolio managers.   And 
why not take the easy path?  If  some members of  the public 
believe that their doctors are being driven out of  business by 
“lawsuit abuse,” they will carry that bias into the jury room 
and return defendants’ verdicts.  If  some legislators rely on the 
misinformation and enact limits on medical negligence claims, 
the insurance industry wins again.  

More than half  the States have experimented with 
a wide variety of  alternatives to the traditional tort system, 
relying on the presumed relationship between health costs and 
health claims. Existing alternatives include changes to when 
claimants may sue, hoops they must jump through before they 
may sue, what they may recover when they sue, from whom 
they may recover if  they win their suit, and what they pay for 
the chance to sue.    

Restrictions on when health claims may be brought 
include shortening limitations in general, limiting the “discovery 

rule,” or requiring minors’ claims to 
be brought before they reach majority.  
Hurdles to filing in court include 
requiring prior notice to the defendant, 
submission of  the claim to mediation or 
arbitration before filing, or preparation 
of  certificates and reports from doctors 
willing to testify against their peers as a 

precondition to filing in court.  
Once in court, some States restrict the amount of  

forensic work expert witnesses may perform, but the most 
popular alternatives to traditional tort law are limits on the 
amount or type of  damages that the injured party can recover.  
These include a cap on all damages, or a cap on non-economic 
damages (sometimes indexed to inflation or time and sometimes 
not), a bar to punitive damages (usually by raising the standard 
of  proof  to “actual malice”), requiring that amounts awarded 

The nexus between health care and 
tort reform is the alleged relation-

ship between heath care costs and a 
supposed increase in the incidence or 

size of  health claim verdicts.
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for future damages be paid out over time as the future damages 
are incurred, and precluding proof  of  economic losses paid 
by a collateral source, such as a health insurance policy.  Juries 
generally are not told of  these limits, which are imposed in 
post-trial proceedings and can decimate the amount the jury 
intended the victim to receive.  States also have experimented 
with abolition of  the common law concept of  joint and several 
liability, and have instead required juries to apportion damages 
according to fault.  In such States, when substantial fault is 
assigned to an impecunious or under-insured defendant, the 
injured party recovers less than the full jury-awarded damages.  

Other changes have been made to the traditional tort 
system that affect an injured party’s ability to bring a lawsuit 
in the first place, such as the reduction of  the contingent 
fee claimants’ counsel may charge for their services or the 
requirement that the injured party to pay defense fees if  the 
suit is lost.  Reducing plaintiff ’s counsel’s fees reduces access 
to the courts because as the reward for winning decreases, 
willingness to incur the risk of  loss also decreases, especially in 
health claims cases, which are particularly expensive and time-
consuming to pursue.  The abrogation of  the “American Rule,” 
which does not require losing plaintiffs 
to pay defendants’ attorneys’ fees, in 
favor of  “offer of  judgment” rules, 
which impose the winner’s attorneys’ 
fees on the loser, deter plaintiffs from 
filing  meritorious claims and raise the stakes much higher for 
prospective plaintiffs.   Insurers are far more able to bear this 
risk than individual plaintiffs, for whom loss of  the claim can 
mean financial ruin.     

Of  course, many States employ different combinations 
of  these individual strategies to create their own unique variety 
of  “tort reform,” so there is no shortage of  “alternatives to 
current tort litigation for resolving disputes over injuries 
allegedly caused by health care providers or health care 
organizations.”  What is lacking, and what the demonstration 
projects authorized by the Act should focus on finding, is any 
alternative to the traditional tort system that reduces liability 
insurance premiums while preserving an individual’s access to 
the courts and spreading the burden of  tort reform equally 
among all litigants.  

None of  the many changes enacted in the States have 
reduced liability insurance premiums, except at the cost of  
also impairing the individual’s right to seek redress in court.  
This is particularly true of  children, seniors, racial and ethnic 
minorities, the economically underprivileged, and women.  
These already disadvantaged groups are disproportionately 
impacted by tort reform for a number of  reasons, including 
their lower earnings and the nature of  the injuries they suffer.  

Lost earnings can be a significant component of  a 
claimant’s economic damages, and under virtually all of  the 
existing changes they are fully compensated.  Victims whose 
losses do not include earnings, or include them at a lesser level, 
may be equally compensated by juries, but their awards will 
have a greater non-economic component, which will then be 

reduced to the cap level.  As a result, groups with no earnings, 
such as seniors, or historically lower earnings, such as racial and 
ethnic minorities and women, receive less of  their jury awards 
than others.  The disparity is only exacerbated by reliance on 
historical race- and gender-based statistics to measure the 
loss.     

The nature of  the injuries suffered by these same groups 
also contributes to the disproportionate impact of  tort reform 
upon them.  Injuries resulting from obstetric or gynecologic 
care are common in medical negligence litigation, but the 
resulting verdicts for undiagnosed breast cancer or infertility 
or other peculiarly “female” damages are often expressed in 
larger non-economic than economic awards, and thus are not 
fully recovered in “cap” States.  The same is true of  a child 
who has to go through life scarred or maimed or of  a senior 
who is abused in a nursing home.  Infertility, disfigurement, 
scarring, blindness, burns, loss of  a limb and chronic pain are 
some of  the many devastating injuries that cause enormous 
pain and suffering are properly recognized by an award of  
non-economic damages, and thus are not fully compensated 
under most tort reform regimes.  Indeed, in many such 

cases, the prospect of  receiving a lower 
percentage of  a reduced award obtained 
in a more expensive process has led 
victims and their attorneys to conclude 
that otherwise meritorious claims are not 

economically viable.  Wherever the economic component of  
the loss is relatively small, but the non-economic component 
is great, current tort reform measures heap injustice on top of  
injury.  

When victims are not fairly compensated, and 
vulnerable groups are disproportionately impacted, the whole 
system of  justice suffers.  A vibrant tort system is a founding 
principle of  our democracy, a deterrent to negligence, and 
an early warning of  recurring problems in our society.  The 
traditional tort system has its flaws, but, to paraphrase Winston 
Churchill, it’s far better than any of  the alternatives yet 
devised.  

Endnotes

1 Steven Pavsner is an Adjunct Professor at Washington College of  
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Laake, P.A., Greenbelt, MD 20770.     
2 Sheryl Gay Stolberg and Robert Pear, Obama Signs Health Care 
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4  Id. at § 10607.

. . . it’s far better than any of
the alternatives yet devised.
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LEGISLATIVE UPDATES
By: Cheryl Chado 

S. 1102: “Domestic Partnership Benefits and Obligations 
Act of  2009”

 The Domestic Partnership Benefits and Obligations 
Act of  2009 (“DPBO”) provides that federal employees and 
their domestic partners will be entitled to the same benefits 
and obligations as married federal employees and their 
spouses, regardless of  the gender of  the parties.1  The Act 
defines a domestic partner as “an adult unmarried person 
living with another adult unmarried person of  the same sex in 
a committed, intimate relationship,” and requires employees 
to file a certificate of  eligibility as to their relationship.2  
Through this Act, domestic partners will be able to receive 
health insurance, retirement and disability benefits and plans, 
emergency and medical leave, and any other benefit provided 
by the federal government to any employee.3

 The DPBO reflects the sentiments of  many 
Americans who support the inclusion of  same sex couples 
in health insurance coverage benefits.4  This opinion is also 
felt by over fifty percent of  Fortune 500 companies who also 
provide benefits to domestic partners of  their employees.5  
As Joe Solmonese, president of  the Human Rights Campaign, 
said, “This legislation would allow the federal government to 
keep pace with other top employers.”6  By allowing the same 
benefits as private employers, the federal government will be 
able to continue to have “access to the top talent on the same 
basis as the nation’s leading corporations.”7

 However, not everyone is a fan of  the Act’s goals.  
The Family Research Council points out the increased cost 
to taxpayers, estimating nearly a billion dollars required for 
funding.8  
 Further, critics in favor of  lesbian and gay equality 
point out the Act’s failure to address “Don’t Ask Don’t Tell,” 
by excluding military service members from those federal 
employees eligible for coverage.9

 Senator Joseph Lieberman (I-CT) introduced the 
Act in the Senate on May 20, 2009 with twenty-seven co-
sponsors.  The Act was discussed in a hearing of  the Senate 
Committee on Homeland Security and Governmental Affairs 
on October 15, 2009. It was ordered to be reported with 
an amendment in the nature of  a substitute favorably in 
December, 2009.  Representative Tammy Baldwin (D-WI) 
introduces H.R. 2517 in the House on May 20, 2009 with 
one hundred and forty co-sponsors.  As of  January 29, 2010, 
the Act was placed on the Union Calendar, No. 239, in the 
House.

H.Res. 194: “Supporting the Goals of  International 
Women’s Day”

 International Women’s Day (“IWD”) is a day of  

global celebration that falls on March 8 of  every year.  The 
first Women’s Day was first celebrated in 1911 in Austria, 
Denmark, Germany, and Switzerland, and was attended by 
more than one million people advocating for women’s rights 
and an end to employment discrimination.10  IWD has greatly 
expanded in prominence over the past century. It is now 
recognized as an official holiday in approximately fifteen 
countries.11

 International Women’s Day has achieved the same 
popularity and status as Mother’s Day in a number of  
countries,12 but it has not yet reached that level of  recognition 
in the United States.  Representative Janice Schakowsky (D-
IL) and forty-six co-sponsors have introduced this Resolution 
to the House in an effort to support IWD, citing staggering 
statistics of  gender disparity across the world.13  The 
Resolution explains that, although there are now many more 
women in powerful leadership positions across the world, 
“women still face political and economic obstacles, struggles 
for basic rights, face the threat of  discrimination, and are 
targets of  violence all over the world.”14  Other disparities 
include the fact that women account for a majority of  people 
affected by poverty, illiteracy, HIV/AIDS, domestic violence 
and abuse.15

 This Resolution is a solid effort by the House of  
Representatives not only to support and recognize the 
goals of  International Women’s Day but also to “issue a 
proclamation calling upon the people of  the United States 
to observe International Women’s Day with appropriate 
programs and activities.”16

S. 752: “Fair Election Now Act”

 The Fair Election Now Act outlines a public funding 
system for Senate elections and establishes provisions for 
contribution requirements and joint fundraising committees.17  
The Act would amend the Federal Election Campaign Act 
of  1971 (FECA) by creating a Fair Elections Fund and 
a Fair Elections Oversight Board.18  The Act would set 
additional requirements for campaign financing, including 
a public debate requirement, political advertising vouchers, 
and the prohibition of  joint fundraising committees outside 
of  the candidate’s official committee.19  Essentially, the Act 
would “allow federal candidates to choose to run for office 
without relying on large contributions, big money bundlers, 
or donations from lobbyists.”20  Candidates would then “be 
freed from the constant fundraising” and better able to focus 
on what their communities want.21

 Supporters of  the Act have described it as promoting 
“a Congress that is more responsive to the voters, less 
busy chasing dollars and less reliant on special interests.”22  
Commentators have also said that publicly financed political 

campaigns “are the answer,” and that they will open doors 
for a greater number of  candidates and allow for “more 
competitive races and … campaigns focusing on the concerns 
of  individual voters, not special interests.”23

 The Fair Election Now Act was introduced by 
Senator Richard Durbin (D-IL) on March 31, 2009 and 
referred to the Committee on Rules and Administration.24  
An act of  the same name was introduced in the House by 
Representative John Larson (D-CT) on the same day and was 
discussed in the House Energy and Commerce Committee in 
July 2009.25

“Don’t Ask Don’t Tell”

 The National Defense Authorization Act of  1994 
contains a section entitled, “Policy concerning homosexuality 
in the Armed Forces.”26  The “Don’t Ask Don’t Tell” 
policy, as it is more commonly known, has been the widely 
discussed subject of  debate since its enactment.  The Act 
begins by stating that there is no constitutional right to serve 
in the military, and it is up to the discretion of  Congress 
to determine who may or may not serve.27  The Act briefly 
discusses the requirements for members to achieve success 
as a military unit, including “high morale, good order and 
discipline, and unit cohesion.”28  The Act further states that, 
since the “presence … in the armed forces of  persons who 
demonstrate a propensity or intent to engage in homosexual 
acts would create an unacceptable risk,” those individuals 
must be excluded from the military service.29

 Since the Act was passed, numerous retired generals 
and military personnel have come forward to argue that 
“Don’t Ask Don’t Tell” should be repealed.30  Senator Carl 
Levin (D-MI), chair of  the Armed Services Committee, has 
said that this issue is not a priority for many lawmakers.31  

The argument has also been made that, with troops fighting 
wars in Afghanistan and Iraq, perhaps now is not the time to 
reintroduce this highly controversial debate.32  Representative 
Ellen Tauscher (D-CA) has supported the repeal for the past 
few years and has sponsored legislation in the House, but also 
acknowledges that a change of  this nature will inevitably take 
time.33

 Senator Roland Burris (D-IL) has compared “Don’t 
Ask Don’t Tell” to racial integration of  the military under 
President Truman’s administration, saying, “At one time … 
members of  my race couldn’t even serve in the military.  And 
we moved to this point where they’re some of  the best and 
brightest that we’ve had … We must have everyone who is 
capable, willing and able to volunteer to defend this country 
… regardless [of] their sexual orientation.”34  Echoing Senator 
Burris’ statements, Representative Tauscher has described 
“Don’t Ask Don’t Tell” as “the last big piece of  civil rights 
legislation left.”35

 In February, 2010, Defense Secretary Robert Gates 
announced that the Pentagon would be undertaking a year-
long study to assess the attitudes of  military service members 
and potential consequences of  repealing “Don’t Ask Don’t 
Tell.”36  Anticipated factors of  analysis include the effects on 
unit cohesion and service member bonding, as well as other 
issues such as military communities and family housing.37  
Gates said, “We will enter this examination with no 
preconceived views but a recognition that this will represent a 
fundamental change in personnel policy…”38

 Indeed, a repeal of  “Don’t Ask Don’t Tell” would 
represent a fundamental change.  While progress has not 
been made as swiftly as some may have hoped, there is a large 
contingent of  supportive lawmakers and military personnel 
who hope to resolve this issue soon. 
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LEGISLATIVE UPDATES
By: Cheryl Chado 

S. 1102: “Domestic Partnership Benefits and Obligations 
Act of  2009”

 The Domestic Partnership Benefits and Obligations 
Act of  2009 (“DPBO”) provides that federal employees and 
their domestic partners will be entitled to the same benefits 
and obligations as married federal employees and their 
spouses, regardless of  the gender of  the parties.1  The Act 
defines a domestic partner as “an adult unmarried person 
living with another adult unmarried person of  the same sex in 
a committed, intimate relationship,” and requires employees 
to file a certificate of  eligibility as to their relationship.2  
Through this Act, domestic partners will be able to receive 
health insurance, retirement and disability benefits and plans, 
emergency and medical leave, and any other benefit provided 
by the federal government to any employee.3

 The DPBO reflects the sentiments of  many 
Americans who support the inclusion of  same sex couples 
in health insurance coverage benefits.4  This opinion is also 
felt by over fifty percent of  Fortune 500 companies who also 
provide benefits to domestic partners of  their employees.5  
As Joe Solmonese, president of  the Human Rights Campaign, 
said, “This legislation would allow the federal government to 
keep pace with other top employers.”6  By allowing the same 
benefits as private employers, the federal government will be 
able to continue to have “access to the top talent on the same 
basis as the nation’s leading corporations.”7

 However, not everyone is a fan of  the Act’s goals.  
The Family Research Council points out the increased cost 
to taxpayers, estimating nearly a billion dollars required for 
funding.8  
 Further, critics in favor of  lesbian and gay equality 
point out the Act’s failure to address “Don’t Ask Don’t Tell,” 
by excluding military service members from those federal 
employees eligible for coverage.9

 Senator Joseph Lieberman (I-CT) introduced the 
Act in the Senate on May 20, 2009 with twenty-seven co-
sponsors.  The Act was discussed in a hearing of  the Senate 
Committee on Homeland Security and Governmental Affairs 
on October 15, 2009. It was ordered to be reported with 
an amendment in the nature of  a substitute favorably in 
December, 2009.  Representative Tammy Baldwin (D-WI) 
introduces H.R. 2517 in the House on May 20, 2009 with 
one hundred and forty co-sponsors.  As of  January 29, 2010, 
the Act was placed on the Union Calendar, No. 239, in the 
House.

H.Res. 194: “Supporting the Goals of  International 
Women’s Day”

 International Women’s Day (“IWD”) is a day of  

global celebration that falls on March 8 of  every year.  The 
first Women’s Day was first celebrated in 1911 in Austria, 
Denmark, Germany, and Switzerland, and was attended by 
more than one million people advocating for women’s rights 
and an end to employment discrimination.10  IWD has greatly 
expanded in prominence over the past century. It is now 
recognized as an official holiday in approximately fifteen 
countries.11

 International Women’s Day has achieved the same 
popularity and status as Mother’s Day in a number of  
countries,12 but it has not yet reached that level of  recognition 
in the United States.  Representative Janice Schakowsky (D-
IL) and forty-six co-sponsors have introduced this Resolution 
to the House in an effort to support IWD, citing staggering 
statistics of  gender disparity across the world.13  The 
Resolution explains that, although there are now many more 
women in powerful leadership positions across the world, 
“women still face political and economic obstacles, struggles 
for basic rights, face the threat of  discrimination, and are 
targets of  violence all over the world.”14  Other disparities 
include the fact that women account for a majority of  people 
affected by poverty, illiteracy, HIV/AIDS, domestic violence 
and abuse.15

 This Resolution is a solid effort by the House of  
Representatives not only to support and recognize the 
goals of  International Women’s Day but also to “issue a 
proclamation calling upon the people of  the United States 
to observe International Women’s Day with appropriate 
programs and activities.”16

S. 752: “Fair Election Now Act”

 The Fair Election Now Act outlines a public funding 
system for Senate elections and establishes provisions for 
contribution requirements and joint fundraising committees.17  
The Act would amend the Federal Election Campaign Act 
of  1971 (FECA) by creating a Fair Elections Fund and 
a Fair Elections Oversight Board.18  The Act would set 
additional requirements for campaign financing, including 
a public debate requirement, political advertising vouchers, 
and the prohibition of  joint fundraising committees outside 
of  the candidate’s official committee.19  Essentially, the Act 
would “allow federal candidates to choose to run for office 
without relying on large contributions, big money bundlers, 
or donations from lobbyists.”20  Candidates would then “be 
freed from the constant fundraising” and better able to focus 
on what their communities want.21

 Supporters of  the Act have described it as promoting 
“a Congress that is more responsive to the voters, less 
busy chasing dollars and less reliant on special interests.”22  
Commentators have also said that publicly financed political 

campaigns “are the answer,” and that they will open doors 
for a greater number of  candidates and allow for “more 
competitive races and … campaigns focusing on the concerns 
of  individual voters, not special interests.”23

 The Fair Election Now Act was introduced by 
Senator Richard Durbin (D-IL) on March 31, 2009 and 
referred to the Committee on Rules and Administration.24  
An act of  the same name was introduced in the House by 
Representative John Larson (D-CT) on the same day and was 
discussed in the House Energy and Commerce Committee in 
July 2009.25

“Don’t Ask Don’t Tell”

 The National Defense Authorization Act of  1994 
contains a section entitled, “Policy concerning homosexuality 
in the Armed Forces.”26  The “Don’t Ask Don’t Tell” 
policy, as it is more commonly known, has been the widely 
discussed subject of  debate since its enactment.  The Act 
begins by stating that there is no constitutional right to serve 
in the military, and it is up to the discretion of  Congress 
to determine who may or may not serve.27  The Act briefly 
discusses the requirements for members to achieve success 
as a military unit, including “high morale, good order and 
discipline, and unit cohesion.”28  The Act further states that, 
since the “presence … in the armed forces of  persons who 
demonstrate a propensity or intent to engage in homosexual 
acts would create an unacceptable risk,” those individuals 
must be excluded from the military service.29

 Since the Act was passed, numerous retired generals 
and military personnel have come forward to argue that 
“Don’t Ask Don’t Tell” should be repealed.30  Senator Carl 
Levin (D-MI), chair of  the Armed Services Committee, has 
said that this issue is not a priority for many lawmakers.31  

The argument has also been made that, with troops fighting 
wars in Afghanistan and Iraq, perhaps now is not the time to 
reintroduce this highly controversial debate.32  Representative 
Ellen Tauscher (D-CA) has supported the repeal for the past 
few years and has sponsored legislation in the House, but also 
acknowledges that a change of  this nature will inevitably take 
time.33

 Senator Roland Burris (D-IL) has compared “Don’t 
Ask Don’t Tell” to racial integration of  the military under 
President Truman’s administration, saying, “At one time … 
members of  my race couldn’t even serve in the military.  And 
we moved to this point where they’re some of  the best and 
brightest that we’ve had … We must have everyone who is 
capable, willing and able to volunteer to defend this country 
… regardless [of] their sexual orientation.”34  Echoing Senator 
Burris’ statements, Representative Tauscher has described 
“Don’t Ask Don’t Tell” as “the last big piece of  civil rights 
legislation left.”35

 In February, 2010, Defense Secretary Robert Gates 
announced that the Pentagon would be undertaking a year-
long study to assess the attitudes of  military service members 
and potential consequences of  repealing “Don’t Ask Don’t 
Tell.”36  Anticipated factors of  analysis include the effects on 
unit cohesion and service member bonding, as well as other 
issues such as military communities and family housing.37  
Gates said, “We will enter this examination with no 
preconceived views but a recognition that this will represent a 
fundamental change in personnel policy…”38

 Indeed, a repeal of  “Don’t Ask Don’t Tell” would 
represent a fundamental change.  While progress has not 
been made as swiftly as some may have hoped, there is a large 
contingent of  supportive lawmakers and military personnel 
who hope to resolve this issue soon. 
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