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Remarks on the Cooperation Between  
the Latin American Judiciary and  
Arbitral Tribunals With Respect  

to the Taking of Evidence
Nicolás Gamboa-Morales1

A discussion on the attitude of the Latin American judiciary 
towards arbitration cannot exclude two important considerations, 
one general and the other specific to Latin America. The first 
deals with the resistance of domestic courts worldwide to 
arbitration.2 In the words of Lord Mustill, the “tension about 
the points at which one institution yields a dominant role to the 
other,” which he explains in the following terms:

“Ideally, the handling of arbitrable disputes should 
resemble a relay-race. In the initial stages… the baton 
is in the grasp of the court… When the arbitrators take 
charge they take over the baton and retain it until they 
have made an award. At this point, having no longer a 
function to fulfill, the arbitrators hand back the baton 
so that the court can in case of need lend its coercitive 
powers to the enforcement of the award.”3

Yet, this clear–cut scenario does not always work: does the 
subordinate role of the courts remain if something goes wrong 

with the arbitration? Or should they “retake the baton” and 
introduce at that point the appropriate corrections?

The second consideration is currently in the process 
of reversal, but still has some presence. Thus, for example, 
Henri Alvarez points out that that “the hostile tradition 
toward international commercial arbitration attributed to 
Latin American states”4 is closely associated with the Calvo 
Doctrine,5 whose justification cannot be exaggerated in light of 
the interventionist actions undertaken against Latin American 
states during the XIX century mostly by European countries.6

Keeping in mind the growing importance of arbitration 
in Latin America7 and the improvement of national laws, for 
example Chile and Peru, it is within this uphill context that 
we ought to evaluate the attitude of local courts towards the 
increasing support of arbitration.

Thus, considering Horacio Grigera Naon’s view that one way 
to evaluate the degree of acceptance of commercial arbitration in 
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a particular jurisdiction is to observe how arbitration law matters 
are dealt with by national courts, one might point out that the area 
of interim or conservatory measures is, per se, the ideal ground 
for cooperation between the judiciary and arbitral tribunals and, 
in fact, the rules of major international institutions and bodies 
contain provisions to that effect.8 Furthermore, the recourse to 
court assistance in this area seems to be fairly common.

On the contrary, though, there has been limited development 
of the interaction between the two sides in regards to the collection 
of evidence.9 For example, article 27 of the UNCITRAL Model 
Law,10 while distinctly addressing the issue, keeps short in one 
crucial respect, namely, to clarify whether the assistance is to 
secure the taking of evidence by the arbitral tribunal itself, or 
the taking of evidence by the local court on behalf of the arbitral 
tribunal. An adequate solution might, nonetheless, be found in 
the text of Article 33 of the Spanish Arbitration Law of 2003,11 
which states that assistance from the judiciary can take form in 
either way.12

In addition the recent revised version of the IBA Rules on 
the Taking of Evidence in International Arbitration,13 alludes to 
the possibility of court assistance in obtaining the production of 
documents and securing the appearance of witnesses. Articles 
3(9) and 4(9) of the new text provide, respectively:

If a Party wishes to obtain the production of Documents 
from a person or organization who is not a Party to the 
arbitration and from whom the Party cannot obtain the 
Documents on its own, the Party may, within the time 
ordered by the Arbitral Tribunal, ask it to take whatever 

steps are legally available to obtain the requested 
Documents, or seek leave from the Arbitral Tribunal 
to take such steps itself. The Party shall submit such 
request to the Arbitral Tribunal and to the other Parties 
in writing… The Arbitral Tribunal shall decide on this 
request and shall take, authorize the requesting Party to 
take, or order any other Party to take such steps as the 
Arbitral Tribunal considers appropriate…

If a Party wishes to present evidence from a person 
who will not appear voluntarily at its request, the Party 
may, within the time ordered by the Arbitral Tribunal, 
ask it to take whatever steps are legally available to 
obtain the testimony of that person, or seek leave from 
the Arbitral Tribunal to take such steps itself… The 
Arbitral Tribunal shall decide on this request and shall 
take, authorize the requesting Party to take, or order any 
other Party to take such steps as the Arbitral Tribunal 
considers appropriate… 

Which conclusions can be drawn from the preceding remarks?
First, that the arbitral process needs the partnership with the 

courts to keep its effectiveness. Lord Mustill confirms:

The old and sterile confrontation between the ‘minimalists’ 
and the ‘maximalists’ regarding the part to be played by 
the domestic courts has now given way to a recognition 
that the courts must recognize the essential role of 
arbitration in international commerce, and give it 
the maximum permissible support; and a converse 
recognition that arbitration cannot flourish without that 
support.14
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Second, that the cooperation in the taking of evidence — and 
for that matter in all other phases of an arbitration proceeding—
contributes to the growing awareness that arbitration often 
yields conclusions more efficiently than the judiciary, with the 
extra benefit that accountability may be demanded much sooner, 
thus defeating the bureaucratic point of view that arbitration 
goes against national interests, as vividly illustrated by Martin 
Hunter:

…the public view is that this project [it may have 
been a power station, a hospital, a road or whatever] 
was disastrously bungled by my Ministry. If I approve 
a settlement the newspapers and hostile deputies in 
the National Assembly will attack me. I will even be 
accused of being bribed to pay the contractor’s claims. 
It is not my money. If the arbitrators make a big award 
against us it doesn’t matter. I will simply send it down to 
the Ministry of Finance with a request for a cheque. In 
public I will say that the arbitrators are incompetent…15

Third, and quite important, one might conclude that the 
favorable attitude towards judiciary cooperation with arbitral 
tribunals is connected with, and a function of, modern arbitration 
statutes that arguably discourage the isolationist and protectionist 
tendencies built on ideologies like the Calvo Doctrine. Thus, 
any argument that cooperation would be a foreign intrusion into 
well-settled procedural traditions is plainly outdated and has 
given way to the idea of complementarity.

Thus, in the belief that there is always room for further 
debate and improvement, these reflections might contribute 
to eventually prompt the communities interested in arbitration 
to take the initiative and realistically evaluate the possibilities 
of facilitating cooperation between the judiciary and arbitral 
tribunals and the specific ways to do so, for the benefit of users 
of arbitration worldwide.
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