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Litigation Preview

In June 2009, the Supreme Court granted certiorari to Stop 
the Beach Renourishment v. Florida Department of Envi-
ronmental Protection,1 a case concerning the rights of states 

to maintain and restore coastal areas. The case has created a 
great deal of interest, with a majority of U.S. state attorneys gen-
eral, as well as a number of public interest groups, filing amicus 
briefs in support of Florida and multiple private property rights 
groups filing in support of the land owners.2 The case will be 
heard in December and the Supreme Court may use it to answer 
the question of whether a judicial decision can create a constitu-
tional taking.

Judicial taking occurs when 
a statute is challenged for “tak-
ing” private property and the 
court rules that the property right 
in dispute never existed.3 In this 
case, the question is whether 
the Florida Supreme Court was 
correct in ruling that landown-
ers did not have rights over 
increased future beach property 
resulting from natural deposi-
tion and, therefore, a Florida law 
did not violate the Constitutional 
regulatory takings clause.4 The 
U.S. Supreme Court has previously 
declined to intervene in similar cases because they are deeply 
rooted in state property law.5

Although the challenge that led to the present case was filed 
in 2004 by landowners in Florida attempting to stop a planned 
beachfront restoration,6 the Florida Beach and Shore Preserva-
tion Act was enacted in 1961 by the Florida Legislature. The 
purpose of the Act is to address beach erosion, which the leg-
islature found to be a problem affecting the local economy and 
general welfare of society.7 The state has a duty under the State 
Constitution to protect and conserve Florida’s beaches as they 
are important natural resources and held in trust for public use.8 
The Act charged the Florida Department of Environmental Pro-
tection with the determination of which beaches are in need of 
restoration and authorized spending for up to seventy-five per-
cent of the actual costs of restoration.9

Under the Florida Beach and Shore Preservation Act, the 
Board of Trustees of the Internal Improvement Trust Fund 
establishes a fixed erosion control line (“ECL”) to replace the 
mean high water line (“MHWL”), which fluctuates with the rise 
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and fall of the water level.10 In establishing the ECL, the Board 
considers the MHWL, the extent of erosion, and landowners’ 
rights.11 As a result, the ECL becomes the new fixed property 
line, dividing public lands and upland property.12 When cities 
and towns restore beaches eroded by hurricanes, the increased 
beach area below the ECL becomes public beach because the 
restoration is done using public funds.13 The ECL allows upland 
owners to continue to exercise littoral rights,14 such as boat-
ing, fishing, and swimming.15 The Act states that “there is no 
intention on the part of the state to extend its claims to lands not 

already held by it or to deprive 
any upland or submerged land 
owner of the legitimate and con-
stitutional use and enjoyment of 
his or her property.”16 

At issue in Stop the Beach 
Renourishment is the plan to 
“renourish” beaches critically 
eroded by a hurricane in 1995 
through the addition of sand, 
and the establishment of an ECL 
in conjunction with the proj-
ect.17 In 2006, a Florida District 
Court held that the state’s resto-
ration effort was an unconstitu-

tional property taking that denied 
property owners their right to water contact and accretion, which 
is the increase of shoreline gradually added by a body of water.18 
Under Florida case law, landowners were allowed to use the 
doctrine of accretion to own land.19 However, upon appeal, the 
Florida Supreme Court ruled that the Florida Beach and Shore 
Preservation Act does not deprive owners of their littoral rights 
and reversed the district court’s ruling.20 

While the Florida Supreme Court acknowledged landown-
ers’ littoral rights, it drew a distinction between the present 
rights of use and access and the future rights of accretion and 
reliction,21 unrelated to the present use of the shore and water. 
Landowners claim these littoral rights are private property 
rights and, therefore, that the state’s action constitutes a taking, 
which requires just compensation.22 The Florida Supreme Court 
held, however, that the right does not exist unless land is added 

*Jessica B. Goldstein is a J.D. Candidate, May 2012, at American University 
Washington College of Law.

There is much speculation 
over whether the Supreme 

Court will address the 
issue of judicial takings 

and use this case to 
establish precedent
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through accretion or reliction.23 Because the state adds the sand 
for restoration, landowners do not have a property right to the 
increased beachfront.24 Furthermore, the court adds that there 
is no right of contact with water under Florida common law.25

The Supreme Court of Florida stated the Florida Beach and 
Shore Preservation Act carefully balances private property and 
public interests because it not 
only prevents future erosion but 
also restores presently damaged 
beaches.26 The court also noted 
that, in the interest of upland 
owners, the Act restores their 
beaches and protects their prop-
erty from future damage and ero-
sion.27 Beach restoration costs 
between three and five million 
dollars per mile and Florida offi-
cials believe restoring the beach 
is enough to compensate land-
owners.28 The Surfrider Founda-
tion, a non-profit environmental 
organization, filed an amicus 
brief arguing that (1) the Florida beach access provisions are 
consistent with the Florida Constitution; (2) that private property 
owners’ rights are not violated by the Act; and (3) judicial tak-
ings do not apply under the Fifth and Fourteenth Amendments.29 

However, the upland owners argue that the Act converts 
private waterfront property into merely water view property 
without compensation, as required under the Constitution.30 The 

Coalition of Property Rights, which includes Florida coastal 
property owners,31 claims that the Act lowers property values by 
allowing the general public to use the beach.32 They argue that 
in order to implement this Act, the government abandoned the 
decades-old right of accretion, and landowners claim that this 
constitutes an uncompensated taking of private property, vio-

lating the Fifth and Fourteenth 
Amendments.33

There is much specula-
tion over whether the Supreme 
Court will address the issue of 
judicial takings and use this 
case to establish precedent, 
since it has avoided the issue in 
the past. The Florida Supreme 
Court reasonably determined 
that accretion rights are future 
property rights and if the state 
did not preserve the beaches, 
accretion would not occur due 
to the erosion problem. In fact, 
landowners could lose more of 

their beach than what the Act makes public. The Court should 
take into consideration the benefit that landowners derive from 
the Florida Beach and Shore Preservation Act. Not only is the 
state restoring their beachfront property but also continuing to 
preserve it and, therefore, beachfront property values. Is it too 
great a price to pay that the public has access to that beach? The 
Supreme Court will have to decide.
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