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In the 1990s, in-house corporate counsel began demanding 
greater diversity in their outside law firms, culminating in 
the 1999 Morgan Letter, a diversity manifesto signed by 
more than 500 corporate general counsels to consider di-

versity when hiring outside counsel.2  General counsel at corpo-
rations began assessing whether women and minority lawyers 
were among the client relationship managers and their likeli-
hood to be assigned to the company’s work.3  Diversity provi-
sions, including demographic data of the law firm as well as a 
demographic breakdown of lawyers working on a company’s 
matters,4 became part of most competitive bidding for legal ser-
vices.  Later, in-house corporate counsel raised the stakes with 
the circulation of the 2004 Call to Action, which calls on in-
house corporate counsel to fire firms that lack “meaningful in-
terest in being diverse.”5  Thus far, more than 100 companies 
have signed the Call to Action.6

In 2005, Wal-Mart shocked the legal community when it 
fired one of its outside law firms for failing to meet diversity 
goals for women and minorities.7  Looking at the sheer number 
of minority and women attorneys was not enough for Wal-Mart.  
Rather, Wal-Mart required the identification of at least one mi-
nority and one woman attorney to be among the top five rela-
tionship attorneys.8  As a result of Wal-Mart’s actions, law firms 
are finally being forced to take the Call for Action seriously. 

For women, the positive impact of these diversity initiatives 
is recognizable, but slow.  In 1995, 14.2% of equity partners 
were women, in comparison with 17.2% in 2005.9  Based on 
current rates, it will take until 2115 to reach equal numbers of 
male and female partners.10  The future for minority11 women 
looks even more dismal; they represent just 1.48% of all equity 
partners.12  The numbers for minority women partners seem 
unlikely to rise, as the attrition rate for minority female associ-
ates has risen from 75% in the late 1990s to 86% in 2005, de-
spite these diversity initiatives.13

Well-intentioned diversity initiatives based on the generic 
advancement of “minorities and women,” however, may not 
produce a complete picture of diversity.  By only targeting 
“minorities and women,” law firms’ diversity initiatives do not 
account for the vulnerable position of minority women attorneys 
as double minorities, nor do they account for unequal advance-
ment of ethnic or racial groups, such as Asian American ad-
vancement over Latino or African American advancement.14

This article seeks to address the precarious status of minority 
women attorneys, who are particularly susceptible to being left 
behind in diversity initiatives.  First, this article discusses the 
unequal treatment of women in the legal profession and the in-
stitutional barriers to advancement that all women face.  Second, 
this article demonstrates how the combined effect of racial bias, 

racial hierarchies, and gender bias disparately impact minority 
women within the current promotion paradigm.  Third, this arti-
cle analyzes how well-intentioned statistics-based law firm di-
versity initiatives entrench the existing two strikes against mi-
nority women while valuing female attorneys less than their 
male counterparts.  Finally, this article proposes new ways to 
assess law firm diversity. 

STRIKE ONE: PRE-EXISTING GENDER STEREOTYPING,
COGNITIVE BIAS, AND LACK OF CHOICE FOR WOMEN IN

THE LEGAL PROFESSION

The passage of Title VII in 1964, which prompted the 
American Association of Law Schools and the American Bar 
Association’s adoption of equal opportunity policies for women 
in the early 1970s, coupled with the subsequent explosion of 
women law students in the 1970s and 1980s, flooded the market 
with woman attorneys.15  Although government and legal aid 
jobs were generally available to women attorneys, private law 
firms often refused to interview qualified women attorneys or 
offered lower salaries for positions with no promotion opportu-
nities.16  One woman who graduated from law school in the 
1970s recounted that she was hired because “they just thought it 
was time to have a woman, but not that work would be assigned 
to [her].”17  Once admitted, women were stereotyped by law 
firms into specialties considered appropriate for women, includ-
ing “library work and research, brief writing, ‘blue sky’ work, 
and the specialties of trusts, estates, wills, and domestic rela-
tions.”18  Because of the nature of these specialties, women flew 
under the clients’ radars.  Law firms justified this conduct by 
asserting that women “self-selected” these specialties, indicating 
their preference for that type of work.19  Women accepted work 
in these “appropriate” practice areas to gain acceptance within 
the law firm and to avoid antagonizing male lawyers, thereby 
sacrificing new client development, limiting existing client net-
working, and limiting development of legal skills in more pres-
tigious practices in exchange.20  Partnership selection relies 
heavily on inheriting an outgoing partner’s clients and subjec-
tive assessments of client recruitment and networking.21  Rather 
than acknowledging the structural odds stacked against women, 
law firms reason that women “self-select” into “of counsel” po-
sitions or non-partner track careers to accommodate family or 
work-life balance and avoid the work of client recruitment and 
development.22

“Self-selection,” however, does not explain the dispropor-
tionate numbers of women attorneys denied partnership, with 
women attorneys accounting for 48% of all associates but only 
17.2% of equity partners.23  Rather, discriminatory evaluations, 
assignments of less important work, presumptions of incompe-

Spring 2007 7

HITTING THE LEGAL DIVERSITY MARKET HOME:
MINORITY WOMEN STRIKE OUT

By LeeAnn O’Neill*



8 THE MODERN AMERICAN

tence, inadequate mentoring, and sexual personality stereotyping 
plague women in private law firms.24  For example, in Ezold v. 
Wolf, Block, Schorr & Solis-Cohen, the law firm began with a 
presumption of incompetence by telling Ezold during her inter-
view that she would have a difficult time because “she was a 
woman, had not attended an Ivy League law school, and had not 
been on law review.”25  Once hired, the firm assigned Ezold to 
“small” actions in comparison to their standard cases.  When 
later assigned to large, complex cases, the law firm rated her 
poorly for her analytical skills.26  Finally, the law firm denied 
her partnership, citing her poor analytical skills, while advanc-
ing men who scored lower in the overall partnership evalua-
tion.27

Partnership decisions may also be influenced by implicit 
gender stereotyping or cognitive bias.28  Cognitive bias is the 
unconscious interjection of gender expectations into decision 
making, including partnership review.  For example, in Price 
Waterhouse v. Hopkins, Price Waterhouse did not refute expert 
testimony that the partnership selection process was likely influ-
enced by sex stereotyping.29  Hopkins was described both as 
being “extremely competent” and “forthright” as well as abra-
sive and “overcompensating for being a woman.”  As a solution 
to aggressive interpersonal skills, one partner recommended 
Hopkins be more “feminine.”30

Even though Title VII failed to provide a remedy for Hop-
kins and Ezold, women have used it with limited success as a 
remedy for discrimination on the basis of gender in partnership 
decisions at other private firms.31  Nevertheless, scholars criti-
cize Title VII for the heavy evidentiary burden placed on plain-
tiffs and deference to the subjective partnership decision making 
process.32  Under the current McDonnel Douglas burden-shifting 
framework, a woman attorney must establish a prima facie case 
of discrimination by demonstrating: (1) that she belongs to a 
protected class under Title VII, or that she is a woman; (2) that 
the law firm was seeking partners, that she sought partnership, 
and that she was qualified for partnership; (3) that despite her 
qualifications, she was rejected; and (4) that after her rejection, 
the law firm continued to seek similarly qualified associates for 
partnership.33  Once she meets this burden, the law firm must 
articulate a legitimate nondiscriminatory reason for the attor-
ney’s rejection from partnership.34  The highly subjective nature 
of partnership decisions and mixed motives for denying partner-
ship make it easier to mask unconscious biases.35  Once the law 
firm articulates a nondiscriminatory reason, the woman attorney 
has the “opportunity” to show that the stated reason is a pretext, 
but must demonstrate pretext with evidence of overt discrimina-
tion.36  Once again, the subtle nature of unconscious bias creates 
a nearly insurmountable barrier to a successful remedy under 
Title VII. 

STRIKE TWO: PRE-EXISTING RACIAL STEREOTYPING,
RACIAL HIERARCHY, AND LACK OF CHOICE FOR

WOMEN IN THE LEGAL PROFESSION

Along with the explosion of women in law schools and law 
firms in the 1970s and 1980s came an increase of minority 
women in the legal profession.  Upon graduating, minority 
women became over-represented in public defender positions or 
in other government jobs and often took on work helping mi-
norities.37  As with white women, private law firms often re-
fused to interview qualified minority women attorneys or of-
fered lower salaries for positions with no promotion opportuni-
ties.38  To the extent that private law firms targeted minority 
women in their hiring, the underlying motivation was sometimes 
to satisfy both race and sex requirements for the price of one, or, 
if they were “lucky,” a black Latina attorney was three for the 
price of one.39  Once admitted to private law firms, minority 
women were “ghettoized”40 into certain practice areas much like 
their white counterparts.41  However, minority women attorneys 
further suffered under overt tokenism, as representatives of their 
gender and minority groups.42  One minority woman recalled 
that she “was always asked to attend functions and award cere-
monies, speak to law students of color and pose for advertising 
publications.  However, [she] never had contact with partners in 
power other than at these events.”43

Additionally, minority women often met with clients only 
when their gender or race was an advantage – as when the client 
requests a diverse legal team or a partner assumes that minority 
clients want to see a “familiar face.”44  In a recent incident, a 
Korean-American woman in her fourth year as an associate dis-
cussed how these assumptions can backfire: 

[A managing partner] introduced me to the 
client who was Korean and he tells him that 
I’m Korean, too.  He said, “She eats kim 
chee, just like you.”  He said to me, “Talk to 
him.”  I looked at the client and said, “It’s a 
pleasure to meet you.  I’m sure you speak 
English better than I speak Korean.”  The 
client’s face was so red.  Then the partner left 
a message on my internal message system, 
and he was speaking gibberish, trying to 
sound like an Asian speaker.45

Not only did this incident reinforce race matching, but 
it also implicitly marked the Korean-American woman 
as a Korean hostess to the Korean client, rather than 
establishing the woman as the client’s attorney. 

In addition to cognitive bias against women, minority 
women may also suffer under unconscious racism.46  For exam-
ple, minority women attorneys are often mistaken for secretar-
ies, court reporters, or paralegals.47  The disparate impact of the 
“double negative” of being a woman and a minority is evident – 
nearly two-thirds of minority women attorneys compared to 4% 
of white men were excluded from networking opportunities; 
44% of minority women compared to 2% of white men were 



denied desirable assignments; 43% of minority women com-
pared to 3% of white men were limited from client development 
opportunities; nearly one-third of minority women compared to 
less than 1% of white men felt they received unfair performance 
evaluations;48 and 20% of minority women compared to 1% of 
white men felt they were denied promotions.49  It is important to 
note that the “careers of white women attorneys and men attor-
neys of color were neither as disadvantaged as those of women 
attorneys of color.”50  All of these biases culminate in the dispar-
ity of retention rates in law firms for minority women at 53% 
compared to 72% for white men.51  However, while white men 
often left to go to other large law firms, many minority women 
left for smaller or minority-owned law firms, accounting for the 
estimated 86% attrition rate for minority women.52

Often overlooked is the nuanced difference between stereo-
types of particular groups of minority women and their effects 
on women lawyers.53 Asian-American women attorneys may be 
stereotyped as “hard-working, obedient, and compliant (a racial-
ized and gendered stereotype), but also as sexually available in a 
particularly racialized way.”54  Additionally, Asian-American 
women attorneys may be seen as too passive for litigation or 
other “bet the firm” type of work.55  Interestingly, the very traits 
lacking in so-called passive and obedient Asian-American 
women attorneys are considered detrimental for so-called ag-
gressive and combative African-American women attorneys, 
who are also considered “sexually available” and sexualized as 
“deceitful and promiscuous.”56  African-American women attor-
neys are particularly susceptible to having their attorney status 
overlooked and mistaken as support staff.57  Latina attorneys 
may be questioned about their immigration status or stereotyped 
as speaking Spanish.58  Additionally, they may often be chan-
neled into immigration work under the assumption that they 
would have a vested interest.59  Finally, Arab-American women 
attorneys may be stereotyped as oppressed by their veils or as 
“passive victim[s] of Arab patriarchy.”60 Although not exhaus-
tive, these stereotypes demonstrate both overt and unconscious 
biases confronting minority women in the legal field. 

These racial biases are compounded by a hierarchy in white 
America’s prejudice and stereotyping toward different racial 
groups – with African Americans at the very bottom of the ra-
cial hierarchy, followed by Latinos, and with Asian Americans 
often scoring positively.61  Social stereotyping often manifests 
itself in hiring and partnership decisions in private law firms.62

For example, although Asian Americans accounted for 11.3% 
of the top 20 law school graduates in 2005, they accounted for 
15% of large law firm associates.63  Compare this to African 
Americans accounting for 7.4% of law school graduates and 
just 5% of associates, as well as Latinos accounting for 6.9% of 
law school graduates and just 4.7% of associates.64  Between 
1998 and 2005, the growth of Asian-American attorneys (nearly 
doubling from 8.7% to 15%) at large law firms dwarfed the 
growth of African-American attorneys (marginally growing 
from 4% to 5%) and Latino attorneys (marginally growing from 
3.7% to 4.7%), suggesting that societal racial hierarchies trans-

late to private law firms.65  However, once allowed to move up 
the power structure, it seems that all minorities are left out, with 
Asian Americans as 11.8% of the pre-partner pool and 3.7% of 
the new partners; African Americans as 4.2% of the pre-partner 
poll and 1.2% of the new partners; and Latinos as 2.9% of the 
pre-partner pool and 1.6% of the new partners.66  The gender 
and racial hierarchies represented in the studies were also evi-
dent in Jenner & Block LLP’s summer associate class, which 
was the largest reported summer associate class in 2001 - there 
were 90 white summer associates (61 men and 29 women), 10 
Asian-American summer associates (6 men and 4 women), 4 
Latino summer associates (2 men and 2 women), and 1 African-
American summer associate (0 men and 1 woman).67  Conse-
quently, minority women are subject to three levels of subjuga-
tion in preference: first, subjugated as women; second, subju-
gated as minorities; and third, subjugated within their own mi-
nority status. 

While Title VII provides an available remedy for discrimi-
nation against minority women, the burden-shifting framework 
presents some practical difficulties for proving discrimination 
based on the intersection of gender and race.68  First, there are 
no cases to date challenging a partnership decision in the legal 
profession on the basis of gender plus race, perhaps for the very 
reason that Title VII is not an effective remedy for minority 
women.  The current framework for challenging partnership 
decisions may require that a woman choose to litigate as a 
woman or as a minority, but not as both.69  Thus, minority 
women risk the catch-22 of courts bifurcating their female self 
from their minority self, finding that separately they have not 
been discriminated against as a woman or as a minority, and 
ignoring that the permutation of both was the basis of their dis-
crimination.70

There are, however, a growing number of cases recognizing 
intersectionality of protected classes under Title VII.71  The 
Fifth Circuit found that African-American women constituted a 
separate protected class under Title VII in Jeffries v. Harris 
County Community Action Ass’n.72  Additionally, the Ninth 
Circuit found in Lam v. University of Hawaii that treating race 
and gender discrimination separately did not adequately assess 
the form of discrimination leveled against an Asian-American 
woman.73  In particular, the Ninth Circuit found that Asian-
American women experience a different set of stereotypes than 
do Asian-American men and white women.74  However, even 
after proving all of the elements of prima facie discrimination, a 
minority woman attorney may have difficulty demonstrating the 
nuanced discrimination faced by her sub-class in proving pre-
text for denial of partnership.  Moreover, the relatively small 
numbers of women and minorities in private law firms makes it 
difficult to find an appropriate “similarly situated” attorney for 
comparison.  In Moore v. Hughes Helicopter, the court used 
intersectionality of protected classes against an African-
American woman, holding that she was not similar enough to 
all women to be certified as a class representative.75  Addition-
ally, there were no “statistically significant” numbers of Afri-
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can-American women employed by the defendant company, 
barring her from bringing a claim as an African-American 
woman.76  Given that the Moore court found that an African-
American woman was significantly different than white women 
and African-American men, should Arab-American women be 
compared with Arab-American men, other minority women in 
general, or white women?77  In law firms, finding an appropri-
ate “similarly-situated” person is complicated further by the 
small numbers of other minorities available for comparison.   

STRIKE THREE: THE NEW DIVERSITY MARKET, MARKET
DYSFUNCTION, AND DIVERSITY QUEUES

The lack of an effective remedy under Title VII, the mas-
sive attrition rates for minority women in large law firms, and 
the lack of law firm commitment to diversity drove the rapidly 
diversifying general counsel of corporations to take action.  The 
Morgan Letter and the Call to Action brought forth a flood of 
diversity initiatives based on the number of minorities and 
women in law firms, creating a new market for diversity.78  Top 
law students also prioritize diversity when conducting job 
searches, forcing law firms to at least address the issue to attract 
the most qualified candidates.79  In June 2005, Wal-Mart sent a 
letter to its 100 largest outside counsel requesting a list of three 
to five potential partners who would manage the case with the 
general counsel, requiring at least one minority and one 
woman.80  Oracle asked “that the first person [a law firm] con-
sider for assignment to the case be a woman or a minority em-
ployee of your firm with appropriate experience.”81  Large cor-
porations, including Dupont and General Motors, track and 
monitor the number of hours worked by minority and women 
lawyers on their matters by their outside law firms.82  Large cor-
porations also require demographic breakdowns of minority and 
women associates and partners.83

Corporate counsel diversity initiatives may not actually 
generate change in private law firms, however.  First, law firms 
may be resistant to change or do not have effective diversity 
policies.84  Some law firms have responded to diversity initia-
tives by substituting exclusionary discrimination of women and 
minority attorneys with tokenism and “mascoting,” reminiscent 
of law firms’ reactions to the affirmative action policies of the 
1970s.85  Furthermore, law firms such as Venable LLP, Womble 
Carlyle Sandridge & Rice LLP, and Sonnenschein Nath & 
Rosenthal LLP have circumvented actual change in their part-
nership structure by forming alliances with minority-owned law 
firms.86  Although their motive may not have been to circumvent 
change, these alliances were prompted by a lack of qualified 
minorities and women in their firms.87  Not only does this allow 
big firms to “outsource” diversity, but it denies their own minor-
ity and women attorneys the opportunity to pursue these cases.88

Additionally, diversity initiatives may actually entrench 
minority stereotypes.  A danger implicit in diversity initiatives is 
a tendency to assume clients of a particular racial background 
prefer to work with attorneys of the same background or for 
clients to request an attorney of a particular background.89  By 

demanding diversity, general counsel may be intentionally or 
unintentionally calling for race or gender matching.90  This rein-
forces race and gender essentialism and assumes that an Afri-
can-American male client prefers an African-American male 
attorney or that an Asian-American woman client prefers an 
Asian-American female attorney.91  “Race matching” by private 
law firms, however, is prohibited under Title VII.  For example, 
although employers may engage in affirmative action to remedy 
past discrimination, basing job assignments on racial stereotypes 
violates Title VII.92

Furthermore, if assigned to a case by virtue of race, gender, 
or a combination of both, minority and women attorneys may 
not be able to turn down assignments without detrimentally im-
pacting their partnership opportunities.  For example, in King v. 
Phelps Dunbar, an African-American male attorney claimed 
that partners at the firm withheld work and unfairly criticized his 
work after turning down assignments made because of his 
race.93  Additionally, King refused to return to a trial after the 
opposing counsel made a racially insensitive remark.94  Al-
though it was undisputed that King’s evaluations were positive 
prior to these incidents and sharply declined until his resignation 
several years later, the court found that King lacked evidence 
tying the critical evaluations to these incidents.95  Consequently, 
when diversity initiatives prompt “race matching,” minorities 
may not realistically be able to turn down an assignment.  This 
has implications for career development for minorities who may 
have an interest in particular practice areas, but are channeled 
into work where a particular client wants a minority.  The rela-
tively small number of minorities in law firms greatly increases 
the likelihood of this phenomenon.  For example, in the Jenner 
& Block LLP example, if a client had requested that an African-
American summer associate work on his case, only one summer 
associate would qualify, forcing her to take the case. 

Finally, numbers-based diversity initiatives put a stigma on 
women and minorities as “affirmative action hires.”96  Attorneys 
hired to meet general counsel diversity standards may lead to the 
dominant white male partners further questioning their abilities 
and qualifications.97  For example, preferences for hiring Afri-
can Americans may be viewed as counterproductive in large law 
firms and as evidence that African Americans are not as quali-
fied as their white counterparts.98  This is the same type of ra-
tionale used in discussing why minorities leave large law firms 
in droves.99

Even if private law firms do not side-step changes in their 
diversity initiatives, the “minorities and women” standard set 
forth by the general counsel may entrench the existing margin-
alization of minority women.  Continued use of a vague 
“minority and women” category may allow law firms to hide 
behind their existing diversity marketing.  For example, a survey 
of the top ten ranked law firms, ranked by associate satisfaction, 
diversity, hours, pay, associate/partner relations, formal and in-
formal training, and pro bono commitment,100  demonstrates that 
even the best law firms utilize the generic diversity standard of 
“women and minorities” on their recruitment websites.  The 



“women and minorities” standard is evidenced in diversity ini-
tiatives that boast of recruitment of “25% persons of color”101 to 
“hosting diversity events”102 to “diversity scholars programs.”103

Some tout advancement of women attorneys, but reviewing the 
ethnic and racial backgrounds of their female partners reveals 
that advancement of women attorneys really means advance-
ment of white women attorneys.104  When firms list their diver-
sity statistics on their recruitment websites, they generally do 
not provide a breakdown of minority women and minority men.
105  However, a review of the gender of their minority partners 
reveals advancement of minority 
male attorneys, rather than mi-
nority women attorneys.106 Ad-
ditionally, most of the law firms’ 
recruitment websites clumped 
the diversity statistics for all 
their offices together, rather than 
providing an office-by-office 
breakdown.  Others did not 
make mention of diversity pro-
grams at all.107  These were just a few of the generalized images 
of diversity presented by the top ten law firms, none of which 
provided a clear picture of the actual diversity of their law firm. 

Minority women may also be denied access to the prestig-
ious large corporate cases because of their current position 
within the “diversity queue.”108  Barbara Reskin and Patricia 
Roos discuss job queues as the ordering of a group of employees 
in the order of preference, where employers will choose the em-
ployee in the highest position on the job queue as possible.  His-
torically, employers created “gender queues” in their hiring 
practices, hiring men before women.109  An updated version of 
the “gender queue” would be the “diversity queue,” or the rank-
ing of minorities and women in the order of most preferred to 
least preferred.  Thus, female attorneys are not only valued less 
than male attorneys, but they are also placed lower in the job 
queue by virtue of being assigned less important work and pre-
sumed to be incompetent. Additionally, the existence of a racial 
hierarchy caused by cognitive bias and stereotyping, may ele-
vate Asian Americans over Latinos and African Americans in 
the job queue.  Therefore, minority women may be lowered 
within the job queue by virtue of being a woman and a minority. 

Although this phenomenon has not been studied before, the 
current composition of law firm diversity, especially among the 
partners of law firms, supports the hypothesis that minority men 
and white women are more successful in their law firm careers 
than minority women.110  It is worth noting that minority male 
partners outnumber their female counterparts more than two to 
one, despite the fact there are more minority woman associates 
than minority male associates.111  For example, using Jenner & 
Block LLP’s 2001 summer associate class composition reflect-
ing 111 attorneys, a requirement of assigning a minority or 
woman attorney to a particular case could create a queue with 
44 eligible attorneys to fulfill the diversity requirement - 29 
white women, eight minority men, and seven minority 

women.112  If the diversity queue really does exist, the odds are 
stacked against the seven minority women at the bottom of the 
queue.  Although there is no direct evidence of a diversity 
queue, the current composition of law firms certainly implies 
there could be, and that it would be worth further inquiry in the 
future. 

MAKING IT TO HOME: THE FINAL SCORE

Current diversity initiatives, while well-intentioned, are 
fraught with loopholes and problems such as the lack of a uni-

form diversity amongst general 
counsel, implicit race matching, 
and lack of transparency in diver-
sity programs at the law firms.  
Moreover, the new push by cor-
porate general counsel for in-
creasing the numbers of women 
and minorities will simply en-
trench the current problems, re-
sulting in the continued margin-

alization of minority women.  By targeting only “minorities and 
women,” diversity initiatives do not account for the vulnerable 
position of minority women attorneys as double minorities, nor 
do they account for unequal advancement of ethnic or racial 
groups, such as Asian American advancement over Latino or 
African American advancement, within law firms.113

Uniform diversity standards should replace the haphazard 
diversity reporting requirements established by corporate gen-
eral counsel for their outside law firms.  Instead, an ABA diver-
sity certification program for law firms could create one uniform 
standard and yearly renewal and oversight over law firm diver-
sity initiatives.114  Currently, the ABA offers Continuing Legal 
Education (CLE) courses on diversity and has the institutional 
knowledge from its comprehensive reports on diversity.115  The 
ABA has already worked in conjunction with corporate general 
counsel to discuss diversity strategies and could continue to do 
so in creating a new diversity certification program.116  Although 
these types of programs have always been voluntary, corporate 
general counsel could agree to only use and retain law firms 
who are certified by the ABA as meeting their diversity require-
ments.  Therefore, while diversity certification would not be 
mandatory, the corporate signatories to the “Call to Action” 
could simply consult the ABA to verify law firms in compliance 
with their diversity objectives, creating a business case for law 
firms to obtain their diversity certification. 

Additionally, general counsel should stop utilizing diversity 
quotas, which could serve to perpetuate “affirmative action bias” 
and disproportionately disenfranchise minority women attor-
neys.  Rather than focusing on statistics, which tends to promote 
race or gender matching, a diversity certification program could 
provide measures resolving or redressing institutional biases 
against women, minorities, and minority women.  For example, 
the ABA certification program could require equity partners to 
attend a certain number of diversity CLEs as part of their certifi-
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cation requirements.117  Consequently, for law firms whose cli-
ents are part of the “Call to Action,” this would create a business 
case for attendance in order to secure the ABA diversity certifi-
cation and retain their client’s work.  Additionally, diversity 
inclusiveness and environment could be assessed through yearly 
surveys of each law firm’s associates and partners, with reports 
generated back to each law firm to identify particular areas of 
concern.  The ABA already has the resources to put together an 
effective questionnaire and could include factors such as associ-
ate/partner relations, experiences of discrimination, availability 
of work, and others.118  To allow for personalized diversity pro-
grams within each law firm, renewal of certification could be 
tied to closing the gap between associate and partner perceptions 
of work environment.  Although numbers may be important to 
assess the medium and long term success rates of diversity certi-
fication, they should not be the primary focus as they are now. 

Each law firm’s diversity statistics at the associate and part-
ner level should be made publicly available through the ABA, 
with the breakdown of women (and each sub-category of mi-
norities) and men (and each sub-category of minorities) to avoid 
the double counting of minority status as well as identify the 
advancement of each particular minority group.  Furthermore, 
the ABA could follow the National Association for Legal Pro-
fessionals example of reporting by office to avoid double count-
ing or blurring the numbers of one firm across several offices 
which could mask diversity problems one particular branch of-

fice.119  The availability of detailed statistics will force law firms 
to deal with the realities of their numbers rather than hiding be-
hind idyllic diversity brochures and allow prospective employ-
ees to assess the environment of the law firm independently. 

Finally, partnership requirements should be more transpar-
ent, with clear requirements and benchmarks for associates to 
rely on in their career development.  The subjective nature of 
partnership decisions makes it difficult for women and minority 
associates to determine and prove the reason for failing to make 
partner, since law firms can easily point to other motives.120

Transparency would help relieve the evidentiary burden on mi-
nority attorneys making claims under Title VII and help make 
Title VII a more effective remedy. 

The future success of diversity initiatives promulgated by 
corporate general counsel will depend on their ability to coordi-
nate with each other to leverage their influence to make the busi-
ness case for diversity in law firms.  Law firms must feel the 
financial impact of not meeting diversity standards.  In particu-
lar, this will require more corporations to act like Wal-Mart has 
done and fire law firms that do not meet their diversity goals.  
By making the bottom line money and shifting the focus from 
merely increasing the number of women and minorities to evalu-
ating a firm’s environment of inclusiveness, senior equity part-
ners will be more likely to commit to diversity. 
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Catalyst Report could be utilized.  ABA Report, supra note 13; Catalyst Report, 
supra note 13. 
119 National Association of Legal Professionals, Women and Attorneys of Color 
at Law Firms (2004), available at http://www.nalp.org/content/index.php?
pid=152 (last visited Mar. 7, 2007). 
120 Chwenyen Peters, supra note 21, at 643; Ezold, 983 F.2d 509. 
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