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DON’T YOU BE MY NEIGHBOR:
RESTRICTIVE HOUSING ORDINANCES AS THE NEW JIM CROW

By Marisa Bono* 

“We can, of course, little more than hypothesize how 
our racial passions first began to overtake us, how  
humankind’s obsession to embrace the similar and  

despise the different got stuck in our communal        
psyche....”

- Jerold M. Packard1

“They’re taking our jobs, our homes.  There’s un-      
employment partly because of the Hispanics.  The lady 

who took my job is Hispanic, and she’s bilingual.”

- Anonymous proponent of Ordinance 2903, a law 
passed in Farmers Branch Texas that prohibits            

undocumented immigrants from renting housing.2

“[T]he cruelty and humiliation of Jim Crow is a thing 
of the past.”

- President George W. Bush, in a speech delivered at 
 the John F. Kennedy Center for the Performing 

Arts in Washington, D.C., on January 16, 2006. 3 

To the extent that the laws meant to perpetuate racial 
segregation in the post-Civil War South do not exist in 
America today, President George W. Bush was right 

when he delivered his Martin Luther King Jr. commemoration 
speech in 2006: Jim Crow is dead.4  However, many do not  
recognize that such laws have since been reincarnated in forms 
that are much less conspicuous and significantly more savvy and 
mature than their predecessors.5  Facially neutral, they operate 
without reference to the racial prejudice that stirred their rebirth, 
and for this reason they are difficult to identify.6  But as        
Supreme Court Justice Potter Stewart once said of another     
subject matter similarly difficult to define, we know it when we 
see it.7

One pernicious manifestation has taken the form of anti-
immigrant ordinances that have swept through predominantly 
small and/or rural communities across the country since April 
2006.8  By utilizing such measures as English-only provisions,9

fines and criminal penalties for employers, landlords, and others 
who do business with undocumented immigrants,10 and barring 
undocumented immigrants from social services,11 local          
government officials are attempting to drive undocumented  
immigrants who are predominantly Latino out of their towns.  In 
the process, these laws create hostile living and working         
environments for Latino residents, relegating them to second-
class citizenship in their own communities, and creating a       
climate of fear and shame for the undocumented, the               
documented, and U.S. Citizens alike.  To date, approximately 
100 localities in twenty-eight states have proposed some form of 

anti-immigrant ordinance, all varying in language and scope.12

Of these, forty ordinances have passed.13

This article will examine one face of the modern anti-
immigrant campaigns: restrictive housing ordinances that      
prohibit undocumented immigrants and their families from       
renting apartment housing within city limits. The public          
rationale offered by local government officials to justify these 
ordinances is the health, safety, and welfare of local               
constituents.14 Upon closer inspection, however, these              
ordinances are actually reminiscent of racial zoning laws passed 
during the Jim Crow era to maintain and reinforce racial          
stratification.15  Throughout the early twentieth century, cities all 
over the country enacted segregation ordinances to prevent the 
intermingling of the races.16  City officials labeled African-
American neighborhoods undesirable because “the shiftless, the 
improvident, the ignorant and the criminal carry their moral and 
economic condition with them wherever they go.”17

The similarities between the racial zoning ordinances of the 
Jim Crow era and the restrictive housing ordinances of today are 
disquieting.  First, this article provides an overview of racial 
zoning ordinances passed in the early twentieth century and the 
restrictive housing ordinances of today, as well as their          
justifications.  Second, after delving into the explanations     
offered by local government officials in passing restrictive  
housing ordinances, this article concludes that such laws are a 
reaction to the growing Latino population in the United States.  
It also asserts that, like racial zoning ordinances, restrictive 
housing ordinances are passed to maintain racial segregation and 
white dominance.18  Finally, this article suggests possible       
motives for these policies of segregation and warns against     
following their treacherous path. 

OVERVIEW OF RACIAL ZONING ORDINANCES AND     
RESTRICTIVE HOUSING ORDINANCES

Before drawing any parallels between these two forms of 
discriminatory housing regulation, it is important to set the      
historical and social contexts in which they developed.  In large 
part, the characteristics of each are radically distinct and exist 
almost a century apart.  Immediate differences are evident, not 
only in the historical context, but in form as well.  For example, 
racial zoning was exclusive; while restrictive housing is        
expulsive.19  Racial zoning was an instance of de jure            
discrimination; whereas, restrictive housing is de facto,20 or so 
this article will argue.  Despite these differences, however, an 
overarching objective emerges: the segregation of races as a 
fearful reaction to a growing minority population.                                         
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RACIAL ZONING ORDINANCES

In the post-Civil War era, newly freed slaves enjoyed a brief 
period of time where they benefited from many of the rights 
enjoyed by the body politic: the right to vote, the right to own 
property, and the right to travel and associate freely.21  However, 
after Reconstruction ended in the late 1860s, and as the         
entrenched southern classes regained political power, any rights 
afforded African Americans were revoked or modified severely 
so as to render them ineffectual.22  A new system of federal and 
local laws was ushered in under Jim 
Crow, one in which “racism [was a] 
legal right and obligation.”23

Because the most obvious way to 
ensure the separation of the races was 
to force them to live in separate 
places, Jim Crow laws included      
severe restrictions on where African 
Americans could reside and travel.  
Racial zoning ordinances were largely a reaction to the mass 
migration of southern rural blacks fleeing to the North.24  In fact, 
studies from the time indicated that racial tension in the North 
was growing as the proportion of blacks in the area increased.25

In 1910, Baltimore, Maryland, passed an ordinance that zoned 
separate residential districts for blacks and whites.  Over the 
next six years, at least a dozen racial zoning ordinances were 
enacted to legally restrict members of particular races to certain 
areas of U.S. cities and towns.26  These local housing regulations 
took various forms: some segregated block by block, others  
created distinct racial districts, and “one, New Orleans 
[regulation] required new residents of a particular race to obtain 
the consent of the current residents if they were of a different 
race.”27  The purposes of the ordinances revolved largely around 
police power, or the right “‘to preserve social peace, protect  
racial purity, and safeguard property values.’”28

RESTRICTIVE HOUSING ORDINANCES

Almost a hundred years after the first racial zoning           
ordinance was passed, restrictive housing ordinances have 
evolved amidst a heated national debate over federal             
immigration policy.  In 2004, an estimated 10.3 million           
immigrants living in the United States were undocumented, with 
81% of those individuals claiming Latin American countries of 
origin.29  By December of 2005, the United States Congress was 
considering a major overhaul of federal immigration law.30

From those deliberations came a punitive House bill, known as 
the Sensenbrenner Bill after its sponsor.  The bill made it a       
felony to have undocumented status and imposed felony         
criminal sanctions on individuals who provided aid or            
humanitarian assistance to undocumented immigrants.31 The 
passage of the Sensenbrenner bill immediately incited           
unprecedented mass demonstrations. Across the country,      
millions of people, both non-citizens and citizens, protested 
against what they perceived as anti-immigrant, racially hateful 
reforms to existing U.S. immigration laws.32  A second wave of 

protests followed in March when demonstrators sought an      
overhaul of enforcement-only measures and demanded                
comprehensive immigration reform that would give amnesty to 
undocumented immigrants, in addition to a pathway to legalized 
status.33

Opponents of amnesty provisions counter-protested with 
demonstrations, albeit on a much smaller scale.34  Indeed, in the 
years leading up to these events, anti-immigrant advocates who 
favored enforcement-only measures had already been engaged in 
enforcement-type activities of their own.35  Most notably, but 

not exclusively, a group calling  itself 
the Minutemen Project had been     
organizing armed civilian volunteers 
and stationing them along the U.S.-
Mexico border in order to track and 
detain undocumented immigrants.36  In 
June 2006, following the mass pro-
immigrant demonstrations in the 

spring, the Senate passed a bill that replaced the harsher        
measures of the Sensenbrenner Bill with relief for                
undocumented immigrants.37  Not long after, members and        
supporters of groups like the Minutemen Project began to press 
harder than ever for local solutions to what they insisted was the 
federal government’s failure to enforce immigration law.38

Prominent in their efforts to promote enforcement-only laws is a 
claim that Latinos who support comprehensive immigration  
reform are plotting a “Reconquista,” or that they “seek to          
reconquer this territory by taking the land away from the United 
States and returning it to Mexico.  The goal of the Reconquista 
is to ‘reconquer’ these ‘lost’ or ‘stolen’ territories for ‘La Raza’ - 
the race indigenous to Mexico.”39  When local government    
officials first began proposing restrictive housing ordinances in 
the summer of 2006, the Minutemen and their associates spoke  
publicly in their favor and also testified at city hearings.40

Thus far, at least forty cities have proposed restrictive hous-
ing ordinances, of which fifteen have passed.41  The ordinances 
made most visible to the public by the legal challenges they in-
spired are those that were passed in Hazleton, Pennsylvania;               
Escondido, California; and Farmers Branch, Texas.42

On September 8, 2006, Hazleton, Pennsylvania, a former 
coal-mining town about forty-five miles northwest of Philadel-
phia, was the first locality to propose and pass an anti-immigrant               
ordinance that included housing restrictions.43  Entitled the         
Illegal Immigration Relief Act (IIRA), Ordinance 2006-18       
prohibited undocumented immigrants from renting property in 
the city, subjecting any property owner or tenant to fines of up to 
$250 a day and criminal penalties for a violation of the             
ordinance.44  In addition, each property owner was required to 
obtain and pay for an occupancy permit for each potential tenant 
that would be granted only upon a showing of “proof of legal 
citizenship.”45  Landlord property owners also faced suspension 
of their rental licenses for violating the ordinance.46

The restrictive housing ordinance passed by the City of  
Escondido, California, on October 16, 2006, was modeled 

The similarities between the racial      
zoning ordinances of the Jim Crow 

era and the restrictive housing        
ordinances of today are disquieting.  
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largely after the IIRA.47  The Escondido ordinance prohibited 
landlord property owners from renting an apartment to any 
“illegal alien” and placed the burden of verifying tenant legal 
status on landlords.48  Those who failed to comply with the        
ordinance would be subject to fines of up to $1,000 per day, up 
to six months in jail, and suspension of their business licenses.49

On November 13, 2006, Farmers Branch, Texas passed its 
own restrictive housing ordinance, months after it was initially 
proposed by city councilman Tim O’Hare.50  Although the 
Farmers Branch ordinance also threatened stiff financial and 
criminal penalties for landlords who rented to undocumented 
immigrants, it differed from those passed by Escondido and 
Hazleton in that it applied only to “existing leases.”51  Later  
versions of the ordinance also attempted to define “illegal 
alien.”52  The Farmers Branch city council repealed the             
ordinance and replaced it with an amended version that          
contained many of the same restrictions on immigrants’ access 
to housing as the first.  Farmers Branch voters approved the bal-
lot on May 22, 2007, and it was enjoined the same year by a 
federal court on June 19.53

JUSTIFICATIONS USED TO SUPPORT RACIAL ZONING AND
RESTRICTIVE HOUSING ORDINANCES

Despite the many decades that separate them, racial zoning 
ordinances and restrictive housing ordinances share two key 
characteristics.  First, both occurred in the wake of sudden     
influxes of minority populations in a relatively short period of 
time.  In the case of zoning ordinances, the triggering demo-
graphic change was a mass migration of southern rural blacks to 
northern cities during the Jim Crow era.54  For restrictive hous-
ing ordinances, it was the exponential growth of Latino popula-
tions in smaller, predominantly white towns.55  In Farmers 
Branch, for example, the Latino population, including both      
native and foreign born, virtually doubled – from 20% to 37% – 
during the 1990s.56  Hazleton’s population of approximately 
30,000 is about 30% Latino, up from 5% in 2000.57  The Latino 
population of Escondido, a city of approximately 142,000, has 
nearly tripled since 1990, rising from 16% to 42%.58

The second point of comparison is the use of the police 
power to justify exclusionary policies.  As indicated above, in 
addition to the blatant and public fear of racial amalgamation,59

racial zoning ordinances were premised on the notion that they 
were necessary to protect the public welfare and preserve        
property values.60  Modern day localities have relied on the 
same rationales to justify restrictive housing ordinances.  For 
example, Mayor Louis Barletta, the main proponent of the 
Hazleton ordinance, has publicly stated that, though he is      
unaware how many undocumented immigrants currently reside 
in the city, he nonetheless blames them for contributing “to 
overcrowded classrooms and failing schools, subject[ing] our 
hospitals to fiscal hardship and legal residents to substandard 
quality of care, and destroy[ing] our neighborhoods and        
diminish[ing] our overall quality of life.”61  To date, the city has 
not provided any figures to support Barletta’s assertions. 

The same pattern of baseless justification occurred in     
Escondido.  The Escondido ordinance states that “crime        
committed by illegal aliens harm[sic] the health, safety, and 
welfare of legal residents in the city.”62  During the debate        
leading up to the passage of the ordinance, city councilmember 
Marie Waldron, the driving force behind the Escondido        
ordinance, warned without evidence that illegal immigrants  
exposed other town residents to a litany of potential harms  
ranging in severity: from loud music and graffiti, to child      
molestation and deadly diseases such as leprosy and                
tuberculosis.63 Similarly, the Farmers Branch ordinance         
purports to “promote the public health, safety, and general         
welfare of the citizens of the City of Farmers Branch.”64  More 
specifically, city councilmember Tim O’Hare, who first           
proposed the ordinance, argued that it was necessary to prevent 
increasing crime rates, declining local property values, and 
school underperformance.65  However, he failed to show how all 
of these “problems” were actually linked to undocumented       
immigrants, or that they were even occurring in the first place.66

Thus, support for the racial zoning ordinances of the past 
and restrictive ordinances of today relies on the demonization of 
rapidly increasing minority populations and the aggrandizing of 
the so-called “police power” supposedly needed to control them.  
This historical and geographic commonality is crucial to          
identifying how restrictive housing ordinances perpetuate racial 
segregation. 

USING EFFECT AND INTENT TO RECOGNIZE               
RACIAL BIAS

One may be inclined to take a strong position against, and 
perhaps even take a stronger offense to, the argument that      
restrictive housing ordinances are throwbacks to the racial        
zoning ordinances of a post-slavery era.  The most obvious        
argument against this comparison is that racial zoning              
ordinances specifically targeted African Americans; whereas, 
restrictive housing ordinances target undocumented immigrants, 
not Latinos as a racially defined class.67  This response,        
however, appears as little more than a smokescreen in light of 
the intent and effect of restrictive housing ordinances.

THE INTENT OF RESTRICTIVE HOUSING ORDINANCES

A closer examination of the reasons set forth by public        
officials to justify targeting undocumented immigrants, reveals 
that they are not only unfounded, but do not distinguish between 
undocumented immigrants and Latinos in general.  Furthermore, 
localities do not avail themselves of alternative solutions that 
refrain from targeting subordinated groups of people. Put       
simply, in light of these considerations, the only conclusion a 
critical observer can reach is that these justifications are pretexts 
for racial exclusion. 

When Farmers Branch councilmember O’Hare stated      
publicly that it was necessary to protect property values,68 the 
city failed to offer any connection between immigration status 
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and problems related to health, safety, welfare, or declining 
property values.  Worse, Farmers Branch did not show that those 
problems even existed.69  Neither O’Hare nor other proponents 
of the ordinance pointed to any studies, reports, or statistics to 
support a correlation between immigration status and societal 
ills.  In fact, at the same time as the touted increase in the        
Farmers Branch Latino population, the total number of criminal 
offenses in Farmers Branch declined – from 1,413 in 2003 to 
1,306 in 2005.70  The Texas Educational Agency recently      
recognized schools in the Carrolton Farmers Branch School     
District for academic excellence in the 2004-2005 school year, 
an achievement those schools had not obtained in recently      
preceding years.71  Furthermore, O’Hare’s public comments did 
not distinguish between undocumented immigrants and Latinos.  
To explain fluctuations in property values, O’Hare reasoned that 
“what I would call less desirable people move into the  
neighborhoods, people who don’t value education, people who 
don't value taking care of their properties....”72  He claimed that 
retail operations cater to low-income and Spanish-speaking      
customers, leaving “no place for people with a good income to 
shop.”73  Yet, his statements again fail to discern between      
undocumented immigrants and Latinos in general.74

Similarly, the City of Escondido based its ordinance on 
findings that “the harboring of illegal aliens in dwelling units in 
the City, and crime committed by illegal aliens, harm the health, 
safety and welfare of legal residents in the City.”75  Unlike the 
City of Farmers Branch, Escondido relied on a June 2006 study 
by the National Latino Research Center at California State         
University San Marcos (hereafter “NLRC study”) addressing 
housing conditions in the Mission Park area of Escondido.76

The NLRC study, however, found that the causes for              
substandard housing in Escondido were the high costs of          
housing and the unavailability of affordable subsidized housing 
in Escondido – not the presence 
of “illegal aliens.”77

In Hazleton, Mayor Ray      
Barletta insisted “that illegal         
immigration leads to higher 
crime rates, contributes to over-
crowded classrooms and failing 
schools, subjects our hospitals to fiscal hardship and legal resi-
dents to substandard quality of care, and destroys our neighbor-
hoods and diminishes our overall quality of life.”78  Yet, he has 
also publicly admitted that he does not know how many “illegal 
aliens” live, work, or attend school in the city, or how many 
Hazleton crimes have been committed by “illegal immigrants,” 
legal residents, or citizens.79

Furthermore, according to statistics compiled by the           
Pennsylvania State Police Uniform Crime Reporting System, 
there has been a reduction of total arrests in Hazleton over the 
past five years, including a reduction in serious crimes such as 
rapes, robberies, homicides, and assaults.80  Under Hazleton’s 
violent crime index (VCI), undocumented immigrants           
committed no violent crime until 2006, when three such cases 

were reported out of 1,397.81  Barletta also claimed that         
Hazleton’s budget was “buckling under the strain of illegal     
immigrants,” but admitted that he was unaware how many      
undocumented workers contributed to the city’s budget by         
paying taxes.82  In 2000, Hazleton had a $1.2 million deficit, in 
stark contrast to the surplus it enjoys today.83  The town also saw 
its largest increase in property values last year.84  Its net assets 
are up 18%, and its bond rating is AAA.85

Amidst the baseless assertions about immigrants, legal       
alternatives exist that would more directly address the         
tribulations claimed by public officials.  For example, it is not 
clear why a city, without evidence showing the cause-and-effect 
between blight-like overcrowding and a certain class of              
residents, would not pursue remedies that did not target that 
group of residents.  Where concerns about property values arise, 
a city could enforce stricter penalties for landlords who were not 
keeping their buildings up to code.  Where the occurrence of 
crime is shown to be increasing, a city could fund community 
watch programs in appropriate areas, if not train and hire           
additional police officers.  There are myriad alternative solutions 
to these alleged societal woes.  Yet none are being utilized by 
cities that turn to restrictive housing ordinances. 

Thus, municipalities with restrictive housing ordinances fail 
to show a connection between the presence of immigrant          
populations and alleged societal harms.  They also ignore less 
restrictive solutions that would more directly address those 
harms to the extent that they actually exist.  Moreover,          
municipalities that pass restrictive housing ordinances           
simultaneously incur overwhelming legal and economic costs 
that they are often unable to afford.  For example, after         
Riverside, New Jersey, passed a restrictive ordinance in the fall 
of 2006, thousands of Latinos fled the community, creating a 
forceful blow to the local economy. Local businesses          

floundered, and many were 
forced to close.86  By the time 
Riverside voted to rescind the 
ordinance a year later, it had 
already spent $82,000 in attor-
ney’s fees fending off a legal 
challenge to its law.87  It is 

likely that Riverside would have spent many times that amount 
had it seen the challenge through to conclusion. 

Thus, the record of these cities reveals the intent behind the 
legal exclusion of the undocumented. In short, local              
governments’ willingness to engage in certain behavior –        
ignoring the variety of obvious legal solutions, willingly           
incurring staggering economic and legal costs, and                
simultaneously admitting to the nonexistence of evidence that 
links predominantly Latino undocumented immigrant           
populations to threatened safety or welfare – speaks for itself.  
The intent behind exclusionary ordinances is to use immigration 
status as a pretext for the racial exclusion of Latinos.

The intent behind exclusionary ordinances      
is to use immigration status as a pretext               

for the racial exclusion of Latinos. 
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THE EFFECT OF RESTRICTIVE HOUSING ORDINANCES

While restrictive housing ordinances do not explicitly        
segregate a distinct racial or ethnic class, as racial zoning        
ordinances once did, their practical effect demonstrates how 
immigration status is actually a proxy for the same type of racial 
targeting.  For example, restrictive housing ordinances apply to 
Latinos who have legal status.  Moreover, the proposal and      
debate of restrictive housing ordinances creates extraordinary 
racial tension and animus in the communities where they         
originate. Therefore, restrictive housing ordinances force     
documented and undocumented Latinos alike to choose between 
leaving their communities and families and breaking the law by 
continuing to work and attend school in a place where they have 
been categorized as outsiders. 

More specifically, Latinos suffer what this article will term 
“constructive exclusion.”  By excluding some family members 
and not others from renting housing, these ordinances                  
constructively force Latinos who have legal status, and even 
citizenship,88 to leave by imposing a choice between relocation 
and severing the familial unit.  For example, under Ordinance 
2892, the first ordinance passed 
by Farmers Branch, each poten-
tial tenant was required to show 
evidence of “eligible immigra-
tions status” in order to live in a 
rented apartment.89 This wording 
created an explicit threat to 
mixed-status families, or those families in which one or more 
parents is a non-citizen and one or more child is a U.S. citizen.  
Thus, hypothetically, where a family is comprised of one un-
documented spouse, a spouse with legal permanent residence, 
and children with U.S. citizenship by birth within the U.S., 
household heads are forced to choose between splitting apart 
and relocating their family altogether.  Even after the city re-
pealed 2892 and replaced it with 2903, the city ordinance still 
prohibited certain categories of persons permitted by the federal 
government to live and work in the United States, such as stu-
dent-visa holders and temporary workers, from renting hous-
ing.90

Ordinance language also excludes Latinos from renting 
housing by sanctioning racial stereotyping by potential land-
lords.  The Hazleton ordinance, which was closely modeled after 
the Escondido ordinance, approved the use of an individual’s 
“race, ethnicity, or national origin” as at least a partial basis for a 
complaint that they are undocumented.91  While the ordinance 
states that those factors may not be the sole basis for a               
complaint, it virtually sanctions race- and national origin-based 
targeting.  It also makes Latinos more vulnerable to false            
complaints that result in automatic criminal and financial            
penalties.  As the plaintiffs challenging the Hazleton Ordinance 
stated in their Memorandum of Law in Support of Preliminary 
Injunction, the use of race, ethnicity, and national origin as       
relevant considerations in enforcing the ordinance “threatens to 

stigmatize individuals by reason of their membership in a racial 
[or ethnic] group and to incite racial [and ethnic] hostility... 
[and] to enforce racial and ethnic division.”92

In this way, restrictive housing ordinances, like that passed 
in Hazleton, relieve landlords of a sense of responsibility for 
racist practices.  Restrictive housing ordinances encourage, or at 
the very least allow, landlords to use racial profiling while 
“screening” potential tenants.93  As Latinos make up significant 
portions of the immigrant communities in cities that have passed 
restrictive housing ordinances, landlords are virtually forced to 
consider race, national origin, and English-speaking ability 
when entering into a lease agreement.  By making the 
“degradations of racism a legal duty rather than an act of        
individual free will,”94 these ordinances essentially clear the 
consciences of racially prejudiced Americans by relieving them 
of responsibility for racist practices. 

Furthermore, restrictive housing ordinances target Latinos, 
and not merely undocumented immigrants, in another more  
circuitous method: by creating animus-filled environments 
within the communities where they are proposed.  In each case 

where restrictive ordinances were 
proposed and debated, the local 
communities were immediately 
embroiled in heated, and often        
hateful, controversy.95  By paint-
ing undocumented immigrants as 
the cause of all their communal 

woes, without evidence to support the connection, and without 
any distinctions between immigrants and Latinos in general,96

city officials embolden local residents to act on misinformation, 
prejudice, and, worse, racial animus.  As a result, Latinos are 
forced to refrain from living, working, and attending school 
comfortably in their own environments.  For example, in         
Farmers Branch, Latino parents are apprehensive that their        
children will be removed from school, and students refrain from 
speaking Spanish with each other for fear of arrest.97 Relatives 
refrain from visiting for fear of harassment.98  As Jose Gomez of 
Farmers Branch, Texas, puts it: “If we’re of a certain color, 
they’re going to point their finger at us.”99

The public rhetoric surrounding the ordinances, which    
emphasizes protecting Americans from undesirable outsiders 
who speak a different language, is evidence of this effect.  For 
example, in Farmers Branch, one ordinance proponent outright 
blamed Latinos, not immigrants, for perceived public woes: 
“They’re taking our jobs, our homes.... There’s unemployment 
partly because of the Hispanics.  The lady that took my job is 
Hispanic, and she’s bilingual.”100 Another complaint tied the 
prevalence of the Spanish language to community ruination: 
“[F]or every two [retail shops] that went vacant, one would be 
filled by a Spanish-speaking business, then, you... saw what was 
once a really, really, really nice neighborhood start to              
decline.”101  In these ways, local residents are sending Latinos a 
clear message: you are welcome to work in our city and pay 
sales taxes here, but you can’t sleep here at night. This          

“There’s unemployment partly because      
of the Hispanics.  The lady that took

my job is Hispanic, and she’s bilingual.” 
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sentiment not so vaguely echoes those from the thousands of all-
white “sundown” towns and suburbs across the West and North 
during the Jim Crow era. 102  At that time, not only African 
Americans, but Mexican Americans, and Asian Americans were 
warned not to let the sun set on them while within town limits.103

Accordingly, many Latinos who have legal status are        
prohibited from housing under restrictive housing ordinances, 
and many of those who are not will be driven out by racial          
targeting and animus.  These Latinos, in addition to               
undocumented immigrants who are employed and whose       
children are acclimated to local schools, are most likely move to 
nearby towns and suburbs.104  In this way, restrictive ordinances 
will have the palpable effect of removing a racial community 
from one city to a neighboring one.  In some cases, such as 
Farmers Branch, actual racial districts could potentially be            
created within the same city.105  Thus, restrictive housing       
ordinances initiate the first step towards the segregation sought 
by yesteryear's proponents of racial zoning laws. 

IDENTIFYING A MOTIVE TO SEGREGATE

Now that we have addressed the question of how restrictive 
housing ordinances operate to segregate Latinos, it is important 
to contemplate the motive behind these laws.  The “knee-jerk” 
explanation points to fear of racial amalgamation, the widely 
recognized driving force behind racial social control in the early 
1900s.106  Additionally, there are two more probing, possibly 
interlocking, explanations: race nuisance and fear of “the waking 
giant.”

The theory of race nuisance was raised by white plaintiffs 
during the Jim Crow era to support 
racial segregation.107  Typically, 
white landowners or municipal gov-
ernment officials articulated this con-
cept to challenge the presence of 
black people in white neighborhoods. 
“Race nuisance” encapsulated the 
notion that by virtue of race alone, 
the African-American presence cre-
ated a nuisance that disrupted the 
quiet enjoyment of land for white property owners.108  This the-
ory was also used to protest the presence of Mexicans in Texas.  
In Worm v. Wood109 and Lancaster v. Harwood,110 for example, 
Texas appellate courts rejected the plaintiffs’ requests for in-
junctions prohibiting Mexicans and African Americans from 
residing nearby. 111  The plaintiffs based their arguments on the 
premise that the presence of these racial minorities would 
“greatly injure and practically destroy the social conditions of 
[the] neighborhood.”112

The notion of race nuisance has returned in the failure by 
proponents of restrictive housing ordinances to delineate       
between undocumented immigrants and Latinos when citing 
immigrants as the cause of public ailments.  By failing to link 
the presence of undocumented immigrants to nuisances such as 
declining property values, underperforming schools, and       

increasing crime rates, proponents of restrictive housing          
ordinances insinuate that Latinos are a “per se nuisance.”  They 
claim, in essence, that Latinos, as a class of people, create a  
nuisance by their very presence.  This implication arises from 
the reality that restrictive housing ordinances are often coupled 
with the passage of English-only laws, without justification as to 
how Spanish is harmful or detrimental to the community.113

Although no appellate courts between the end of Reconstruction 
and Brown v. Board of Education ever enshrined the concept of 
Mexican residents as a race nuisance,114 today’s proponents of 
restrictive housing ordinances are now reversing that judicial 
outcome by turning to legislation.  Indeed, some localities have 
already moved towards classifying immigrants as public         
nuisances outright.115

In addition to the race nuisance theory, proponents of      
restrictive housing ordinances may be motivated by the fear of a 
“waking giant.”  The proverbial “giant” being a growing minor-
ity population that is culturally different from the majority, less 
complacent about the subordination they encounter, and         
increasingly resistant to assimilation than in previous years.  The 
combination of these factors creates fear and resentment in older 
residents as they witness the change in their community.  While 
some older residents may leave, others stay behind, fighting to 
preserve their community as they once knew it.116

Already alarmed by the sheer growth of Latino populations, 
the white majority in small communities like Farmers Branch, 
Hazleton, and Escondido may be especially intimidated by the 
changing attitude within the Latino “majority-minority.”117  This 

attitude contrasts that of the late 
nineteenth-century, when many 
Mexican Americans began insisting 
that they were white in  order to 
avoid “legal” forms of      discrimina-
tion and classification.118 Mendez v. 
Westminster, a landmark school de-
segregation case involving Mexican-
American students, concretized the 
Latino embrace of assimilation as the 
plaintiffs argued explicitly that race 

was not at issue in the case and that the “whiteness” of Mexican 
Americans carried great social value.119

This attitude prevailed well into the late 1960s, until the 
advent of the Chicano movement.120  The emergence of a non-
white identity has since been a key component in the Latino civil 
rights movement,121 and in fact, the assertion of a singular non-
white identity may have culminated in the mass immigrants' 
rights marches of 2006.122  With the emergence of this “non-
assimilationist” attitude, the Latino population is also projected 
to comprise a majority of the U.S. population within the next 
fifty years.123  These changes together have inspired allegations 
of increased competition for resources, jobs, housing, and         
education.124  Thus, the fear of the “waking giant” alludes, more 
than anything else, to the threatened financial and social        
superiority of the white majority.  The perceived peril hearkens 

The plaintiffs based their   
arguments on the premise that the 
presence of these racial minorities 

would “greatly injure and practically 
destroy the social conditions of         

[the] neighborhood.” 
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back to the post-Reconstruction mass migration of African 
Americans to the North, and their ensuing call for equal rights. 

CONCLUSION

In 1917, in Buchanan v. Warley, the Supreme Court            
addressed the constitutionality of a Louisville, Kentucky, racial 
zoning ordinance.125  Although the Court invalidated the          
ordinance, it did so in a limited holding that trumpeted the         
priority of white property rights more than it rejected racial 
housing segregation.126  Similarly, those courts that have       
enjoined restrictive housing ordinances, thus far, have done so 
on the basis of federal preemption, and not because of any       
discrimination based on suspect classification.127

However, notwithstanding other constitutional problems 
posed by restrictive housing ordinances – namely the threat of 
piecemeal immigration policy thrown together by localities in a 
field already preempted by the federal government128 – local 
governments should be vigilant of the racial impact of these 
ordinances.  Across the country, the slow tide of restrictive 
housing ordinances threatens to create segregated towns, where 

Latinos are welcomed community members in one, while unin-
vited guests in the next.129  During the Jim Crow era, de facto 
inequality followed separateness.130  In other words, “if Jim 
Crow placed a badge of inferiority on the black race, it provided 
license to devalue black interests as well.”131  As shown above, 
the controversy surrounding the proposal and passage of restric-
tive housing ordinances has already shown shades of a reemer-
gence of one of the most shameful chapters of this country’s 
history. 

In large part, it was the moral outrage over segregation and 
the second-class citizenship of African Americans that rang the 
death knell for de jure apartheid.  Lest they repeat an ugly past, 
local governments should utilize means other than restrictive 
housing ordinances to alleviate social tribulations, to the extent 
that they actually exist.  In the meantime, grounded in a social 
consciousness gleaned from the history of our country’s race 
relations before the Civil Rights Movement, we should speak 
out and act swiftly to prevent the actions of those who refuse to 
heed that unfortunate legacy. 
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57 American Fact Finder, United States Census Bureau, available at http://
factfinder.census.gov/ (search “Hazleton city” and “Pennsylvania” under “Fast 
Access to Information”) (last visited Oct. 7, 2007). 
58 American Fact Finder, United States Census Bureau, available at http://
factfinder.census.gov/ (search “Escondido city” and “California” under “Fast 
Access to Information”) (last visited Oct. 7, 2007).  Ironically, in most localities 
where restrictive housing ordinances have passed, a significant amount of the 
increase in the Latino population appears to consist not of immigrants, but of 
native-born citizens moving from one part of the country to another, as well as 
children born to Latinos already living in the locale.  See Esbenshade, supra note 
55. 
59 See Dubin, supra note 19, at ll. 
60 See, e.g., Higginbotham et al., supra note 17, at 854 (citing Brief for            
Defendant in Error at 7, 12, Buchanan v. Warley, 245 U.S. 60 (1917) (No. 33)); 
Godsil, supra note 15, at 539. 
61 See Hazleton, Pa., Ordinance No. 2006-18, preamble Comprehensive Immi-
gration Reform: Field Hearing in Philadelphia Before the United States Senate 
Judiciary Committee, (testimony of Barletta). 
62 Escondido, Cal., Ordinance No. 2006-38 Sec. 1 ¶ 3 (establishing Penalties for 
the Harboring of Illegal Aliens in the City of Escondido). 
63 City of Escondido, supra note 14. 
64 Farmers Branch, Tex., Ordinance No. 2892. 
65 See Farmers Branch, Tex., Ordinance No. 2892; Sandoval, supra note 2 
(quoting a proponent of Prop. 2892, the restrictive housing ordinance passed in 
Farmers Branch, Texas). 
66 Farmers Branch, Tex., Ordinance No. 2892; Sandoval, supra note 2 (quoting a 
proponent of Prop. 2892, the restrictive housing ordinance passed in Farmers 
Branch, Texas). 
67 Ironically, the fact that Latinos have not suffered historic de jure                       
discrimination has often been used as a reason for excluding them from               
antidiscrimination discourse.  See generally Bitton, supra note 6, at 596. 
Mexican-Americans did not explicitly fall under any of America’s de jure      
discriminatory regulations discriminatory regulations during the Jim Crow era, 
despite the fact that Mexican-Americans were a substantial minority group at the 
time.  However, although they almost did not suffer from prominent or legally 
visible de jure discrimination, Mexican-Americans did suffer from chronic abuse 
and segregation.  This discrimination was quite similar in its outcome to that 
suffered by de jure discriminated against groups, except that the discrimination 
against Mexican-Americans did not primarily occur through the use of the        
formal legal system.  To date, despite being the largest minority group in        
America, Mexican-Americans remain largely invisible in the antidiscrimination 
discourse. 
See also Ariel Gross, “The Caucasian Cloak: Mexican Americans and the  
Politics of Whiteness in the Twentieth-Century Southwest, 95 GEO. L.J. 337, 
354-60 (2007) (describing discrimination endured by Mexican Americans under 
Jim Crow in Texas and throughout the Southeastern United States); Delbert 
Roman, The Citizenship Dialectic, 20 GEO. IMMIX. L. J. 557, 600-02 (2006) 
(describing various forms of de jure and de facto discrimination suffered by 
Mexican-American in the mid-twentieth century); The Subcommittee on         
Constitutional Rights: United States Senate Judiciary Committee (testimony of 
Leonel Castillo describing de jure and de facto instances of discrimination faces 
by Mexican Americans in Texas in the mid-twentieth century and in favor of the 
1975 Extension of the Voting Rights Act). 
68 Sandoval, supra note 2. 
69 See Farmers Branch, Tex., Ordinance No. 2892, preamble at p. 2; Farmers 
Branch, Tex., Ordinance No. 2903, preamble. 
70 Texas Department of Public Safety, Crime Records Service State Record 
Reports, available at http://www.txdps.state.tx.us/administration/crime_records/
pages/crimestatistics.htm#2001 (last visited Oct. 7, 2007). Immigration Policy 
Center, The Myth of Immigrant Criminality and the Paradox of Assimilation: 
Incarceration Rates among Native and Foreign-Born Men, available at http://
www.ilw.com/articles/2007,0725-rumbaut.pdf (last visited Oct. 7, 2007) 
[hereinafter Rumbaut & Ewing].    
71 See Texas Educational Agency, Academic Excellence Indicator System 
(AEIS) for Carrolton-Farmers Branch Independent School District, available at 
http://www.tea.state.tx.us/cgi/sas/broker.  This is consistent with a nationwide 
trend – as the undocumented population has doubled since 1994, the violent 
crime rate in the United States has decreased 34.2 percent, and the property 
crime rate has fallen 26.4 percent.  In fact, among men ages 18 – 39, the        
incarceration rate for the native born in 2000 was five times higher than the 
incarceration of the foreign born.  See Rumbaut & Ewing, supra note 70. 
The Farmers Branch superintendent Annette Griffen also denies O’Hare’s       
assertions. See Katherine Leal Munmuth, FB Schools Have Different View Of 
Immigrants, DALLAS MORNING NEWS, Jan. 21, 2007, available at http://

www.dallasnews.com/sharedcontent/dws/dn/latestnews/
stories/012107dnmetfbisd.15a36fb.html (last visited Oct. 7, 2007). 
72 Sandoval, supra note 2. 
73 Id. 
74 O’Hare’s accusations about the negative externalities of a strong immigration 
population on the local economy also contradict recent findings by the State of 
Texas.  See Darryl Fears, Texas Official's Report Ignites a New Border Conflict,
Washington Post, Dec. 15, 2006, available at http://www.washingtonpost.com/
wp-dyn/content/article/2006/12/14/AR2006121401552.html (discussing a report 
by Texas State Comptroller Carol Keeton Strayhorn which found that             
undocumented immigrants “put about $420 million more into state coffers than 
they take out”) (last visited Oct. 7, 2007). 
75 Escondido, Cal., Ordinance No. 2006-38 (establishing Penalties for the       
Harboring of Illegal Aliens in the City of Escondido). 
76 See generally Mission Park Community Survey, National Latino Research 
Center at California State University San Marcos (June 2006), available at 
http://www.csusm.edu/nlrc/publications/Reports/
MissionPark_Community_Survey_2006.pdf (last visited Oct. 7, 2007). 
77 Id. 
78 Dan Geringer, PHILADELPHIA DAILY NEWS, Bloomberg: U.S. Can’t Stem 
Immigration Tide: NYC, Hazleton Mayors Disagree At Hearing Here, July 6, 
2006, available at http://hecubus.wordpress.com/2006/07/07/illegal-
immigration-hearings-hurt-my-ears/ (last visited Oct. 7, 2007)[hereinafter        
Geringer]. 
79 Id.
80 See Pennsylvania State Police Uniform Crime Reporting System, available at
http://ucr.psp.state.pa.us/UCR/Reporting/Annual/AnnualSumArrestUI.asp (last 
visited Oct. 7, 2007). 
81 Id.; see also Rubén G. Rumbaut, Ph.D., Fed.R.Civ.P. 26(a)(2) Report on the 
City of Hazleton’s Premise, in the Illegal Immigration Relief Act Ordinance, that 
Illegal Immigrants Contribute to Higher Crime Rates, available at http://
www.aclupa.org/downloads/Rumbautreportonordinance.pdf (last visited Oct. 7, 
2007).  Mayor Barletta’s accusations are also contradicted by recent studies 
showing that immigrants do not raise the crime rate in the United States.  See, 
e.g., Eunice Moscoso, Study: Immigrants don't raise U.S. crime rate, ARIZONA
DAILY STAR, Feb. 27, 2007, available at http://www.azstarnet.com/news/171109 
(last visited Oct. 7, 2007); Rumbaut & Ewing, supra note 70; Richard D. Alba, 
et al, Open Letter on Immigration and Crime, The American Immigration Law 
Foundation, July 2, 2007, available at http://www.ailf.org/ipc/
ipc_openletter0507.shtml (last visited Oct. 7, 2007). 
82 Geringer, supra note 78.
83 Sara M. Philly, “It’s not easy Fighting City Hall”, American Civil Liberties 
Union of Pennsylvania, ACLU Blog: Speaking Freely, March 23, 2007,         
available at http://aclupa.blogspot.com/2007/03/its-not-easy-fighting-city-
hall.html (last visited Oct. 7, 2007). 
84 Id. 
85 Id.
86 See Ken Belson & Jill P. Caruzzo, Towns Rethink Laws Against Illegal        
Immigrants,N.Y. TIMES, Sept. 26, 2007. 
87 Id.
88 Approximately 30% of the households targeted by restrictive housing ordi-
nances include U.S. citizen children. Roughly 3.1 million U.S.-born citizen 
children in the United States live in households headed by undocumented immi-
grants.  See Esbenshade, supra note 55. 
89 Farmers Branch, Tex., Ordinance No. 2892. 
90 Farmers Branch, Tex., Ordinance No. 2903; Villas, 496 F.Supp.757.         
Ordinance 2903 defined “eligible immigrants” as those defined by 24 C.F.R. § 
5.504, a federal housing regulation concerning eligibility for federal housing 
assistance.  But 24 C.F.R. § 5.504 merely identifies which classes of immigrants 
are eligible for public housing programs. It does not identify which classes of 
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certain classes of immigrants with legal status. 
91 Hazleton, Pa., Ordinance No. 2006-18, Sec. 4.B.2 and Sec. 5.B.2. 
92 Villas, 497 F.Supp.2d 757.
93 See Herbert Hovenkamp, Social Science and Segregation before Brown, 1985 
DUKE L.J. 624, 624-25. 
94 Id.
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Munmuth, supra note 71. 
96 See Section I, supra.
97 See Munmuth, supra note 71. 
98 See Munmuth, supra note 71. 
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Aug. 26, 2006, available at http://www.dallasnews.com/sharedcontent/dws/dn/
latestnews/stories/082706dnmetbranch.1b79f1e.html (last visited Oct. 7, 2007) 
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www.nctimes.com/articles/2006/11/01/news/top_stories/0_03_0010_31_06.txt 
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came to the United States from the Dominican Republic a decade ago. ‘Now, we 
have a war against us. I am legal, but I feel the pressure also.’”) (last visited Oct. 
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Born Workers, S.F. CHRON., Feb. 28, 2007, available at http://www.sfgate.com/
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2007).  
101 Annabelle Garay, O’Hare Stirs Up Texas Immigrant Debate, DENVER POST,
July 22, 2007, available at http://www.denverpost.com/nationworld/ci_6438454 
(last visited Oct. 7, 2007).  The effect of local ordinances on the Latino psyche is 
also evident – according to a recent study by the Pew Hispanic Center, over half 
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2006, available at http://www.washingtonpost.com/wp-dyn/content/
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103 Id. 
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CBS 11-News, Top Stories, Dec. 28, 2006, Farmers Branch Tenants Leaving 
Their Apartments (on file with the author) (Farmers Branch); Bykowicz, supra
note 101; See also Judge, supra note 99 (“‘Everyone was running scared and 
left town,’ said Lopez, 39. ‘We had customers who came in who were legal 
citizens and they didn't want the harassment and hassle and told us they were 
leaving.’”); Press Archives – Riverside, Geoff Mulvihill, Since strict immigra-
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Sept. 27, 2006, available at http://njmda.org/press-archive/sincestrict.php 
(Valley Park, New Jersey) (last visited Oct. 7, 2007). 
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106 See, e.g., Hovenkamp, supra note 93, at 657; Dubin, supra 19, at 749.  While 
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e.g., Brad Knickerbocker, Anti-Immigrant Sentiments Fuel Ku Klux Klan        
Resurgence, Christian Science Monitor, Feb. 9, 2007, available at http://
www.csmonitor.com/2007/0209/p02s02-ussc.html (last visited Oct. 7, 2007); 
Southern Poverty Law Center Intelligence Report, The Year In Hate: Race-based 
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hate groups swells, Spring 2001, available at http://www.splcenter.org/intel/
intelreport/article.jsp?aid=233 (last visited Oct. 7, 2007). 
107 See Godsil, supra note 15, at 515. 
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111 Worm 223 S.W. at 1018; see also Harty v. Guerra, 269 S.W. 1064 (Tex. Civ. 
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112 Worm, 223 S.W. at 1018 (quoting Petition for Writ of Injunction, Worm)
113 Sandoval, supra note 2. 
114 See Godsil, supra note 15, at 519. 
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15, 2006, available at http://www.4029tv.com/news/10177338/detail.html.(last 
visited Oct. 7, 2007). 
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119 See Toni Robinson & Greg Robinson, Mendez v. Westminster: Asian-Latino 
Coalition Triumphant?, 10 ASIAN L.J. 161, 173 (2003). 
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122 See Section I, supra.
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Demographics (Oct. 1996), available at http://findarticles.com/p/articles/
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124 See, e.g., Blacks, Latinos and the Immigration Debate, March 31, 2006,  
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(last visited Oct. 7, 2007). 
125 Buchanan v. Warley, 245 U.S. 60 (1917). 
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sued Warley for specific performance, Warley raised the Louisville racial zoning 
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