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SPECIAL INSERT COMMEMORATING THE TENTH ANNUAL HISPANIC LAW CONFERENCE

IMMIGRATION POLICY AND IMMIGRATION FLOWS:
A COMPARATIVE ANALYSIS OF IMMIGRATION LAW

IN THE U.S. AND ARGENTINA

By Adela de la Torre, Ph.D.
and Julia Mendoza *

awyers and policy experts within the Latino community
need to foster cultural responsibility for immigration
reform by participating in the policy dialogue.
Although Latino lawyers do not represent the broad American
population, they do represent American communities that have

racialized hatred focused on select minorities opened space in
the American economy for an alternative source of low-skilled
labor: Mexican immigrants. Although the need for labor ceased
during the Great Depression, recruitment was revived during
World War I1.*

been discriminated against because
of their cultural and racial heritage.
It is important to uphold the diverse
cultural identities of Latinos while
asserting policies that will not only
benefit Latino communities but also
conciliate past discrimination.

In 1942, the United States
negotiated a treaty with the Mexi-
can government in an attempt to fill
labor shortages created by the draft.
The Bracero Program was imple-
mented to supply the United States
with temporary agricultural work-

One important country in the Western Hemisphere that has
developed a more forward-thinking immigration strategy is Ar-
gentina. Like the United States, Argentina experienced massive
European immigration at the end of the nineteenth and early
twentieth centuries. Unlike the United States, however, it has
developed a more open approach toward its bordering nations
and natural trading  partners. Argentina’s strategy to develop a
more balanced and race-neutral federal immigration policy has
resulted in a more humane and economically sound approach to
immigration reform in comparison to the United States. In order
to fully compare the two countries’ immigration policies, it is
important to summarize the historical development of U.S. im-
migration policy.

The U.S.-Mexico immigration relationship began after the
Mexican Revolution, in response to the disarray of the post-
revolutionary years. In an attempt to establish stability after
years of war, many Mexican migrants moved up to the North,
hoping to establish themselves economically. At the same time,
many American employers ran recruitment campaigns to acquire
cheap, dispensable labor.'

In addition to significant economic “pull-factors,” Mexican
migrants were also drawn to the United States by the change in
American immigration policies. During this time in the U.S.,,
public fear evolved in response to the Eastern and Southern
Europeans, the Chinese, and the Japanese. This fear was not
only expressed on the streets by racial violence and segregation,
but also conveyed in immigration legislation. The immigration
laws of this era imposed significant restrictions on the type of
immigrants that were able to come to the United States.® This
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ers. Although the initial intent of the Bracero Program was to
supply labor to the United States during the war, the program
was so advantageous for American employers that it continued
until 1964.°

Under the Bracero Program, nearly five million Mexican
migrants came to the United States.” Under the program, the
Department of Labor would certify an American employer’s
estimation of labor needs and then make a request to the
which in response transferred the
migrants to the United States. Once the workers arrived, the
Department of Labor placed them with private American
employers.’

The Bracero Program established migratory patterns for
both documented and undocumented immigrants. Although the
Bracero Program established a legal avenue for Mexican
immigrants to come to the United States, it also created many

Mexican government,

pull-factors to encourage those who did not qualify under the
program requirements to come as well. The United States was
aware that its recruitment activities promoted Mexicans’ belief
that the United States was the land of opportunity, which enticed
many migrants to enter illegally or without inspection. ®

Despite the necessity of low-wage workers during this era,
Mexican immigrants lacked basic rights. They had the ability to
participate economically in the United States, but were unable to
participate politically.” This political disenfranchisement in
addition to the blatant racism created an incredibly hostile
environment for these immigrants. In this environment
“Operation Wetback” was spawned.'® 1In response to public
concerns over loose border policies and the frenzy caused by the
increasing employment of Mexican immigrants, Operation
Wetback deported over one million Mexicans, including many
documented Mexicans, under the supervision of the Immigration
and Naturalization Service.'' Federal strategies, such as border
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patrol profiling, employed in the 1950s to target Mexican
immigrants, are still used today and have been protected under
the most recent U.S. Supreme Court decisions.'

Given the primacy of popular opinion in determining
federal immigration policy in the United States, it is not
surprising that the racialized tone and anti- immigrant rhetoric of
the past has prevailed in the formulation of policies during the
last two Administrations. The Bush Administration has placed
the immigration problem at the forefront of its policy concerns.
In response to the presence of an estimated 12 million
undocumented immigrants in the United States, President Bush
has attempted to create a solution that not only resolves the
national political divide but also pacifies international trade
partners. The solution proposed is another guest worker
program."

On June 7, 2007, the Senate quashed the program, and the
prospects of comprehensive immigration reform, by a fifteen-
vote margin.'* The outcome resulted in an overwhelming
amount of criticism from core Republican voters and liberal
Democrats. ° Despite support from President Bush, Democratic
leaders of the Senate, and some prominent senators from both
parties, the bipartisan plan never came to life.'®

One of the most problematic aspects of the bill was a
proposal that would shift policy preferences away from the
naturalization of applicants with family ties in the United States
toward the employment of immigrants with advanced skills,
college degrees and English-speaking ability.'” Supporters of
this proposal claim that immigrants would still be able to bring
close family members into the country.'® However, opponents
of the proposal argue that countless families would be split apart
in exchange for a very selective admissions process based on
classist and racist preferences.'’

Another problematic issue with the proposed legislation was
the guest-worker proposal. Despite a desperate struggle from
both sides of the Senate and a cut of the initial proposal of
400,000 two-year guest worker visas into half, there wasn’t
enough cumulative support to satisfy the political expectations
of the entire electorate.*® This political crisis raises concerns for
policy analysts, such as the Immigration Policy Center, which
cites the Bureau of Labor’s recent findings and concludes that
not only would a guest worker program be desirable but also
necessary to sustain current economic growth®':

A key component of the immigration reform bill now
being debated in Congress is a new temporary worker
program that, ostensibly, would replace the current
stream of undocumented migration with a regulated
flow of less-skilled immigrant workers. However...
the temporary worker provisions of the legislation, as
they now stand... would not respond to the growing
demand for less-skilled workers to fill permanent
jobs in high-growth industries like construction. In

fact, the temporary program taking shape in the
Senate would have the effect of cycling less-skilled
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immigrant workers in and out of the lowest rungs of
the U.S. labor force without creating any longer-term
investment in the workers or the industries in which
they are employed....An alternative program that
allows workers to apply for permanent status would
better address industry’s need for a larger and more
settled less-skilled workforce and would more likely
discourage undocumented immigration in the
future.*

Given the current political tenor and the historical record
on immigration policy, the United States appears inclined to
continue to subordinate basic human rights issues and hamper
strategies to integrate immigration with the needs of the eco-
nomic sector.

Although a comprehensive immigration reform plan has yet
to be approved, the Bush Administration has managed to subdue
the immigration problem by increasing physical deterrents to
illegal migration through an enhanced border-enforcement
system. On October 26, 2006, George Bush signed the Secure
Fence Act.”® During the inauguration of this bill, the president
declared, “This bill will help protect the American people. This
bill will make our borders more secure. It is an important step
towards immigration reform.”** This measure reflected the
Republican House leaders’ attempt to fulfill their promise to
‘crack down’ on immigration.”

The Secure Fence Act authorizes a 700-mile border that
would stretch around the town of Tecate, California, and build
an expansion between Calexico, California, and Douglas,
Arizona. In addition, the bill provides funding for more sensors,
satellites, radars, lighting, cameras, and other diction devices for
the 2,000-mile U.S-Mexico border.”* The scope of the
immigration protection and enforcement budget for the 2007
fiscal year is estimated at $21.3 billion dollars, not including the
two to nine billion-dollar estimated cost of building the fence.”’

Until the underlying political motivation for immigration
policy changes, U.S. immigration policy will further alienate
low-wage, largely Mexican immigrants from mainstream U.S.
society and continue the growing racial and economic divide of
Mexican immigrants vis-a-vis the majority of the U.S.
population.”® The proposed wall on the US-Mexico border
illustrates, both symbolically and politically, the moral dilemma
that U.S. policymakers face with regard to immigration policy
relative to other countries in the Western Hemisphere. As stated
below by one critic, the wall is a “vivid demonstration of the
moral bankruptcy of American politics,” and it is an offense
against humanity by separating families and dividing those who
wish to be joined. %

Although the United States is often viewed as a model for
incorporating diverse immigrants, it may lag behind other “less
developed” countries in its strategies to address economic needs
while maintaining humane and equitable treatment of immigrant
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populations. Historically, the United States has developed ad
hoc and often overtly racist immigration policies, accompanied
by federal legislation that limits equal access to programs that
would speed up immigrant assimilation into American society.”
There has been no successful solution to address the competing
political forces within the immigration debate, and there is
growing alienation across constituent groups that could be
disproportionately supported by the racist rhetorical discourse.’'

When looking at other countries that still rely on immigrant
labor, it is opportune to review Argentina in a comparative
framework with the United States, as both nations share similar
histories of European immigration in the latter part of the nine-
teenth century.’” However, there are clear divergences in
immigration policy at the federal level in these two countries.
For example, in Argentina, unlike the Unites States, popular
racist rhetoric about immigrants has never overwhelmed its
overall federal policy strategy of providing relatively easy
mechanisms for immigration and citizenship for immigrants.
This is demonstrated not only in the Argentinean Constitution,
but also within the immigration laws sanctioned by Congress in
2003, the implementation of the Patria Grande, and the
economic influences of the MERCOSUR.

The Argentinean Constitution features three primary
sections within the first articles that illustrate the foundational
hegemony that influenced Argentinean immigration policy.” In
Article 25, the Argentinean Constitution states its desire to
promote immigration from Europe.** Many have chosen to look
at this declaration as creating the foundational rhetoric to
promote preferential treatment for European immigrants over
the surrounding indigenous communities from other countries.”
Although it is impossible to deny that the mainstream
Argentinean sentiments towards immigrants have been
historically pro-European, the Argentinean political and social
discourse did not historically pro-

cional de Normalizacion Documentaria Migratoria, the
Kirchner Administration constructed a legal and political frame-
work to support the basic human rights of immigrants and to
complement the international framework asserted under the

MERCOSUR and the pressures of globalization.*’

Globalization and the effects of the MERCOSUR
agreement have played a significant role in establishing both
push and pull factors for migrants within Latin America.
Although Argentinean economy is not comparable to that of the
United States, it still provides an interesting vantage point to
compare immigration policies, as both economies receive
immigrants from geographically neighboring countries and
feature relative wage differentials as strong pull factors.

MERCOSUR is a regional integration organization in
which Argentina, Brazil, Uruguay, and Paraguay are member
countries and Chile and Bolivia are associate countries. It was
established in the Southern Cone region in an attempt to
generate intra-regional trade while encouraging the liberalization
achievements needed to compete in a global market.*!
MERCOSUR has contributed to the significant flow of
immigrants from neighboring countries such as Bolivia, Para-
guay, Uruguay and Chile. MERCOSUR has also managed to
catalyze hundreds of cross-border investments within the
Southern Cone region. This phenomenon was virtually unknown
in the economic history of South America prior to the 1990s and
was ‘“necessary to create internationally competitive sub
regional firms. Furthermore, MERCOSUR has widened the
scope and deepened the level of intraregional relations through
regional infrastructure initiatives, cooperative agendas in
education and culture, and heightened interaction among
political actors of the member states.”*

When Argentina signed MERCOSUR, it signed a trade

duce xenophobia in the same in-
fringing manner as was produced
within the U.S. context.*® Addition-
ally, unlike the Constitution of the
United States, the Argentinean Con-
stitution granted protection of basic
rights to all the inhabitants of the
country, not only to its citizens, pro-

agreement that acknowledged the
need for residency on behalf of im-
migrants.** The agreement estab-
lishes a manner in which temporary
residents have access to residence
for up to two years in the country
that they desire. This legal frame-
work coincides well with the exist-
ing Argentinean immigration legal

tecting immigrants’ basic rights.*’

In recent years, Argentina has expanded upon its legal
foundation of immigrants’ rights through its Civil Code.*® This
development of a pro-immigration policy came into full force
during the Kirchner Administration. In 2003 President Nestor
Kirchner introduced into legislation a law that reduced the re-
strictions on immigration from other South American countries
and guaranteed access to public health and education for both
documented and undocumented immigrants.” By introducing
La Ley de Migraciones 25.871 and creating E/ Programa Na-
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system. The agreement embraces a unified effort to deter em-
ployment of illegal immigrants by providing sanctions for those
employing illegal workers and guaranteeing that such sanctions
will not have repercussions on the rights of immigrant work-
ers.’

Argentina’s legislative history and case law enforces
immigration in a manner that complements MERCOSUR’s
economic goals. Unlike other international trade agreements,
MERCOSUR and the Argentinean legal system enforce an
immigration framework that supports a humanitarian

THE MODERN AMERICAN



immigration doctrine. By contrast, this was not the case when
the North American Free Trade Agreement (hereafter NAFTA)
was passed in the 1990s absent any easing of immigration
restrictions for Mexican workers as a result of greater economic
integration through trade among the three member countries.

Unlike NAFTA, the Patria Grande furthered the intent of
Argentina to enforce laws and employ its economic policies in a
humanitarian manner. The Patria Grande was created to
address the widespread abuse of undocumented immigrants in
response to a tragic fire in a Buenos Aires sweatshop that caused
the deaths of several undocumented Bolivian immigrants.”® By
giving undocumented immigrants within the Southern Cone
region a legal avenue to obtain residency, the plan attempted to
ease the bureaucratic process of documentation and was aimed
at promoting human rights for the residents within the
MERCOSUR region.

As a result of the Argentinean government’s efforts,

migration multilaterally, and not on a vision based
exclusively on sovereignty and the State. As proof of
this, he cited the important agreements of
MERCOSUR and the South American Conference of
Migration that had already achieved advances. The
search for better conditions of life in other countries
must not be reproachable, much less criminalized, he
continued. Countries should address the issue by
searching for mechanisms of cooperation and
integration. He noted that Argentina had sealed that
spirit into its migration policies in the National Law
of Migration in 2004. That had affirmed Argentina's
commitment to guaranteeing the human rights of
migrants, while establishing mechanisms to regulate
migration, thereby minimizing discrimination and
xenophobia.*

Franco eloquently echoes the Argentinean attitude towards
immigration policy, which includes concern for the equitable
treatment of undocumented

350,000 residence visas were
issued to wundocumented
immigrants in 2006 — eight
times the 2005 total.’ Cur-
rently, Argentina’s federal gov-
ernment is planning to offer
amnesty to approximately one
million undocumented
grants that work in the country.

immi-

immigrants. Franco states that
immigration policy experts
should recognize the basic
desire that all individuals have
to improve their economic
well-being, which provides the
underlying incentive for
immigrant flows. In addition,

The Patria Grande also set a
legal course for an estimated 700,000 to one million illegal im-
migrants to eventually seek citizenship.*® Legal scholars antici-
pate future legal discourse on how to construct legally immi-
grants’ citizenship after two years. Nevertheless, the Patria
Grande should create an environment in which undocumented
immigrants avoid victimization and will provide a vehicle for
citizenship for undocumented workers in Argentina.

Although the historical Argentinean sentiment linked to
immigration policies targeted preferred racial groups of
immigrants, Argentina is currently moving forward with
immigration policies that promote the political, social, and
economic cohesion of the Southern Cone region. In order to
fully appreciate the differences between United States and
Argentinean immigration policies, it is critical to place these
cultural differences within a comparative historical framework.

In a United Nations Press Release announced on September
15, 2006, in reference to Global Migration Policy, Vice-Minister
for Latin American Policy of the Ministry of Foreign Affairs of
Argentina, Leonardo Franco, commented that policies similar to
Patria Grande need to be used as an outline for immigration
policy.
Argentina had participated in this high-level session
in the context of regional integration that addressed
migration from a human rights perspective, he said.
His country had also decided to promote the issue of

Special Summer-Fall 2007

given his analysis of the
broader economic problems, immigration solutions require co-
operative partnerships across neighboring countries. Multi-
lateralism in trade and immigration is a logical policy outcome
from the MERCOSUR agreement.

Beyond the more balanced immigration approach
supported by the MERCOSUR agreement, Argentina has
continued to support a race-neutral and humane approach to
addressing new immigrants — both legal and undocumented.
Argentina has refused to allow either hostile popular opinion
about immigrants or cyclical crises to affect its federal policies.
Thus, there is little legislative evidence of unilateral and/or hos-
tile immigrant policies unlike the ones documented in the United
States. Finally, Argentina has maintained its core cultural values
for incorporating new immigrants within its social milieu.

Although there are a handful of cases in which immigrants
have struggled to receive residency, generally Argentina
supports immigrants by maintaining a legal structure that
theoretically guarantees their human and civil rights.® This
general structure has been realized in the recent implementation
of the Patria Grande Agreement and the recently enacted
immigration laws that value the human rights of undocumented
immigrants. As a result, on an international level, this
agreement has become a model for how other countries should
treat their immigration ‘problem.’

The United States, by contrast, continues to maintain a uni-
lateral and racialized policy with regard to immigration reform.
Human rights issues are of secondary concern in light of recent
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terrorist attacks, and popular sentiment continues to view low-
income Mexican immigrants as inferior, illegal, and therefore
unworthy of any federal legal status.”’ Furthermore, there are
few attempts to address the challenge of a meaningful political
and economic incorporation of these new immigrants into
American society.

The popular dialogue regarding immigration policy in the
U.S. is easily captured within the news media, which often
report on smuggling, interception, or raids of undocumented
workers in the key employment sectors of the U.S. economy.
This manner of portraying “The Immigration Debate” not only

infringes upon the everyday struggle of undocumented

Historically, the United States has lagged in developing a
forward thinking, multinational immigration policy. Argentina,
however, has provided an interesting template for addressing
immigration that supports both economic success for employers
and immigrant employees as well as a process for rapid
normalization of legal and undocumented immigrants. Unlike
the case of NAFTA, the MERCOSUR agreement included
specific labor market policies that were mutually beneficial for
participating countries.

Thus, although both countries may be motivated by self
interest and a degree of popular support with regard to
immigration policy, the U.S. has lagged in its ability to handle

immigrants, but upon all Latinos
Press coverage of fed-
eral immigration raids in Georgia
during September 2006 is one
clear example. In these illegal
raids, federal immigration agents
swept through towns in south-
eastern Georgia, relying heavily
on racial and ethnic profiling.**
A lawsuit brought forth by the

as well.

and

meaningful reform that addresses
key economic domestic interests
and is placed within the context
of meeting minimum human
rights needs. The United States’
immigration policy response may
be seen as a protectionist strategy
that undermines its
within a global and free trade
environment. Within the context

position

Southern Poverty Law Center states that United States Immigra-
tion and Customs Enforcement agents illegally detained and
unlawfully searched documented Latinos, violating their Fourth
and Fifth Amendment rights. Illegal immigration raids reinforce
the narrow, nationalistic perspective that unilateral solutions
form the appropriate response to immigration reform. This
manner of approaching immigration reform not only hampers
the basic rights of undocumented immigrants, but also effects
the entire Latino community.

Economic globalization requires states to move from ad
hoc, self-interested and racist immigration policies to a
balanced, multilateral and mutually beneficial policy that
protects human rights and individual economic security.

of greater economic and political cooperation across the Ameri-
cas, U.S. policymakers can learn some important lessons from
its sister nations about humane, competitive immigration poli-
cies.

It is the responsibility of lawyers and policy analysts in the
Latino community to encourage a political shift toward
developing meaningful immigration reform and to create
immigration legislation that values the maintenance of our
communities. As the cultural makeup of the United States
continues to evolve, policies and laws are still constructed
within a racist rhetoric from the past. There is a huge political
cleavage in this country regarding how the immigration
‘problem’ will affect our future. It is important to realize that at
the core of this problem is the protection of our communities.
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