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ABORTION, EUGENICS, AND A THREAT TO DIVERSITY
By Chris McChesney*

fter nearly three months of pregnancy, Mary sits in her

doctor’s office anxiously awaiting to hear the results.

Though still in her first trimester, Mary’s doctor ex-
plained to her that it is becoming more common, and even more
accurate, to have certain screening tests done early.! Today
Mary will learn if the child growing inside of her will be born
with Down syndrome, an abnormality in the 21st chromosome
that usually leads to mental retardation.” If the test results show
that her child will have Down syndrome, Mary will be forced to
make a host of difficult decisions, the hardest being whether or
not to carry the fetus to term. The majority of parents-to-be in
Mary’s position, whose fetus tests positive for Down syndrome,
choose to have an abortion rather than bringing the fetus to term
and raising the child or allowing the child to be adopted.” Many
doctors counsel their patients in such circumstances to undergo
abortions and doctors who treat patients with Down syndrome
report seeing fewer and fewer patients. While not government
mandated, such abortions are government sanctioned even when
the pregnancy is at a later stage and when other selective abor-
tions are not permitted.’

in which parents have the option to abort a fetus solely for the
reason that the child would more likely than not be homosexual.
Finally, this article will argue that while it may be a form of
eugenics and threat to diversity to abort a fetus based on Down
syndrome or the hypothetical detection of homosexuality, the
woman’s right to choose must not be infringed upon, whatever
the reason for her choice.

AMERICA’S EUGENICS PAST

The eugenics movement was most prominent in the United
States from the early twentieth century through World War IL.”
Eugenics, first developed by Francis Galton, stemmed from early
knowledge of genetics and a desire among intellectuals to im-
prove society.® Society’s ills were blamed on groups of people
who had traits that scientists believed to be inherited, including:
disabilities, drug or alcohol addiction, homelessness, and
“feeble-mindedness.” Backed by scientists, intellectuals, and
politicians of the time, many states, beginning with Indiana in
1907, passed laws based on the principles of eugenics.'® By the
1920s, twenty-seven states had codified

The reduction of people born with
a disorder that can cripple families both
emotionally and financially may be
seen as an accomplishment of modern
science and medicine. Alternatively,
given our country’s history, the drop in
the number of Down syndrome babies
can be viewed as the eradication of a
distinct class of people. Eugenics is

Eugenics is believed to be non-
existent in the United States
today, but the systemic selective
breeding of humans remains a
current part of society.

such laws, most of which called for the
mandatory sterilization of certain
groups of people.''

While early court cases began to
limit sterilization laws, the Supreme
Court upheld them in a 1927 case, Buck
v. Bell.'> The issue in Buck stemmed
from a Virginia court’s decision order-
ing the sterilization of eighteen-year

believed to be non-existent in the

United States today, but the systematic selective breeding of hu-
mans remains a current part of society.” The selective abortion
of fetuses with Down syndrome is not referred to as eugenics,
but the parallel is easy to make. The future consequences of en-
hanced understanding of our genetic makeup and advances in
prenatal screening foreshadow a society that justifies eugenics as
a means to creating the perfect child.

This article first discusses the history of eugenics in the U.S.
and compares it with today’s treatment of prenatal detection of
Down syndrome. Drawing on this comparison, the article will
discuss potential advances in genetic screening and how such
advances may be used for eugenic purposes. Specifically, the
article will focus on the potential threat genetic advances and
selective abortion pose to diversity, in particular, homosexuality,
via a eugenics-like desire for the perfect child. This article will
also discuss the genetic component of eugenics and the biologi-
cal roots of homosexuality, arguing that homosexuality is not a
choice, but a predetermined trait. After discussing several scien-
tific studies and drawing the conclusion from them that there is a
genetic link to homosexuality, the article will pose a hypothetical
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old Carrie Buck based on her status as
an institutionalized person in the Virginia State Colony for Epi-
leptics and Feeble Minded.”” Virginia institutionalized Buck
because she was a “deviant” who had given birth to an illegiti-
mate child, despite evidence that her pregnancy was the result of
a rape.'* Justice Holmes, writing for the eight-justice majority,
described Buck as, “the daughter of a feeble minded mother in
the same institution, and the mother of an illegitimate feeble
minded child,” and determined in an infamous quote that,
“[t]hree generations of imbeciles are enough.”"> Ruling in favor
of the state, Holmes compared the sterilization to previously up-
held mandatory vaccination policies, thus upholding sterilization
laws and solidifying eugenics as valid public policy.'® Ulti-
mately, over 60,000 people in the United States were lawfully
sterilized."”

Only after the horrors of Nazi Germany and the Nuremburg
trials, did the United States begin to view eugenics in a negative
light.'"® However, although sterilization laws were not heavily
enforced, states were slow to repeal them; between 1970 and
1974, North Carolina sterilized twenty-three persons."” The fed-
eral government only banned the use of federal funds for sterili-
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zation in 1978 and as of 2004, seven states still had sterilization
laws on the books.”” Additionally, Buck has never been over-
turned, though a law requiring the sterilization of criminals was
overturned in 1942 (largely because criminality was not proven
inherited trait).?’ The Court has also cited to Buck multiple
times, referring to it as valid case law, most notably in Roe v.
Wade to support the proposition that the state can impose some
limits on the right to privacy.”> The Court’s use of Buck as an
example on allowable limits on the right to privacy is far from
the historical support of eugenics. Indeed, the Court noted its
unfavorable opinion of eugenics when it reviewed Roe in
Planned Parenthood of Southern Pennsylvania v. Casey.*

DOWN SYNDROME

Down syndrome is characterized by multiple physical traits
including flat facial features, dysplastic ears, and an enlarged
tongue in comparison to the mouth.* 1t is also associated with
mild to severe mental retardation.”” The cause of Down syn-
drome is the nondisjunction of chromosome 21, resulting in
cells carrying three of the twenty-first chromosome instead of
the normal pair.*® This faulty cell division occurs in either the
sperm or the egg prior to conception.”” Prenatal testing can ac-
curately diagnose Down syndrome in fetuses through several
procedures: chorionic villus sampling (CVS), amniocentesis,
and percutaneous umbilical blood sampling (PUBS).”® While
these tests are typically done during the second trimester, new
studies are beginning to show that testing during the first trimes-
ter is more effective.”

would not limit a woman’s right to choose; rather, it would in-
crease available information to women after prenatal tests detect
Down syndrome and prior to their decision of whether or not to
carry the fetus to term.”® Principally, the bill would expand
available information about Down syndrome, create access to
support services, and establish a national registry for those wish-
ing to adopt children with Down syndrome.’” At the close of the
2005 legislative session, the Senate Committee on Health, Edu-
cation, Labor, and Pensions was considering the bill.

GENETICS OF HOMOSEXUALITY

While Down syndrome has a clear genetic link detectable
through prenatal screening, allowing for the current eugenics-
like treatment of fetuses with Down syndrome, homosexuality is
not currently detectable in the womb. The two are not facially
comparable; Down syndrome is considered a genetic disorder,
while homosexuality is no longer deemed a disease or disor-
der.® For purposes of this article, however, the two will be
compared as minority groups, whose members do not choose
their status as a minority. Additionally, the classification of
selective abortions as eugenics in cases of fetuses with Down
syndrome will be used in a hypothetical by replacing the detec-
tion of Down syndrome with the theoretical detection of homo-
sexuality in the womb. Prior to the hypothetical, this article will
discuss what is currently known about the genetics of homo-
sexuality to give support to the premise that prenatal screening
will eventually have the capability to detect homosexuality in
fetuses.

An estimated 80% - 90% of Down
syndrome fetuses are aborted, indicat-
ing it is a common practice among
women who have learned that the fe-
tus they are carrying has Down syn-

An estimated 80% - 90% of
Down syndrome fetuses are
aborted...

Though some argue that homo-
sexuality is a choice of lifestyle,** sci-
ence is providing more and more con-
clusive evidence that sexuality is a
predetermined trait that cannot be

drome.’® This practice is generally
accepted among academics and the general public, with some
going as far as saying that, “prospective parents have a moral
obligation to undergo prenatal testing and to terminate their
pregnancy to avoid bringing forth a child with a disability.”"
Analogizing such a position with the eugenics philosophy of our
past is not difficult. After all, people with mental disabilities
were one of the groups forcefully sterilized; preventing their
very existence is the ultimate form of breeding them out of soci-
ety.32

Recently, the comparison to eugenics has begun to be pub-
licly discussed, generally by those associated with the Pro-Life
movement.” Proponents of selectively aborting fetuses with
Down syndrome avoid the eugenics comparison and point to the
emotional and financial burdens a child with Down syndrome
imposes on a family, concluding that neither a woman, nor soci-
ety, should be forced to carry such a burden.*® The debate
reached the Senate with the introduction of the ‘Prenatally Diag-
nosed Condition Awareness Act’ by Senator Brownback (R-KS)
and co-sponsored by Senator Kennedy (D-MA).* The bill
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changed.” These studies continually
bolster the contention that homosexuality is not a choice.*!
Unlike many predetermined traits that can be linked to one gene
or chromosome, sexuality is believed to be determined by both
genetics and conditions in the womb.** In the early 1990s, a
“gay” gene was discovered, but the results were not repeated
and the study sample was small.* The study’s result indicated
the locus Xq28 (a point on the X chromosome) had a higher
probability of being the same among homosexual brothers, sug-
gesting the gene has a link to the trait of homosexuality.** Since
then, a host of genetic discoveries have been made along with
studies showing anatomical and physiological similarities
among gay men and studies of homosexuality in other animals,
including sheep, penguins, and fruit flies.*’

In 2005, two separate groups of scientists published articles
detailing their studies, which located a gene in fruit flies that has
the ability to change sexual orientation.*® The gene, which ge-
neticists refer to as the fruitless (fru) gene, controls male court-
ship behavior and orientation, but not sexual anatomy.?” There
are both male specific fru (fru') and female specific fiu (fiu")
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genes. When geneticists spliced the female version into male
flies, the male ceased courtship of females, and when paired
with other male flies spliced with the female version, showed
male-male courtship behavior.* Similar results occurred in fe-
males; when the male version was spliced into female flies, they
began to actively court other females not spliced with the male
gene.* While the study does not prove such a gene exists in
humans, it does show there is a genetic link to sexual behaviors
in fruit flies, which share a majority of genes with humans.

Along with genetics, several anatomical and physiological
characteristics have been studied and compared between homo-
sexuals and heterosexuals.’’ Sweat glands produce pheromones
as a response to sexual behavior.”> By monitoring brain activity
of sexually dimorphic nuclei, Swedish scientists determined that
homosexual men were aroused in a similar manner as women by
pheromones produced by men.”  Several anthropometric
(measurement and characteristics of the body) studies have also
been conducted, with the most conclusive study relating to fin-
ger length.®® The majority of men have ring fingers that are
longer than the index finger and women tend have approxi-
mately equal length ring and index fingers.”® Lesbians, how-
ever, tend to have a ring-index finger ratio similar to men, and
while not all gay men share the female ratio, men with the fe-
male finger ratio tend to be more sensitive and nurturing.”® An-
other common trait among homosexual men and women often
appears in the brain. In heterosexual men, the two brain hemi-
spheres are more specialized whereas women have brain hemi-
spheres that are more similar and share functions. Homosexual
men’s brains show the same relationship among the hemispheres
as women’s brain.”’

Recently scientists have begun studying the brains of homo-
sexual male sheep (rams).”® Among domesticated rams, ap-
proximately 6% - 8% only court and mate with other rams.”
Wild rams also have shown homosexual courtship behavior, as
do over 450 other animal species, including penguins, ostriches,
and chimpanzees.® Scientists in Oregon have begun investigat-
ing why some rams are homosexual and have discovered differ-
ences in the brains of heterosexual rams and homosexual rams.®'
The sexually dimorphic nucleus is typically larger in males than
it is in females, but gay rams have a sexually dimorphic nuclei
that resembles the smaller nuclei found in ewes as opposed to
other rams.*> A 1991 study showed similar results among the
sexually dimorphic nucleus of humans.®

While these studies do not show a direct link between genet-
ics and homosexuality, they do support that homosexuality is
not a choice.** Genes merely code proteins, and there are sev-
eral steps between genes and behavior.”> Most scientists, how-
ever, will acknowledge that homosexuality is genetic, although
environmental factors, such as testosterone levels in the womb,
likely play a role.®® Given this, it is not hard to hypothesize that
scientists will find a direct link to homosexuality. However, as
geneticist Dean Hamer, a leading researcher noted, many hetero-
sexual scientists do not research the so-called “gay gene” be-
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cause they do not want to offend anyone.’” After all, “if scien-
tists identify a ‘gay gene,” will expectant parents use it for selec-
tive abortion?”®®

HOMOSEXUAL HYPOTHETICAL:
DIVERSITY VERSUS CHOICE

The potential detection of homosexuality is far different
from the prenatal detection of Down syndrome.”” As scientists
learn more about the roots of homosexuality and its genetic
links, it may become possible to determine that a child will
likely be born gay. This determination, like all prenatal testing,
may not be 100% accurate, but a doctor may be able to tell par-
ents that their child has a certain percent chance of being gay.”’
If this percentage provides a more likely than not chance that the
child will be gay, parents will face a difficult question -- should
they have a child knowing that he or she will be born gay?

Often, some of the biggest fears expressed by parents when
their child comes out as being gay are based on their child’s
safety and future happiness.”' Being gay in a heteronormative’
society can mean facing discrimination, misunderstanding, and
even danger.” Hate crimes against gays remain a problem and
acceptance, or even tolerance, is never assured.”* In light of
these concerns, would a parent-to-be knowingly bring a child
into the world who could be hated solely for something they
cannot control?”” Would a parent-to-be whose religious convic-
tions tell them homosexuality is sin and unacceptable bring a
child into the world if they believed they could never accept for
who the child truly would be? Would parents view their child’s
homosexuality as an imperfection like many view Down Syn-
drome?

A child should be loved for who they are when they are
born, whether gay or straight, disabled or not. However, as has
been the case with Down syndrome, parents often want the per-
fect child and some choose to abort what is perceived to be an
imperfect fetus. A controversy erupted in Britain when a parent
was allowed to abort a child past the point of viability because it
was determined that the child would have a cleft palate.”® Given
this controversy, along with current homophobic attitudes, it is
not outlandish to imagine a parent aborting a fetus because the
child will be born gay. If that were to become the norm, abor-
tion could begin to pose an even bigger threat to diversity than it
presently does.

Considering this country’s history, it is not unreasonable to
believe U.S. citizens would attempt to selectively remove a
group of people from the population by practicing eugenics; in
fact, it is not outrageous to assert that eugenics is alive and well
as demonstrated by the abortion of the vast majority of fetuses
with Down syndrome.”” As genetics and prenatal testing be-
come more advanced, abortion may become a legitimate means
to lowering diversity and reigniting eugenics as parents strive to
have “perfect” heterosexual children. This would truly be a
travesty, not only to the minority communities affected, but to
the nation as whole. Diversity plays a vital role in this country
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and should be protected, but should it be protected to the detri-
ment of woman’s right to choose?

CONCLUSION

The choice of whether or not to have a child is a personal
one. Thus, a woman’s right to choose should not be infringed
upon, no matter her reasoning. Despite the importance of diver-
sity and the importance of protecting the rights of minorities,
including homosexuals and those with disabilities, placing re-
strictions on the allowed reasons for having an abortion pre-
viability would arguably violate the standard of an “undue bur-
den” set out in Casey, which was recently reaffirmed in Ayotte v.
Planned Parenthood of Northern New England.”® A state may
offer alternatives, educate those wishing to obtain an abortion,
and develop other such regulations with regard to the right to
choose; a state regulation, however, may not impose an undue
burden on a woman’s right to choose.”” Telling a woman what
reasons are valid to have an abortion and that she is not allowed
to have an abortion if she has different reasons would certainly
be an undue burden to place on a woman’s right to choose.

Abortion and advancements in genetics have the potential to
become, and within some communities have already become,
another form of eugenics. Even so, regulating the reasons for a
woman’s choice is not the solution, nor is halting advancements
in genetic technology; rather, the solution lies in education. The

current tragedy of aborting fetuses with Down syndrome can
and should be curbed with legislation similar to the bill intro-
duced by Senator Brownback and Senator Kennedy. Knowing
that people with Down syndrome lead happy, healthy lives, and
that there are parents who want to adopt unwanted Down syn-
drome babies may change some decisions to abort, without plac-
ing an undue burden on their right to do so. Similarly, as scien-
tists learn more about the roots of homosexuality, people may
begin to accept that sexuality is not a choice. As acceptance and
rights increase for the LGBT community, parents will not fear as
much for the safety of their gay children, and they themselves
may become more accepting of having a gay child.

Diversity and protecting individual rights are a vital part of
this country. However, in this case, the legal system can only
protect diversity so much before it may interfere with individual
rights, such as placing an undue burden on a woman’s right to
choose. When this happens, it becomes the task of the individ-
ual to advocate and protect diversity. Twenty years from now,
Mary’s daughter may have to decide whether to abort her own
fetus, which she has just learned will be gay. If she decides to
abort her child and further the practice of eugenics, it will be
because our country failed to educate, promote, and accept all
forms of diversity — including homosexuality — not the failure
to restrict a woman’s right to choose.
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but the statute in toto was not unconstitutional).

™ Casey, 505 U.S. 833, 874 (1992).
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