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PLANNING FOR ADAPTATION TO CLIMATE CHANGE:

LANDMARK CASES FROM AUSTRALIA

by Jacqueline Peel* & Lee Godden™*

INTRODUCTION

ith all attention fixed on the post-Kyoto negotiations
for new greenhouse emissions targets it can be easy
to overlook actions in the area of climate change
adaptation. Indeed, adaptation is often regarded by environmen-
talists as an excuse for inaction on climate change that could
exacerbate adverse environ-

that “[s]ea level rise under warming is inevitable” and will “con-
tinue for many centuries after [greenhouse] concentrations have
stabilized.”’

Countries and regions with significant stretches of coastline
and low-lying lands—such as Australia, the river delta areas of
Southeast Asia, and the Indian subcontinent, as well as many
parts of the United States—are

mental impacts.! While leading
scientific bodies, like the Inter-
governmental Panel on Climate
Change (“IPCC”), agree on the
urgent need for intervention to
slow emissions in order to avoid
“dangerous climate change,”
research also confirms that some
degree of climate change is ines-
capable.? Working alongside
mitigation efforts, measures to
adapt to the resulting environ-
mental modifications are thus
“both urgent and imperative.”’
Within many countries the
momentum to adapt to climate
change is growing. Australia

The impact of climate
change is discernible
already: Australia has
experienced major
droughts, extreme water
shortages, and faces
widespread
biodiversity loss.

very vulnerable to the effects
of climate change-induced sea
level rise.® Although future
warming and its likely effects
may be reduced if an effec-
tive agreement on deep emis-
sions cuts emerges from the
current post-Kyoto negotiation
process,” it is becoming increas-
ingly clear that climate change
impacts cannot be entirely pre-
vented. In this context, climate
change mitigation, in the sense
of “implementing policies to
reduce [greenhouse gas] emis-
sions and enhance sinks,” will
not be sufficient to avert serious

is a prominent example in this
regard, with the importance of adaptation efforts heightened by
scientific reports predicting severe impacts on Australia’s many
coastal cities with sea level rise.* This article reviews two recent,
landmark cases in Australia which show how the courts have
supported adaptation to climate change through their interpreta-
tion of planning laws. These cases also reveal the scope for the
international principles of sustainable development to be trans-
lated into legal measures that seek to better prepare coastal com-
munities for the advent of climate change and its environmental
impacts.

THE ADAPTATION IMPERATIVE

Australia, like the continental United States, occupies a
vast area of territory covered by a diverse range of ecological
systems. To some extent, the impact of climate change on this
environment is discernible already: Australia has experienced
major droughts, extreme water shortages, and faces widespread
biodiversity loss.® In the future, additional threats are likely to be
posed to coastal cities and towns that face problems of erosion,
ocean surge, increased storm severity, and flooding if sea lev-
els rise significantly.® In its latest assessment, the IPCC advises
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environmental damage. Instead
there is a need for adaptation “initiatives and measures to reduce
the vulnerability of natural and human systems against actual or
expected climate change effects.”!?

The potential for residential and other coastal development
to be adversely affected by climate change has important ramifi-
cations for the associated responsibilities of planning authorities,
which act as “the stewards of the coast.”'! In Australia, planning
is primarily the responsibility of state governments pursuant to
state planning laws and policies, although decision-making on
approvals for individual projects is generally delegated to local
governments.'? State governments may become directly involved
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in the environmental assessment and approval of development
proposals, as may the federal government in the case of major
projects (e.g. a large-scale coastal residential development)!3
and/or ones with a likelihood of significant environmental
impact.'* State governments also

For instance, the Redland Shire Council operating on the
northeast coast of Australia in the State of Queensland has
included a provision in its Strategic Plan that makes the “consid-
eration of sea level changes which may result from changes in

climatic conditions” a relevant

have responsibility for coastal
management and planning under
various pieces of legislation.!
Over the longer-term, if
planning authorities in coastal
regions ignore the imperative of
adapting to climate change they
may face the risk of civil liability
for developments approved with-
out adequate regard for future
impacts like flooding or land ero-
sion.'® One leading Australian

Climate change
adaptation is a topic
naturally suited to
consideration at a more
local level.

decision-making factor for pro-
posed urban development.?3
On this basis, the Council has
imposed conditions on new
developments restricting the
areas of land that can be built on
to those above a one in one hun-
dred year flood level.>* Similar
development control provisions
are appearing in some areas of
the United States. An example
is the Coastal Sand Dune Rules

commentator describes the threat

of litigation against local governments in such circumstances as
“increasingly more real.”!” Indeed, local governments may be
particularly vulnerable to litigation brought by property own-
ers affected by climate change as these bodies will generally be
easier to identify and link to the harm suffered than the entities
whose pollution contributed to particular impacts.'® In light of
this, “the only sensible strategy for local governments is to start
incorporating climate change considerations into a wide range of
their decisions and activities.”!”

CLIMATE CHANGE ADAPTATION AND
PLANNING LAW

Compared with greenhouse emissions mitigation that tends
to be a focus of national and international regulation, climate
change adaptation is a topic naturally suited to consideration at a
more local level. For a start, the benefits of adaptation measures
tend to be quite localized (e.g. construction of a sea wall or levee
to reduce coastal erosion at a given beach with rising sea lev-
els). In addition, high levels of variability in the manifestation of
impacts across different areas, even within the same country or
region, militate in favor of tailored, local responses. As a conse-
quence, local and state governments have been at the forefront
of climate change adaptation in Australia,?® as well as in other
jurisdictions.?! In turn, local decision-making and policy devel-
opment with respect to climate change adaptation are beginning
to generate institutional and organizational change outside the
government sector amongst development agencies, property
developers, financiers, and insurers.

At the level of local government in Australia, many munici-
pal councils around the country have introduced, or are in the
process of formulating, planning measures and development
conditions designed to ensure adaptation to climate change
impacts. These planning measures target a range of potential
impacts, from rising sea levels and increased coastal erosion,
to a greater frequency of cyclones and bushfires.?> Such mea-
sures may limit, quite substantially in some cases, the capacity
of property owners to develop their land as they wish.
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issued under the Maine Natural
Resources Protection Act, which require an anticipated sea level
rise of two feet in the next one hundred years to be considered in
determining size, density, and location restrictions for proposed
development.?® Some planning authorities have contemplated
more drastic measures to adapt to climate change-induced sea
level rise such as instituting a policy of planned retreat where
human settlements are relocated away from the coastline.?®
Bryon Shire Council on the central eastern coast of Australia is
one such local government that is implementing a policy of this
kind with mixed results.?’

Unsurprisingly, local adaptation measures that restrict
development in the coastal zone have not gone unchallenged. In
Australia, this has resulted in a number of cases coming before
planning and environmental tribunals and courts.?® These cases
have necessitated judicial consideration (at varying levels of
detail) of the risks of sea level rise with climate change and the
legal scope for adaptation measures to respond to such risks.
The decisions contribute to a growing body of climate change
jurisprudence in Australia dealing with the permissible nature of
global warming mitigation and adaptation strategies taken at the
local, state, or national level.?°

CLIMATE CHANGE ADAPTATION LITIGATION

Two recent landmark decisions of Australian courts illus-
trate the way in which litigation through the planning system
is shaping actions to respond to the challenge of impending cli-
mate change. The two cases originated in different coastal areas
of Australia: the New South Wales south coast (the Walker case)
and the low-lying South Gippsland coast in the State of Victo-
ria (the Gippsland Coastal Board case). Consequently, different
local government and state laws were applicable in each case.
Yet, an interesting link between the decisions is their shared
reliance on the principles of sustainable development to inter-
pret planning laws in a way that supports the implementation of
adaptation measures.

In Australia, the internationally-derived concept of sus-
tainable development (known as ecologically sustainable
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development or “ESD”) is a central policy goal of planning and
environmental law requiring the integration of environmental
considerations into development-related decision-making.3?
It is embodied in the objectives of multiple statutes spanning
all Australian jurisdictions.’! ESD is generally underpinned in
such legislation by a series of environmental principles whose
function is to guide the development of specific environmental
rules and to provide a framework for making individual deci-
sions that balance environmental and development consider-
ations. Important principles of ESD in Australia (that mirror
international sustainable development principles)3?
principle of inter-generational equity (requiring regard to be had
to the environmental needs and interests of future generations)
and the precautionary principle (advising caution in the face of
scientific uncertainty over potential environmental impacts).3?
ESD and its principles thus provide a common framework for
environmental law and decision-making in Australia, superim-
posed over the requirements of specific, local legal and policy
requirements.

include the

WarLkER CASE

The Walker case was a judicial review action in which a
challenge was brought to approval of a concept plan for a resi-
dential subdivision and retirement village.>* The proposed
development was located at Sandon Point, near Wollongong
on the coast just south of Sydney.3> The Sandon Point proposal
attracted strong public opposition on the basis of its potential
environmental impacts, including effects on three watercourses
crossing the site that were prone to flooding.3

Approval powers for the development had been transferred
from the local authority to the New South Wales Planning Min-
ister under state legislation following the designation of the
proposal as a “major infrastructure project.”3” The relevant leg-
islation was the Environmental Planning and Assessment Act
1979 (“EPA Act”), which under Part 3A, makes special provi-
sion for the assessment of projects designated as major infra-
structure. Pursuant to Part 3A of the EPA Act, in approving the
concept plan the Minister was obliged to take into account an
environmental assessment prepared by his department. In turn
this assessment was required to identify any relevant aspect of
“the public interest,”3¥ a category which has been judicially
interpreted to encompass the principles of ESD such as inter-
generational equity and the precautionary principle.>® Accord-
ingly, one of the principal grounds for review in the Walker case
was that the Planning Minister had failed to take into account
principles of ESD in making his decision.*? The factual basis for
this claim was the absence of any consideration by the Minister
or his department of the potential for the flooding risk on the
Sandon Point site to be exacerbated by climate change.*!

Justice Biscoe of the New South Wales Land and Environ-
ment Court began by considering whether, under Part 3A of the
EPA Act, ESD principles were a mandatory consideration in
decision-making and, if so, whether the Minister was bound to
consider the relevance of climate change flood risk to the devel-
opment.*? The answers to these questions turned on construction
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of the subject matter, scope, and purpose of the EPA Act. The
court noted that the objects of the Act included the encourage-
ment of ESD as well as protection of the environment, “defined
broadly and non-exhaustively in s[ection] 4(1) to include ‘all
aspects of the surroundings of humans, whether affecting any
human as an individual or in his or her social groupings.’”*?
Moreover, Justice Biscoe held:

There may be found in the subject matter, scope and

purpose of this legislative scheme, as with nearly every

statute conferring power to make an administrative
decision, an implication that the decision is to be made

on the basis of the most current material available to

the decision-maker which has a direct bearing on the

justice of the decision . . . . So too, in my opinion, with

the deadly serious issue of climate change, which has

loomed ever larger in the public and political eye for
years.**

In the context of the project at issue, the court found that
climate change flood risk could be described as “an aspect of
the public interest that potentially has a direct bearing on the
justice of the decision.”® In Justice Biscoe’s view, therefore,
climate change flood risk was appropriately designated as a nec-
essary consideration for environmental assessment of a flood-
constrained, coastal plan development like that under review.
Flowing from the objective of encouraging ESD in the objects of
the EPA Act, the consideration of climate change flood risk thus
became a relevant, mandatory consideration for the Minister in
deciding whether to approve the concept plan. His failure to do
so rendered that approval void and of no effect.*

The importance of the Walker decision in the context of the
adaptation imperative for climate change is twofold. First, the
case illustrates how general principles of environmental law,
such as principles of (ecologically) sustainable development,
can be employed as a framework for importing specific consid-
erations pertinent to climate change risks into decision-making.
The court’s reliance on ESD principles—rather than particular
legislative or policy directives—as a basis for finding climate
change flood risk to be a mandatory consideration in the case
may have far-reaching ramifications “for all kinds of economic
activities.”’ The reasoning employed in the Walker judgment
may be applicable to many types of development potentially
impacted by climate change. This might include developments
that are affected by increased drought risk, decreased snowfall,
coral bleaching, or coastal erosion.

The second major contribution made by the case is the way
it highlights how local development assessment and approv-
als must increasingly be made in terms of a holistic and global
context that includes global warming risks. As Justice Briscoe
stated:

Climate change presents a risk to the survival of the

human race and other species. Consequently, it is a

deadly serious issue. It has been increasingly under

public scrutiny for some years. No doubt that is because

of global scientific support for the existence and risks

of climate change and its anthropogenic causes.*3

SUSTAINABLE DEVELOPMENT LAW & PoLicy



Such judicial statements point to an acceptance of a global
scale for risk assessment when it comes to considering the poten-
tial impacts of climate change, even though the focus remains on
local measures for adaptation. This view is precipitating a change
in thinking on the part of developers and planning authorities
in coastal regions. For instance, following the Walker decision,
one Australian law firm advised that in relation to future project
applications:

[1]t is recommended that proponents and councils make

an assumption that there is the potential for greater

flooding or inundation than is presently the case (i.e.

due to climate change), and that proponents should con-

sider whether any mitigation measures can be designed

to alleviate any future flooding impacts.*’

G1PPSLAND C04STAL BoARD CASE

The wide-ranging consequences of the Walker case were
echoed in another Australian climate change flooding case
decided in 2008, although in this instance it was sea level rise
rather than extreme weather events that were the cause for con-
cern. The Gippsland Coastal Board case™ has been regarded as
a watershed decision in relation to

In the circumstances of the Gippsland Coastal Board deci-
sion, there were no specific provisions in the relevant planning
laws mandating either consideration of the precautionary prin-
ciple or the potential for sea level rise. However, the Tribunal
noted the general scientific consensus “that some level of cli-
mate change will result in extreme weather conditions beyond
the historical record that planners and others rely on in assessing
future potential impacts.”>® According to the Tribunal there thus
existed “a reasonably foreseeable risk of inundation” to the land
and proposed dwellings that was judged to be unacceptable.®
This threat was considered an adequate basis for invocation
of the precautionary principle notwithstanding the Tribunal’s
acceptance that there was a degree of scientific uncertainty as to
the level of projected sea rise on the Gippsland coast. Indeed, the
Tribunal endorsed a precautionary approach on the issue of cli-
mate change adaptation while clearly acknowledging that “[t]he
range of impacts may well be beyond the predictive capability
of current assessment techniques.”®' The Tribunal also empha-
sized that for effective risk assessment, it was not acceptable to
rely upon historical data and previous flood model predictions in
assessing future climate change induced risks.?

Like the Walker case be-

coastal development adaptation
and climate change. In its decision,
which was based on a reappraisal
of all the relevant scientific and
planning evidence,>! the Victorian
Civil and Administrative Tribu-
nal determined to refuse consent
for residential developments in a
low-lying coastal region.>?

The local South Gippsland
Shire Council had previously
approved permits for six resi-
dential developments in the Grip

There is also the specter
of litigation facing
those governmental
authorities that act

without regard to future

climate change risks.

fore it, the Gippsland Coastal
Board decision illustrates the
broad potential for ESD con-
cepts to be relied upon in fash-
ioning planning approaches for
climate change adaptation. In
particular, adoption of a pre-
cautionary approach to evaluat-
ing the effects of potential sea
level rise signals an important
development where the limits
of existing risk assessment and
predictive capability are clearly

Road area of Toora, an area
zoned for agricultural and mixed land uses.’® The grant of per-
mits was opposed by the Gippsland Coastal Board, a regional
coastal board set up under the Victorian Coastal Management
Act 1995.°% In its application to the Victorian Civil and Admin-
istrative Tribunal for merits review of the approvals, one of the
principal objections raised by the Gippsland Coastal Board was
that the proposed dwelling developments were inappropriate in
light of projected sea level rises as a result of climate change.>
In elaborating this argument, the Board relied on preliminary
studies of potential sea level rise and wind surge undertaken by
Australia’s premier scientific research organization, the Com-
monwealth Scientific and Industrial Research Organisation.>®

The Tribunal ultimately determined to refuse approvals for
the proposed development based on inconsistency with zoning
and planning controls.’” Importantly also, the Tribunal applied
the precautionary principle as a component of ESD to find that
development consent should not be granted in view of the likeli-
hood of inundation of the land and proposed dwellings, due to
sea level rise induced by climate change.>®

WINTER 2009

acknowledged.®® The Tribu-
nal’s reasoning suggests that the necessity for precautionary
action in coastal planning and decision-making flows from the
general scientific consensus regarding the likelihood of inunda-
tion from rising seas as this risk is now one which is “reasonably
foreseeable.” In this regard, one consequence of the Gippsland
Coastal Board decision may be the routine inclusion of climate
change considerations via the importation of ESD principles in
decision-making and merits review under planning and environ-
ment legislation across relevant Australian jurisdictions.

CONCLUSION

Cases like the Walker and Gippsland Coastal Board deci-
sions are still few and far between and the imperative for climate
change adaptation planning and development has certainly not
been accepted by all governments and planning authorities in
Australia. Clear tensions remain between pressures for develop-
ment approval in coastal regions and the need to adapt to climate
change impacts through state and local planning regimes. Nev-
ertheless, the currency of global warming issues and the firming
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of scientific data on future impacts are encouraging many local
governments and coastal planning authorities in Australia and
elsewhere in the world to give serious thought to planning for and
implementing precautionary measures to respond to expected
effects like sea level rise and inundation. As climate change
considerations come to be seen as relevant, if not essential, to
environmental assessment processes, there is also the specter of
litigation facing those governmental authorities that act without
regard to future climate change risks.®

The emerging trend evidenced in the Australian cases of
Walker and Gippsland Coastal Board to consider climate change
risks within the broader ambit of sustainable development could
also have far-reaching significance. In Australia, as in many
other jurisdictions, the policy and principles of sustainable
development play an overarching, strategic role in planning and
environmental laws. The Australian cases illustrate how general
concepts of sustainability can be translated into specific require-
ments for planning and decision-making in areas at risk from
the effects of climate change. The precautionary principle, in

particular, appears well-suited as a basis for measures to ensure
coastal development adapts to climate change over the longer-
term, at least in circumstances where there is clear supporting
scientific evidence at the general level of climate change risks
such as flooding or sea level rise.®® Therefore, despite the well-
acknowledged limitations of sustainable development as a guid-
ing objective for environmental law,% it seems the concept may
progressively be given real purchase in a practical way through
its implementation in the evolving climate law jurisprudence.
The Australian cases on adaptation also illustrate the mul-
tiple scales relevant for actions to address climate change. Both
the Walker case and the Gippsland Coastal Board case see cli-
mate change as a global problem but one that poses risks at the
local as well as the global level. Although the focus of countries
and many in the environmental community will remain (rightly)
on preventing dangerous global warming, the law is also begin-
ning to embrace a role for local adaptation measures to prepare
for climate change effects. This gives new meaning to the old
environmental adage “think globally, act locally.” @
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