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The American Recovery and Reinvestment 
Act and a New Role for Government in Clean 
Technology Project Financing by James Hunter*

* James Hunter is a J.D. Candidate, May 2010, at American University, Wash-
ington College of Law.

As a result of the current global economic crisis and credit 
crunch, financial institutions, governments, and compa-
nies recognize that traditional project finance regimes 

in the realm of clean technology are potentially outmoded.1 
For example, traditional tax incentives that once spurred major 
financial institutions towards investing in clean technology proj-
ects no longer fuel the sector’s financial development, as the tax 
incentives for those investments dried up along with banks’ prof-
its in 2008 and 2009.2 Additionally, investors are shifting their 
focus from capital-intensive projects like solar energy technol-
ogy towards less capital-intensive projects like emerging smart 
grid technologies.3 Revisions to tax incentives and the revital-
ization of the Department of Energy (“DOE”) Loan Guarantee 
Program are two innovative responses introduced by the Obama 
administration and the U.S. Congress through the passage of 
the American Recovery and Reinvestment Act (“ARRA”) that 
address this realignment.4 With these programs, the new admin-
istration is signaling that the development and success of a clean 
technology sector is both the litmus test and poster-child for eco-
nomic recovery.

The Business Energy Investment Tax Credit (“ITC”)5 and 
the Renewable Electricity Production Tax Credit (“PTC”)6 are 
among the most important tax incentives for institutional invest-
ment into clean technologies. The ITC provides a tax credit on 
up to thirty percent of expenditures for investment in alternative 
energy sources, such as solar power, fuel cells, and small wind 
turbines.7 Similarly, the PTC institutes a “per-kilowatt-hour tax 
credit for electricity generated by qualified energy resources 
and sold by the taxpayer to an unrelated person” for a specified 
period of time—usually 10 years.8 These corporate tax incentives 
worked so long as the financial institutions had profits and tax 
liabilities to be offset by the tax credits; unfortunately, since the 
financial crash in 2008, this system is no longer sustainable.9

In light of this development, Congress and the Obama 
administration enacted important revisions to the incentive 
structures of both the ITC and the PTC through the ARRA. The 
credits now provide for the option to take either the PTC or ITC 
credit, or to receive an equivalent cash grant from the Treasury 
Department.10 Further, the ARRA extended the deadlines of 
PTC credits and removed an ITC provision limiting the credit 
for new projects that also receive subsidized financing.11 Critics 
have applauded this revision, noting that the ability for investors 
to receive federal cash almost immediately “is much simpler and 
more affordable than the old periodic tax credit schemes favored 
by Congress” and will “significantly lower the cost of financ-
ing.”12 Effects of the revised tax incentive structure and the 

credit crunch are leading some businesses to reassess traditional 
project financing and business models. For example, the Cali-
fornia based utility Pacific Gas & Electric recently announced it 
would install solar power facilities using its own capital to take 
advantage of the ITC.13

On March 20, 2009, DOE announced the first clean-energy 
loan guarantee for the California solar company, Solyndra.14 The 
$535 million loan guarantee is the result of a $39 billion appro-
priation in the ARRA to DOE for direct investment in backing 
renewable energy projects.15 This loan guarantee program is 
not new—in fact the Energy Policy Act of 2005 first authorized 
DOE to issue these loan guarantees16—however, DOE, for vari-
ous reasons, has failed to disburse any funds until now.17 Not 
only will the loan guarantee program assist in revitalizing proj-
ects that may have lost financing as a result of the credit cri-
sis,18 the program will also aid in allaying the fears of risk averse 
investors who may see potential in projects, but have shied away 
from investing in capital-intensive and unproven technologies.

Several other noteworthy projects are awaiting review of 
their loan guarantee applications, including the highly antici-
pated all-electric Tesla Motors Model S sedan. Tesla requires 
$450 million in government funds—$250 million of which would 
come from the DOE loan guarantee program, and the remainder 
from a 2007 Congressional bill authorizing $25 billion for elec-
tric vehicle technologies—in order to continue production of the 
car.19 Energy Secretary Steven Chu aims to streamline the loan 
application process and disburse seventy percent of the ARRA 
funds by the end of 2010.20

The latter ARRA provisions represent a significant shift 
from traditional bank backed project finance and help to keep 
capital-intensive projects afloat in these tough economic times. 
Additionally, the provisions help stabilize the incentive structure 
surrounding clean technology investment in order to avoid the 
historical cycle of “unnecessary fluctuation in tax credits, lead-
ing to alternating periods of investment followed by instability 
when the federal credit terminates.”21 Despite the controversies 
surrounding the expenditures required by the ARRA, the provi-
sions regarding clean technology are sound policies in uncertain 
times.

Endnotes: The American Recovery and Reinvestment Act
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