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LitigaTiION UPDATE

GREEN MOUNTAIN CHRYSLER PLYMOUTH
DobpGE JEeP v. CROMBIE

by Addie Haughey*

INTRODUCTION

On September 12, 2007 the U.S. District Court for the Dis-
trict of Vermont upheld a Vermont plan to adopt greenhouse gas
(“GHG”) emission regulations for new motor vehicles sold in the
state. Several motor vehicle industry parties filed the suit against
George Crombie, Secretary of the Vermont Agency of Natural
Resources, to challenge the validity of Vermont’s regulations,
which are based on the California’s GHG emission standards.!

LEGAL BACKGROUND AND ARGUMENTS

At the trial in April and May of 2007, plaintiffs argued that
Vermont could not adopt California’s GHG standards because
the federal government’s right to regulate GHG emission pre-
empted Vermont regulations. Plaintiffs alleged three types of
preemption: (1) preemption under the Clean Air Act (“CAA”);
(2) preemption under the Environmental Protection and Conser-
vation Act (“EPCA”); and (3) foreign policy preemption.?

Section 209(a) of the CAA prevents states from preemp-
tively establishing their own motor vehicle emission standards,
delegating that responsibility to the Environmental Protection
Agency (“EPA”).> Section 209(b), however, does give Califor-
nia the opportunity to develop its own standards so long as it is
given a waiver by EPA. California was given this exception so
the state could better manage their unique severe air pollution
problems.* The CAA further allows for another state to adopt
Californian, instead of federal, standards as long as an EPA
waiver has been issued to California and that state notifies the
administrator.’

California passed its own set of GHG emission standards
in 2004. Vermont, in the action that prompted this litigation,
adopted those standards in 2005.° EPA has yet to give Cali-
fornia the necessary waiver and California Governor Arnold
Schwarzenegger has threatened to file suit if they do not answer
the waiver request before October 2007.7

Section 509(a) of EPCA prevents states from making laws
related to fuel economy standards for new vehicles and del-
egates that responsibility to the Department of Transportation
(“DOT?”). The corporate average fuel economy (“CAFE”) stan-
dards are determined by considering technological feasibility,
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economic practicability, the need to conserve energy, and other
federal motor vehicle standards.?

In Massachusetts v. EPA, earlier this year, the Supreme
Court held that the EPA is responsible for regulating GHG
emissions because the broad definition of “air pollutant” in the
CAA includes GHGs—an idea EPA previously rejected.” The
court also reasoned that though fuel economy regulations are
the responsibility of DOT and such regulations are a key part of
GHG emission control, the overlap of fuel economy and pollu-
tion prevention does not diminish EPA’s duty to control pollu-
tion.!°

While the Massachusetts case dealt with whether the EPA
must regulate GHGs, the Vermont case dealt with a state’s right
to adopt its own GHG standards under the California exemp-
tion of the CAA. The Massachusetts case was vital in the Green
Mountain Chrysler decision because factual findings regarding
the reality of global warming and the legitimacy of deeming
GHGs as pollutants under the CAA—the same act under which
Vermont’s new regulations were developed—bolstered Ver-
mont’s defense in this case."

Plaintiffs also alleged that Vermont’s GHG regulation
“intrude[d] upon the foreign policy of the United States and the
foreign affairs prerogatives of the President and Congress of the
United States.”!? Specifically, the authority to pursue multilat-
eral GHG agreements. The regulations would also, according to
the Plaintiffs, “interfere[ ] with the ability of the United States to
speak with one voice upon matters of global climate change.”"?

HoLDINGS

Assuming that EPA will grant California’s waiver request
and providing that, if EPA does not grant the waiver, its deci-
sion would become moot,'* the Court dismissed all three argu-
ments of preemption. The California exemption and the ability
for other states to qualify for that exemption extinguished any
violation of the CAA preemption clause.

*Addie Haughey is a J.D. candidate, May 2010, at American University, Wash-
ington College of Law.
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Separation of EPCA responsibilities for fuel economy from
the CAA pollution regulation under the Massachusetts decision
made the EPCA preemption clause irrelevant in this case. Cali-
fornia CAA standards, as soon as they are sanctioned by EPA,
are to be considered “other Federal motor vehicle standards”
under EPCA criteria for fuel economy.'s

The argument of foreign policy preemption was denied
because Vermont’s GHG regulations do not “impair the effective
exercise of the Nations foreign policy,” the necessary threshold
for preemption when federal policy does not expressly prohibit a
state’s actions.'® Though GHG emissions represent a wide body
of foreign policy initiatives, those initiatives actually encourage
action to curb GHG emissions, even on the state level, making
Vermont’s regulations complementary, not conflicting, to for-
eign policy."”

The court found the auto industries’ scientific expert testi-
mony unconvincing, calling their baseline assumptions “unsup-
ported by the evidence.”'® Because that testimony served as the
basis for many of the industries’ arguments, those arguments
were equally unconvincing. Multiple motions throughout the
trial attempted to discredit Vermont’s expert witnesses, but the
court accepted their testimony as “simply more credible” regard-
ing climate change and its impacts on the state of Vermont, the
ability of Vermont’s regulations to curb impacts, and the feasi-
bility for the auto industry to meet regulatory requirements."

CONCLUSION

The court was “unconvinced [that] automakers [could] not
meet the challenges of Vermont and California’s GHG regula-
tions.”?® While time will prove the accuracy of this statement,
this case may serve as a powerful legal tool in the growing body
of case law on global warming. California’s waiver from EPA
depends on the feasibility of the regulations—something this
case clearly supports. David Doniger of the Natural Resources
Defense Council said the ruling in this case will “put a lot more
pressure on EPA to grant the waiver.”?!

The eleven other states that joined Vermont in adopting the
California standards now have a strongly persuasive precedent
that legitimizes their regulations and protects them from similar
suits by automakers. Richard J. Lazarus of Georgetown Univer-
sity proclaimed that “[t]he district court’s opinion is a sweeping
rejection of the auto industry’s claim that California and other
states” lack authority to regulate GHGs.??

On October 6, 2007, automakers appealed the Green Moun-
tain Chrysler decision to the United States Court of Appeals for
the Second Circuit.® “I would have been shocked if they had not
appealed,” said Vermont Attorney General William H. Sorrell,
“I’d rather be arguing our side than theirs.”?*

Certainly, other states will face similar aggressive challenges
to their GHG regulations. In fact, a case like Green Mountain
Chrysler is pending in Rhode Island. Another suit in California
began on October 22nd of this year.? Nonetheless, Sorrell called
this “a big win” and a cause for celebration “for those concerned
about a healthier environment and . . . global warming.”* ﬁ
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