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IT’s NoT Easy BEING GREEN:

REFLECTIONS ON THE AMERICAN CARBON OFFSET MARKET

by Laurie A. Ristino*

INTRODUCTION

ver the past few years, the U.S. carbon offset market has

experienced tremendous growth.! This expansion can

be attributed to several factors, including the creation
of regional greenhouse gas (“GHG”) initiatives, the anticipa-
tion of federal regulation, and growing public concern regarding
climate change. In the absence of a national system of carbon
offset standards, a confusing myriad of methodologies governs
the creation of offsets. The media has repeatedly questioned the
credibility of carbon offsets, likening them to papal indulgences
for environmental sins committed.? Indeed, the emphasis on off-
sets to mitigate climate change has distorted their appropriate
role in any future national framework to address climate change
and may distract from the more

ADDITIONALITY

The reduction in emissions achieved with offsets is called
“additionality.” Additionally is defined as emission reductions
that occur solely as the result of voluntary or regulatory GHG
market incentives, not reductions that would have occurred any-
way.* A deceptively simple concept, additionality in practice
can be difficult to assess, but it is critical to viable carbon credit
creation. Achieving additionality requires policy clarity, rigor,
and transparency.

REGULATORY & VOLUNTARY OFFSETS

There are two general categories of offsets: regulatory
and voluntary. The former are regulated by emerging state and
regional cap and trade frame-

fundamental changes needed to
address climate change. Like-
wise, the ease at which some
offsets are acquired to reduce
emissions serves to over-sim-
plify the comprehensive, national
response that is necessary to
address climate change.

On the other hand, high
quality offset projects can play a

High quality offset
projects can play a role
in the near term to
mitigate climate change.

works like the Regional Green-
house Gas Initiative (“RGGI”)
or mandated by law such as Ore-
gon’s requirement that all new
power plants in that state off-
set part of their carbon dioxide
emissions.’> The latter include
offsets that are purchased by
individuals, organizations,
government, and corporations

role in the near term to mitigate

climate change by reducing net carbon emissions in a cost-ef-
fective manner.?> Additionally, the growth of the carbon market
reflects, in part, American society’s genuine desire to address
climate change, and this impetus should be preserved and
encouraged. Assuming the enactment of a federal cap-and-trade
system, rigorous requirements for the creation and maintenance
of carbon offsets will be needed to ensure market certainty and
emissions reductions.

AN OVERVIEW: CARBON OFFSETS

Under a cap-and-trade regime, a limited percentage of a
regulated industry’s emission reduction requirement may be met
with the purchase of carbon offsets. Offsets are different from
on-site reductions because they mitigate regulated source emis-
sions by reducing emissions through an unregulated sector GHG
reduction project. Some offset projects remove GHGs from the
atmosphere; other projects are designed to reduce future emis-
sions. Offset projects include terrestrial carbon sequestration,
such as afforestation or reforestation, improved range manage-
ment, no-till practices on agricultural lands, as well as projects
that invest in renewable energy, methane capture, and energy
conservation.
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voluntarily seeking to reduce
their carbon footprint. Voluntary offsets are purchased either
through the Chicago Climate Exchange (“CCX”), America’s
only legally binding commodities market for emissions trading
and offsets, or through over-the-counter (“OTC”) transactions.
Since both categories of offset projects purport to result in emis-
sions reductions, similar standards for verifying and monitoring
should apply.

Each trading system establishes its own standards for off-
set project creation, including verification, monitoring, baseline
determination, and permanence, resulting in an inconsistent
array of methodologies. For example, under RGGI, which is
comprised of 10 Northeast and Mid-Atlantic states, only affores-
tation projects on land that has not been forested for ten years are
eligible forest offset projects, and the carbon sequestered must
be protected through a permanent conservation easement.® In
contrast, under CCX, afforestation projects undertaken on sites

* Laurie A. Ristino is an attorney with the Office of the General Counsel, United
States Department of Agriculture in Washington, DC. The views expressed in this
article are solely of the author and do not necessarily represent the position of the
United States Department of Agriculture. Ms. Ristino can be reached at LRistino@
netscape.net.
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unforested as of January 1, 1990 are eligible.” Instead of a con-
servation easement to ensure project permanence, CCX holds in
reserve twenty percent of all CCX afforestation offsets to insure
against catastrophic losses. Landowners must indicate in writing
their intent to maintain forest for at least fifteen years.® As is
generally the case in the voluntary market, CCX has a broader

ment, The Nature Conservancy, and Ducks Unlimited. Power-
tree retains the rights to emission reductions associated with the
project and distributes the credits to its member companies. In
addition, there is an emerging industry associated with carbon
offsets, including credit brokers, aggregators, providers, and
verifiers.

array of eligible offset project
types, such as agricultural soil
carbon sequestration, when com-
pared to RGGI. Regulated mar-
kets tend to be more restrictive to
ensure a greater confidence level
in offset credibility.

The agricultural sector
has embraced offsetting.

The agricultural sector
has embraced offsetting for its
potential to generate $8 bil-
lion in revenue.'® The Ameri-
can Farm Bureau Federation
has stated that agriculture and
forestry should have unlimited

In contrast, OTC offsets are
not governed by any regulatory
or legally binding regime. The public is generally more famil-
iar with OTC offsets, which include many of the popular retail-
type offsets offered by both for profit and non-profit entities. For
example, Expedia, Orbitz, and Travelocity offer individuals the
opportunity to offset their travel emissions by adding the cost
of offsets to the travel bill. These offsets are provided by differ-
ent partners, e.g., Carbonfund, Terapass, and The Conservation
Fund, each with different offset prices and policies.’

The quality of retail offsets is uneven, and there is no stan-
dard certification of offsets upon which consumers can rely. To
address this information gap, Clean Air-Cool Planet commis-
sioned a 2006 report as an effort to evaluate carbon offset pro-
viders to the retail market. The report ranked, on a scale from
1-10, thirty retail offset providers based upon several criteria
and found that only eight of the thirty providers had a score of
five or more.!? In addition, there have been voluntary efforts to
develop offset standards such as the Voluntary Carbon Standard.
Recently, the Federal Trade Commission (“FTC”) has been reas-
sessing its consumer protection guides related to environmental
marketing claims (carbon credits and renewable energy certifi-
cates) to help prevent false or misleading claims to the public.
However, FTC’s review focuses on its consumer protection role,
not on establishing environmental performance standards.!!

OFFSETS: SOMETHING FOR EVERYONE?

The U.S. carbon offset market has been marked by an exu-
berant entrepreneurialism informed, in part, by a desire to do
environmental good on the one hand and, on the other, tap into a
significant revenue and funding stream.

Businesses are participating in the offset market for a vari-
ety of reasons, including demonstrating corporate responsibility,
hedging against future regulation, and gaining market expe-
rience. Companies are both purchasing offsets to reduce their
carbon footprint and acting as offset project proponents. As is
the case with individuals purchasing offsets, the media has ques-
tioned the environmental efficacy of these offsets.!? In antici-
pation of GHG emissions regulation, businesses, especially
power companies, have established offset projects. For example,
twenty-five power companies established Powertree Carbon
Company (“Powertree”) to invest in carbon offset projects in the
Southeast with various partners, including the federal govern-
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access to the offset market.!

In 2007, Iowa Farm Bureau
launched a wholly owned subsidiary, AgraGate Climate Credits
Corporation, to expand its existing offset aggregating business.
AgraGate pools together carbon offset credits produced from
offset projects on farms, ranches, and forests and then offers the
credits for sale on the CCX. To date, the company has enrolled
more than a million acres of land.!>

Non-profits are using carbon offsets projects to fund con-
servation. Ducks Unlimited, for example, is currently offering to
purchase carbon credits from landowners in the prairie pothole
region (the Dakotas, lowa, Minnesota, and Montana) who place
U.S. Fish and Wildlife Service (“FWS”) grassland easements on
their property.'® The carbon credit payment is in addition to the
easement payment. Ducks Unlimited transfers the credits to an
environmental asset manager, which sells the credits to inves-
tors. The organization’s website does not explain how paying
for the carbon credits in addition to the payment for the conser-
vation easement, which protects the land from conversion, meets
the test of additionality. Ducks Unlimited uses the revenues from
the credits sold to purchase more easements.

Likewise, the federal government has experimented with the
carbon offset market as a funding stream. Federal land manage-
ment agencies’ budgets have increasingly been directed toward
firefighting!” with the budget in other programs areas reduced.!®
Partnerships with non-profit organizations have provided much
needed funding to restore areas previously burned by cata-
strophic wildfire. In 2007, the Forest Service signed an agree-
ment with the National Forest Foundation (“Foundation”),!?
under which the Forest Service identifies and makes available
appropriate National Forest System lands for reforestation proj-
ects, and other lands within National Forest Systems for acqui-
sition and afforestation. In return, the Foundation collects and
provides funds to carry out reforestation, afforestation, and
acquisition. No carbon credits are created or traded. The Foun-
dation established the Carbon Capital Fund through which indi-
viduals and organizations wishing to offset their emissions may
donate funds to support these reforestation efforts.

Some of the funding generated by the Forest Service’s part-
nership with the Foundation was used to reforest acreage burned
by fires and damaged by tornados on national forests in Idaho
and Montana. Forest Service Chief Gail Kimbell has stated that
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these reforestation efforts are not necessarily intended to replace
all the carbon released by wildfire but to have those sites begin
storing carbon at a good rate as soon as possible.2?

For several years now, the Department of Interior has been
using the funding that carbon offset projects generate to restore
existing public lands and acquire new lands. In August of 2002,
the FWS, which administers the

deforestation accounts for eighteen to twenty-five percent of
global emissions, mainly from developing countries.>* Under-
scoring the complexity of climate change mitigation, there is
some evidence that all avoided deforestation and reforestation
projects do not provide equivalent mitigation benefits. In par-
ticular, preservation in the tropics may be more beneficial than

National Wildlife Refuge System,
dedicated the Red River National
Refuge. FWS was able to do so
with the financial assistance of
Entergy Corporation and The
Conservation Fund.?! Entergy is

The quality of retail
offsets is uneven.

in snowy climes because for-
ests dampen the reflectivity of
the snow, known as the albedo
effect, and trap heat.2>

In the United States, the
use of public funds, including
existing easement acquisition

a major global energy company
that, among other things, delivers
electricity to over two million customers in the Southeast. The
company had planted more than 180,000 trees to restore native
bottomland and sequester carbon.

OFFSETS IN PERSPECTIVE

This enthusiastic participation in, and promotion of, the
burgeoning offset market has, arguably, inflated the appropriate
role of offsets in any national strategy to address climate change.
Similarly, the focus on offsets as an environmental panacea has
distracted from the comprehensive approach that is necessary to
begin mitigating climate change. The reality is that addressing
climate change requires fundamental changes to American infra-
structure and assertive public policy to support such changes, of
which carbon offsets will play a limited role.??

In a cap-and-trade system, offsets are only a part of the
equation. Under the RGGI Model Rule, for example, initially
only 3.3 percent of a source’s compliance obligation may be met
by offsets.Z3 This ensures that bona fide emissions reductions are
achieved by the regulated entity. The use of carbon offsets rep-
resents a policy choice to use regulated industries to fund GHG
reductions for unregulated activities, in lieu of public incen-
tives and standards to achieve such reductions. Given the chal-
lenges of creating credible offsets as well as other public policy
concerns, an initial inquiry should be made whether an offset
approach is best to effectuate reductions in a particular sector of
emissions sources.

One instance where using an offset mechanism to address
emissions may not be optimal, at least in the United States, are
those projects seeking to prevent future occurrences resulting in
GHG emissions, such as deforestation. In these cases, the regu-
lated industry is essentially meeting its current emission reduc-
tion requirement by helping prevent additional emissions from
another source sometime in the future. There are technical hur-
dles associated with avoidance of deforestation projects, includ-
ing determining a baseline from which additionality is then
measured. This is because project proponents have to essentially
estimate when such forests might be deforested.

That is not to say that such projects should not be part
of a climate change mitigation strategy. In a 2007 report, the
Global Canopy Programme described the immense contribution
of GHG emissions from deforestation. According to the report,
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programs, to protect private

forested lands meeting specific
carbon sequestration criteria and management goals may be a
more rational public policy response to prevent emissions from
forest degradation. Public incentives provide greater transpar-
ency regarding what is really being paid for: ecosystem services.
This approach would reflect society’s determination that the
continued ecosystem services these lands provide, such as clean
water, wildlife habitat, and carbon sequestration, are vital public
goods, and society will pay for them.

There are other categories of non-regulated emissions
sources that may not result in robust or efficient offsets, and
therefore, alternative strategies may be considered to address
those sectors. For example, carbon offsets from sectors that
already receive government financial assistance so that receiv-
ing payment for offsets results in “double-dipping;” projects
for which extant public programs already provide a mechanism
to require GHG reduction practices; offsets from categories of
projects that are difficult or expensive to verify and/or quantify;
and offset projects involving resources where there is a legal
requirement to manage those resources sustainably.

Along the lines of using existing infrastructure to maximize
carbon sequestration, a Pew Center for Climate Change report
addressing agricultural and forest lands carbon sequestration
concluded that agricultural and forest lands can play a key part
in climate change mitigation and that much of the infrastructure
needed to increase carbon sequestration on those lands is already
in place, mainly in the form of conservation programs autho-
rized by the 2002 farm bill.2® The report proposed that a vari-
ety of tools can be used by the Federal government to increase
sequestration, including education, incentives, and results-based
system of payments that encourages local innovation. 27

Another example of using public programs to incentivize
emissions reductions is in the federal grants context. Recently,
the U.S. House of Representatives passed “The College Oppor-
tunity and Affordability Act,” H.R. 4137, which reauthorizes
loans, grants and assistance programs to make education more
accessible to students. The bill also ties several of the grants to
how much universities reduce their carbon footprint and requires
new campus buildings to meet or exceed certain energy effi-
ciency standards.2®
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CONCLUSION

Addressing climate change requires a robust, national
response, including making fundamental changes to Ameri-
can infrastructure, incentivizing the use of existing renewable
and clean technologies, fostering technology development and
deployment, and reducing consumption in order to create a more
sustainable America. Climate change can be a tremendous driver
for innovation, and progressive public policy can facilitate this
process.

Carbon offsets have the potential to play an effective, interim
role as part of an overall comprehensive federal framework that
uses multiple strategies to address climate change. However, a
national regulatory framework that takes a disciplined approach
to offset creation is needed to ensure high quality offsets result-
ing in real climate mitigation. Such an approach will also help
provide needed credibility to the offset market and more effec-
tively harness for the good of the environment the significant
investments being made in the offset market. 2° é@
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