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EXISTING LEGAL MECHANISMS TO ADDRESS
OCEANIC IMPACTS FROM CLIMATE CHANGE
by Lucy Wiggins*
INTRODUCTION
espite the fact that water covers approximately seventy
percent of the planet, the ocean is the Earth’s least protected area.1 While the ocean absorbs carbon dioxide
(“CO2”) from the atmosphere and therefore helps to mitigate
some of the effects of climate change,2 the ocean can also aggravate global warming. Warmer ocean water absorbs less CO2, so
as its temperature increases the ocean’s ability to absorb CO2
diminishes.3 This phenomenon has the potential to create a “positive-feedback cycle” where warming temperatures increase the
temperature of the ocean, resulting in less CO2 absorbed and
more CO2 in the atmosphere, which in turn will cause higher
global temperatures.4 Higher global temperatures also cause
more water vapor, a greenhouse gas (“GHG”), to evaporate from
the ocean’s surface, further contributing to the build up of GHGs
in the atmosphere.5
Additionally, climate change affects animals living in and
around the ocean. Birds suffer reduced nesting areas, fish move
further toward the poles to escape warming waters, and creatures, such as corals, which cannot migrate to cooler waters,
start to die.6 Addressing global climate change will require a
comprehensive mixture of domestic and international law
because much of the ocean lies beyond the national jurisdiction
of any one state. This article surveys a few of the existing international environmental treaties requiring states to curb activities
that contribute to climate change and discusses gaps in their
respective coverage. It concludes by suggesting a few improvements to these existing treaties to facilitate further protection of
marine species and ocean habitats from the impacts of climate
change.

EXISTING TREATIES ARTICULATE SOME
PROTECTION FOR OCEANS
Mandatory reductions in GHG emissions is the proverbial
“elephant in the corner” in any international conference concerning climate change: at meeting after meeting, the participants acknowledge the scope of the problem,7 but when it comes
to recommending solutions, language calling for emission cuts
is replaced with language calling for more studies.8 With the creation of the Kyoto Protocol to the United Nations Framework
Convention on Climate Change, a few dozen countries finally
committed to curbing emissions of GHGs.9 Since its adoption,
however, the United States has withdrawn from the Protocol and
many of the states that committed to reductions are experiencing
difficulty in meeting their obligations.10 Kyoto is further complicated by the fact that many states interpret it as a trade agreement as much as an emissions treaty.11
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Oceans are home to numerous species threatened by climate change, such as
these Antarctic penguins.

In attempting to build political pressure to force state action
on climate change, it is useful to examine other instruments that
articulate obligations to curb GHG emissions. Specifically, the
Convention Concerning the Protection of the World Cultural and
Natural Heritage (“World Heritage Convention”), the United
Nations Convention on the Law of the Sea (“UNCLOS”), and
the Convention on Biological Diversity (“CBD”) each contain
provisions imposing responsibilities on states to reduce emissions in order to protect the ocean.

THE WORLD HERITAGE CONVENTION
The World Heritage Convention requires a state to “do all it
can,” within its capabilities to “ensur[e] the identification, protection, conservation, presentation and transmission to future
generations” of areas of outstanding natural beauty or cultural
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heritage.12 Once recognized as a World Heritage Site, protection
of the site becomes the combined responsibility of the international community as a whole;13 states cannot deliberately take
measures that would damage these sites, “directly or indirectly”14 and must adopt internal policies to protect and rehabilitate its own heritage sites.15 It does not stretch the imagination
to interpret these provisions to include cuts in GHG emissions
among the many measures a state should take to “do all it can.”16
Designation as a World Heritage Site affords some protection to threatened marine areas because the establishment of
preservation areas allows species to recover more quickly.17 For
example, the listing of the Sian Ka’an biosphere reserve on
Mexico’s Yucatán peninsula allowed for the establishment of
local non-governmental organizations (“NGOs”) in the area,
increased national and international funding for the reserve, and
gave the local community enough political power to lobby the
government to establish strict development regulations for the
surrounding areas, thereby limiting the type and number of private development projects that can be built in its vicinity.18
Increasing the number of designated World Heritage marine
sites will provide additional protection necessary to allow
marine species and habitats to
recover or adapt to climate
change.
When listing alone does not
halt the decline of a heritage
site, the Convention provides
that sites threatened “by serious
and specific dangers,” can be
designated as being “in danger.”19 In danger status increases
the amount of funding and international attention given to a
site.20 If successfully listed as in
danger, the member state must
develop a “programme for corrective measures” to abate the
causes of the site’s deterioration.21 Consequently, in danger status requires affirmative steps to repair damaged areas, in effect
reversing the causes of the destruction in the first place, on top of
the general obligation against taking deliberate measures that
could harm a site.
In November 2004, a NGO in Belize tested the power of
these provisions to force member states to take steps mitigating
the impacts to oceans from climate change by filing a petition
with the World Heritage Committee requesting that it list the
Belize Barrier Reef as an in danger site.22 While the Committee
declined to place the Reef on the in danger list, forestalling a
showdown over climate change at the time, it left the door open
for future consideration.23 The Committee ordered a policy
paper from the World Heritage Centre on the impacts of climate
change to sites.24 It then took a decision recognizing that climate
change was impacting at least 125 heritage sites and indicated
that it would continue to review petitions to grant in danger status to sites threatened by climate change on a “case by case
basis.”25

In addition to foot-dragging by the Secretariat, those hoping
to force action through the World Heritage Convention face
other problems. For example, the Convention lacks a method for
listing sites existing outside the national jurisdiction of a state.26
This includes the approximately sixty-four percent of the ocean that
constitutes the high seas and belongs to the world as a whole.27

THE UNITED NATIONS CONVENTION ON THE
LAW OF THE SEA
In contrast with the World Heritage Convention, UNCLOS
covers the entire ocean, not just areas within a State’s territory.28
The treaty’s provisions on conservation and preservation of the
marine habitat can assist in understanding states’ responsibilities
with regard to impacts on the ocean from climate change.29 As
an umbrella rule, UNCLOS contains a general obligation on the
parties to protect the marine environment.30 While the sovereign
right to exploit national resources within the areas of territorial
control somewhat qualifies the obligation to protect,31 UNCLOS
recognizes this right in conjunction with the obligation.
Arguably the obligation to protect is, therefore, at least co-equal
with the right to exploit. UNCLOS further clarifies that protection extends to that “necessary
to protect and preserve rare or
fragile ecosystems” and threatened marine life.32 Upon discovering ocean pollution, states
must “eliminat[e] the effects. . .
and prevent or minimiz[e] the
damage,” albeit “to the extent
possible,” and take necessary
measures to abate “pollution of
the marine environment from
any source.”33
GHG emissions appear to
be pollution covered under
UNCLOS,34 because UNCLOS
defines “pollution of the marine environment” as “the introduction by man, directly or indirectly, of substances or energy into
the marine environment, including estuaries, which results or is
likely to result in such deleterious effects as harm to living
resources and marine life.”35
UNCLOS implies a collective duty on the part of signatory
states to implement strategies to combat climate change.36
For states unwilling to participate in the fulfillment of this
obligation, UNCLOS conveniently contains a dispute resolution
mechanism, allowing the parties to refer disputed matters to
an international court or tribunal.37 However, the provisions
concerning the protection and conservation of the marine
environment have not yet been interpreted by an international
tribunal, leaving little guidance on how they might ultimately
be applied.38

Warmer ocean water
absorbs less CO2, so as
its temperature increases
the ocean’s ability to
absorb CO2 diminishes.
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THE CONVENTION ON BIOLOGICAL DIVERSITY
The CBD is a conservation-oriented convention providing
for the protection of biological diversity, the promotion of sustainable development, and the equitable sharing of benefits
SUSTAINABLE DEVELOPMENT LAW & POLICY

derived from natural resources.39 In similar fashion to the World
Heritage Convention, the CBD only covers areas existing within
the control of individual states.40
Under the CBD, states develop strategies for the conservation of their biodiversity and create “as far as possible and
appropriate. . . a system of protected areas or areas where special
measures need to be taken to conserve biological diversity.”41 In
doing so, states should also “[p]romote the protection of ecosystems, natural habitats and the maintenance of viable populations
of species in natural surroundings.”42 The CBD specifically
includes “marine and other aquatic ecosystems and the ecological complexes of which they are part,” as part of the definition of
biological diversity, while mandating implementation “with
respect to the marine environment consistently with the rights
and obligations of states under the law of the sea.”43
Broadly interpreted then, the Convention obligates member
states to establish protected marine areas and to take steps to
shelter these areas from the impacts of climate change. Additionally, because the ocean is one of the least understood and
least studied areas,44 the CBD could require states to increase
their funding for scientific studies into the predicted aquatic
impact from climate change. It might also require member states
to consider potential ocean impacts when conducting environmental assessments or deciding whether to grant certain permits,
such as those for factories intending to emit GHGs.
Under the CBD, states have been successful in establishing
protected areas, but the Secretariat acknowledges that marine
protected areas remain “under represented.”45 The CBD also recognizes the establishment of marine protected areas outside the
areas of national jurisdiction as a priority.46 Conceding that the
impacts from climate change will not simply disappear, even if
GHG emissions are cut, the CBD recommends the development
of “biological corridors” to facilitate the unhampered migration
of species to more suitable habitats.47

SUGGESTIONS FOR IMPROVEMENT
The establishment of marine protected areas specifically to
preserve regions threatened by climate change acknowledges
both that marine areas have intrinsic value and that these areas
are ripe for protection.48 Marine protected areas also offer a
haven where threatened species can escape the myriad pressures,
including climate change, that jeopardize their existence and
endanger their habitat. Amending all three treaties to allow for
the multilateral establishment of marine protected areas outside
the boundaries of national jurisdictions would help accomplish
these objectives.
Because so much of the ocean is beyond the borders of any
state, any amendment of the conventions should include a
process for the establishment of protected areas on the high seas.
In this process, a member states could nominate areas of the high
seas for protection, subject to review by a committee before submission to the parties for inclusion within the relevant convention’s protocols.49 Since complete unanimity is rare, some sort of
qualified majority of the voting parties — similar to the way
chemicals are added to the Stockholm Convention on Persistent
Organic Pollutants or new ozone depleting substances are
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included within the phase-out schedule to the Montreal Protocol
on Substances that Deplete the Ozone Layer — could be enough
to secure passage of the proposed protected area.50
Within the areas of national jurisdiction, providing incentives to designate marine protected areas could encourage states
to establish new areas. For example, member states that have
also signed the Kyoto Protocol could receive some sort of credit
for creating the protected area. These measures might follow the
Clean Development Mechanism provisions of the Kyoto Protocol that allow for the allotment of credit to industrialized countries for financing sustainable development projects in
developing countries51 or the Joint Initiative programs that foster
the exchange of credits for similar projects between developed
country signatories to the Kyoto Protocol.52 States would receive
credit after taking into account such factors as the size or sophistication of the protected area and its contribution to helping
marine species survive climate change impacts.
Admittedly, amendment of the conventions requires
extreme coordination between the parties, but amendment is feasible. Further, to avoid concerns about control over otherwise
neutral areas, an international conservation committee to oversee and manage these protected areas should be established. The
committee could be comprised of member state representatives
and technocrats from the relevant conventions or it could fall
under the auspice of the United Nations. The coordination committee will also have the added benefits of increasing communication between the various conventions and potentially result in
greater cross-pollination of their respective obligations.

CONCLUSION
While imperfect, the existing treaties articulate a general
obligation on states to reduce their GHG emissions and protect
existing marine resources. Because each treaty speaks differently about a state’s obligations to the ocean, taking advantage of
all three instruments to establish a global network of marine protected areas provides maximum protection. Under the World
Heritage Convention, designation of a World Heritage Site
makes funds available for the protection of the actual site and
builds pressure for protective measures in the surrounding areas.
Any deterioration of a Site helps focus international attention on
the underlying factors contributing to the decline. Establishing
protected areas pursuant to UNCLOS does not create this same
obligation, but the creation of protected marine areas will help
fragile marine ecosystems and threatened species weather the
climate change storm without additional human-induced pressures. Finally, protected areas under the CBD reminds parties of
their responsibilities to preserve the planet’s biodiversity and
focuses attention on developing a holistic strategy for marine
protected areas that include features, such as migratory corridors, which would allow marine species to migrate or adapt to
climate change. Additionally, these protected areas should exist
both within areas of national jurisdiction and on the high seas.
Developing a system of protected marine areas under the World
Heritage Convention, UNCLOS, and the CBD will help species
recover from, and adapt to, climate change.
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