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G
lobal warming is the most serious and profound impact
associated with energy production and consumption.
New energy policies may or may not aid in lowering

global warming pollution. A rigorous climate security frame-
work is essential to ensure the nation’s collective energy invest-
ments drive global warming pollution to dramatically lower
levels. In the United States, environmental advocates have
pressed for a protective, declining national cap on global warm-
ing pollution to spur investments in low carbon energy technolo-
gies and to inextricably align energy policy with the imperative
of science-based greenhouse gas (“GHG”) reductions. While
comprehensive national legislation to cap and reduce global

warming pollution is essential, existing law should be fully
enforced to harmonize today’s energy production and consump-
tion practices with climate security.  

On April 10, 1998, then U.S. Environmental Protection
Agency (“EPA”) General Counsel Jonathan Cannon determined
the Clean Air Act empowered EPA to regulate carbon dioxide, a
principal heat-trapping gas.1 On April 2, 2007, the United States
Supreme Court agreed. In Massachusetts v. EPA,2 the high Court
held the statute’s “sweeping” definition of “air pollutant”
“embraces all airborne compounds of whatever stripe.” “Carbon
dioxide, methane, nitrous oxide, and hydrofluorocarbons”—all
principal GHGs—“are without a doubt ‘physical [and] chemical.
. . substance[s] which [are] emitted into . . . the ambient air.’” 

The case made its way to the Supreme Court because EPA
under the Bush administration decidedly reversed the Cannon
legal opinion. EPA refused to establish emission limits for GHGs,
withdrew the Cannon legal memorandum, and inserted in its place
a new legal memo categorically declaring: “the CAA does not
authorize EPA to regulate for global climate change purposes.”3

The resulting delay in progress comes at a high cost. In the
nine years since the April 1998 Cannon memorandum, U.S.
sources alone discharged more than 60 billion tons of carbon
dioxide into the atmosphere.4 The extensive volumes of pollu-
tion escaping federal regulation perilously elevate carbon diox-
ide levels to the highest concentrations in 650,000 years.5 The
scientific imperative for strict limits on global warming gases
has become grim and urgent. 

But the Bush administration has staunchly refused to adopt
mandatory national pollution limits on carbon dioxide levels or to
participate in binding multinational accords. Internationally, the
United States has devolved from a principal architect of the world’s
global warming policy to a marginal participant. Domestically,
EPA has stymied rather than enabled state climate initiatives.6

The states alone have devised meaningful corrective action.
States are adopting science-based timetables and goals to reduce
global warming pollution, and the blueprints for achieving these
reductions. The California Global Warming Solutions Act of
2006 requires returning GHG emissions—statewide—to 1990
levels by 2020.7 California’s urgent race to achieve these reduc-
tions is buffeted by an array of energy policy measures including
laws to limit global warming pollution from motor vehicle
tailpipes, expansive requirements for energy efficiency and
renewable electricity generating resources, and the nation’s first
GHG emission limits for power plants. 
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Numerous states have advanced mandatory limits on global
warming pollution while national policy has retreated. A coali-
tion of eastern states crafted a regional cap on carbon dioxide
from the power sector. Five western states are now collaborating
on a regional global warming pollution abatement program. With
California, a dozen states east and west, have adopted programs
to curb GHGs from motor vehicle tailpipes. These tailpipe limits
now implicate over one-third of the U.S. motor vehicle fleet and
two percent of the total GHGs in the Earth’s atmosphere. 

The diligence observed in the states sharply contrasts with
the national political climate on global warming. Some oppo-
nents of national action argue the Clean Air Act’s muscular
power to address global warming should atrophy while Congress
considers legislation. But, while Congress deliberates, the
world’s largest coal company has hired former House Majority
Leader Dick Gephardt to fight legislative limits on carbon diox-
ide.8 Notwithstanding the Supreme Court’s historic decision, the
forces of delay and diminishing returns are circling the beltway. 

At the same time, countervailing forces for national leader-
ship could not be more compelling. The science commands a
protective, comprehensive solution. The states have incubated
new policies and technologies that can be readily scaled up for
national application. Major businesses such as Caterpillar and
Shell have allied with conservationists in calling for rigorous
caps on global warming pollution.9

A thorough, rigorous, and swift congressional response is
essential for climate security. It is also the case that climate security
requires EPA to end the decadal delay since the Cannon opinion
and implement existing law now, during the deliberations over
national legislation to ensure energy practices and policies are
promptly harmonized with greenhouse gas emission reduction
imperatives. This two-pronged approach to secure a safe climate is
rooted in science, economics, law and politics. Such a two-pronged
approach to climate security could capture the following elements: 

• The present value of today’s reductions. Immediate EPA
administrative action during the pendency of congres-
sional debate will help forestall the serious geopolitical
consequences of a destabilized climate system. Putting in
place a climate policy framework for today’s energy
investments will blunt the economic impacts of regulatory
action that is delayed and will immediately advance inno-
vation. Timely action today will stave off the severe social
costs and compliance costs wrought by climate change.

• Informed colloquy between legislative and executive
branches. Prompt EPA regulatory action, unbridled by the
tightly held political reins of the current Administration,
would help engage the valuable expertise of EPA’s career
technical staff in the national dialogue over climate secu-
rity policy design and implementation. 

• Smooth Transitions. Should executive branch policies leap-
frog ahead of congressional action in a race to address cli-
mate security, newly adopted administrative polices can be
integrated with a legislative response to smooth the transition.

• Limiting global warming pollution from coal plants and
industrial activities. The Clean Air Act is expansive in pro-
viding for the regulation of global warming from coal

plants and industrial activities - both new and existing. For
example, every major new industrial facility is required to
maximize the emission reductions of each pollutant sub-
ject to regulation under the Clean Air Act including carbon
dioxide and other GHGs.10 Further, the Clean Air Act calls
for standards of performance limiting emissions from cat-
egories of stationary sources, both new and existing, that
are anticipated to endanger public health or welfare. 

• Curbing Global Warming Pollution from Engines and
Tailpipes. The statute is likewise sweeping in providing for
the establishment of GHG emission limits for new motor
vehicles, motorcycles, aircraft, and large diesel engines
and equipment.11

• A Supreme Constraint on Evading Responsibility. The
endangerment test at issue in Massachusetts v. EPA is rou-
tinely the trigger for regulatory action under the Clean Air
Act. The Supreme Court cabined EPA’s discretion to avoid
responsibility for global warming pollution by rejecting
EPA’s reliance on a “laundry list” of factors extraneous to
the endangerment test. EPA must tightly adhere to the statu-
tory factors. EPA may refuse to regulate only if it finds that
GHG emissions do not endanger public health or welfare.
EPA does not, according to the Court, have “a roving license
to ignore the statutory text.” So Massachusetts v. EPA not
only held that global warming pollution is subject to regula-
tion under the Clean Air Act but it sharply curtailed EPA’s
latitude to evade remedial action for such pollutants. 

• State Sovereignty. The balance of power between state and
federal governments under the Clean Air Act has largely
equilibrated through some 40 years of implementation
experience. The statute pointedly protects states’ preroga-
tives to regulate more rigorously with some very narrowly
delineated exceptions. Federal climate policy has much to
learn from the Clean Air Act’s deeply rooted preservation
of state power to exceed minimum federal standards.

In a world where scores of lives and livelihoods are precari-
ously synchronized with current climatic conditions, there is
simply no time to waste. An endeavor today to tightly integrate
energy practices, investments and policies with climate security
through robust implementation of existing law while breath-
lessly pursuing comprehensive congressional action is a prudent
and urgent race against time. 

This issue of Sustainable Development Law & Policy explor-
ing sustainable energy could not be timelier. Many of the current
issues contained within the energy and climate nexus that are
essential for the next generation of policy are discussed. Contrib-
utors explore the need to develop clean energy projects, discussing
sustainable finance, waste to energy projects and experiences with
the Clean Development Mechanism under the Kyoto Protocol.
Moreover, case studies examine the experience implementing
renewable portfolio standards and ethanol policies in U.S. states
and transaction costs of emission trading programs in Germany.
Additionally, various other critical issues, including the impacts
on biofuel development on water scarcity and the need for climate
change adaptation and mitigation are explored.

Endnotes: Overview on page 70
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