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mental, and others—have not quite found and fully assumed their
roles. Altogether, the nature and outcome of the very dialogue
about Sarbanes-Oxley, along with any inherent merits and failings
of the Act itself, will have much to do with the overall corporate
governance environment in the future. That is, whether a height-
ened sensitivity to the image and behavior of the corporation con-
tinues or whether it fades away in the face of criticism and
disagreement depends on these considerations.’'* And this out-
come, in turn, will either enhance or limit the efforts of climate
change advocates.

3. Final Observations: Past Corporate Practices

As previously observed, the path of post-Enron reform emanat-
ing from the Sarbanes-Oxley Act, including the general environ-
ment of attitudes and policies about corporate governance fostered
by the Act, will surely affect the prospects for success of climate
change advocates. This is particularly true given some of the chal-
lenges to successful application by advocates of many specific
securities law provisions. Unquestionably, continued and rigorous
debate is potentially very useful and is a cherished feature of gov-
ernance in a democratic milieu. But where the fruit of that debate
is a diminution in the level of scrutiny and accountability in corpo-
rate governance, this would only contribute to what, in the view of
many, is a record of less than admirable securities law enforcement
of environmental disclosure. ' ‘

In a July 2004 Report entitled Environmental Disclosure: SEC
Should Explore Ways to Improve Tracking and Transparency of
Information (GAO Report), the U.S. Government Accountability
Office (GAO) reported to Congressional Requesters on the effec- -
tiveness of SEC environmental disclosure.!'® As to the pertinence
of Sarbanes-Oxley, the GAO Report expressed the view that
“[w]hile the act does not contain provisions that specifically
address environmental disclosure, some of them could lead to
improved reporting of environmental liabilities.”*!” Overall, how-

15 See HAMILTON & MACEY, supra note 113, at 595-600 (citing a number of commenta-
ries on Sarbanes-Oxley, including many critical ones). )

116 J.S. Gov’t ACCOUNTABILITY OFFICE, ENVIRONMENTAL DiscLosURE: SEC SHOULD
ExpPLORE WAYs TO IMPROVE TRACKING AND TRANSPARENCY OF INFORMATION (2004),
available at http://www.gao.gov/new.items/d04808.pdf.

N7 [4. at 8 (citing specifically the provisions on real-time disclosures, assessment of
internal controls and financial reporting procedures, certification of financial statements,
and increased funding for SEC review.) The Report notes early on that disclosure require-
ments turn, “[almong other things,” on the existence of “material” information, such as
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- ever, the Report was neither definitive nor conclusive on the sub-
ject of SEC environmental disclosure.

The Report admits that “[l]ittle is known about the extent to
which companies are disclosing environmental information in their
filings with [the] SEC, despite many efforts to study . . . [the sub-
ject] over the past 10 years.”''® The key stakeholders participating
in the study included “representatives of the accounting and audit-
ing profession, environmental consultants and attorneys, invest-
ment and financial services, the insurance industry, environmental
interest groups, public employee pension funds, and credit rating
agencies, among others.”"'® These representatives disagreed about
whether the disclosure requirements were well defined. Stakehold-
ers critical of the SEC rules either believed they were not specific
enough, especially as to environmental obligations that were uncer-
tain in amount or in likelihood of occurrence, or they believed that
the SEC’s oversight and enforcement of existing rules was lax.'?
On the other hand, stakeholders who thought the rules were
acceptable emphasized the importance of flexibility in accommo-
dating the variability among companies’ and industries’ circum-
stances.'?! Because of the disagreement and because so little is
known about actual environmental disclosure, the Report recom-
mended that the SEC take certain steps to improve the tracking
and transparency of information on environmental matters.'??

The Report also addressed the specific subject of company dis-
closure related to climate change. Discussions with SEC officials

“significant changes in accounting practices or potential risks or liabilities, such as the cost
of a major environmental cleanup, that could affect future earnings.” Id. at 1-2.

18 Id. at 4.

19 Id. at 3.

120 Critics of SEC environmental disclosure rules and policies express their views
through their own reports and publications. See, e.g., MiICHELLE CHAN-FIsHEL, FRIENDS
oF THE EARTH, THIRD SURVEY OF CLIMATE CHANGE DiscLosure IN SEC FiLINGs (2004),
available at http://www.foe.org/camps/intl/corpacct/wallstreet/secsurvey2004.pdf; DoucLas
G. CocaN, CERES/IRRC, CORPORATE GOVERNANCE AND CLIMATE CHANGE: MAKING
THE CONNECTION (2003), available ar http://www.earthinstitute.columbia.edu/grocc/docu-
ments/Ceres_corp_gov_and_climate_change_sr_0306.pdf; SUSANNAH BLAKE GOODMAN &
Tmm LT, THE Rose Founp. ForR CmTys AND THE Enxv't , THE Gar In GAAP: AN
EXAMINATION OF ENVIRONMENTAL ACCOUNTING LooPHOLES (2003), available at http://
www.rosefdn.org/images/GAPinGAAP.pdf; SaNnForp Lewis & Tim LittLe, THE Rose
FouND. FOR CMTYS AND THE ENV'T, FOOLING INVESTORS & FoOoLING THEMSELVES: How
AGGRESSIVE CORPORATE ACCOUNTING & ASSET MANAGEMENT TacTtics CaN LEAD To
ENVIRONMENTAL ACCOUNTING FRaUD (2004), available at http://www.rosefdn.org/fooling.
pdf.

121 U.S. Gov’'t AccounTaBiILITY OFFICE, supra note 116, at 3-5, 9-15.

122 Id. at 36-37.



2008] - Fiduciary Duty and Corporate Disclosure 321

yielded the following insight about whether SEC rules require dis-
closure at the present time:

While various investor organizations, pension fund manag-
ers, and environmental interest groups have called on com-
panies to make more information available on this subject,
disclosures about the impact of potential greenhouse gas con-
trols are not necessarily required at this time, according to
officials at [the] SEC’s Division of Corporation Finance,
because controls do not appear imminent at the federal level
through ratification of the Kyoto Protocol or legislation. At
the same time, the officials did not rule out such disclosures,
commenting that there may be circumstances in which a com-
pany can identify a material impact and must disclose it in the
filing 1?3

Noting that “[sJome companies have opted to include informa-
tion regarding potential controls over greenhouse gas emissions in
their SEC filings, partly in response to public interest,”'?* the
Report describes its findings about those filings. Overall, the fil-
ings varied greatly in type of disclosure and level of detail, tending
not to estimate the dollar value of climate change impacts and
expressing uncertainly about the nature of the impacts, but also
tending to indicate that the impacts “could be material.”'?> One of
the obvious reasons for the lack of uniformity or depth of these
disclosures was the fact that they have generally been voluntary
and thus viewed as “not necessarily required.”!2¢

The GAO Report, limited in it revelations and recommenda-
tions, still advances the state of knowledge about regulation and
governance in the climate change area. The act of assembling the
key stakeholders in order to discern their views, discussing the
‘rationales for those views, and compiling their recommendations
for regulatory reform was itself an important step in an area that is
taking shape in slow, complicated stages. Important also was the
Report’s description of some corporate practices, which, for all
their limitations from the perspective of the standards that would
be imposed by a full-blown regulatory scheme, essentially reflect
the “best practices” in the field of climate change corporate
governance.

123 Jd. at 20-21 (emphasis added).
124 Id. at 21.

125 Jd.

126 Jd.
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B. State Corporate Fiduciary Duty Law and Climate Change: Is
There, or Could There Soon Be, a Fiduciary Duty to
Investigate and Monitor GHG Emissions, or Take
Other Action?

In shareholder proposals submitted to major corporations in
recent years, advocacy groups assert that corporate boards of direc-
tors and managers have a “fiduciary duty” to become informed,
and to inform shareholders, about potential climate change risks
and opportunities.'?” For example, shareholder proposals submit-
ted to Caterpillar, Conoco Phillips, Cummins, Gillette, Nexen,
Occidental Petro-Canada, Reebok, and Staples in 2003 made the
following declaration:

Because scientific assessment of the human contribution to
climate change is now widely accepted, and legislation, regu-
lation, litigation, and other responses to climate change are
foreseeable, we believe, prudent management has a fiduciary
duty to carefully assess and disclose to shareholders all perti-
nent information on significant risks associated with climate
change . . . . We believe this proposal is consistent with the
fiduciary duties of the corporation’s officers and directors,
and with good environmental and risk management.'*®

Indeed, some corporations are responding affirmatively to these
and other types of shareholder demands. In December 2005, Ford
Motor Company, following a 2004 shareholder proposal, published
“the industry’s first report dedicated to the issue of climate change
and its effect on the automotive industry.”’? In the Report, Ford
asserted that “At Ford, the issue is not abstract . . . . The issue
warrants precautionary, prudent and early actions to enhance our

127 Rule 14a-8, 17 C.F.R. § 240.14a-8 (2007) (promulgated pursuant to Section 14(a) of
the Securities Exchange Act of 1934, provides, under certain defined circumstances, for the
submission of proposals by shareholders for consideration and vote at shareholders meet-
ings). Such proposals have long been strategic vehicles for corporate governance and cor-
porate social responsibility initiatives. See Med. Comm. for Human Rights v. Sec.
Exchange Comm., 432 F.2d 659 (D.C. Cir. 1970); Patricia R. Uhlenbrock, Note, Roll Out
the Barrel: The SEC Reverses Its Stance on Employment-Related Shareholder Proposals
Under Rule 14a-8—Again, 25 DEL. J. Corp. L. 277, 308 (2000).

128 Interfaith Ctr. on Corp. Responsibility, Proposed Shareholder Resolution on
Embedded Climate Risk (emphasis. added), available ar www.iccr.org/shareholder/proxy_
book03/environment/climaterisk_oxy.htm. The proposal urges shareholder approval of a
resolution requiring that “the Board of Directors prepare a report (at reasonable cost and
omitting proprietary information), available to shareholders . . . describing the operating,
financial and reputational risks to the company associated w1th past, present, and future
greenhouse gas emissions from its operations and products.” Id.

129 Forp REPORT ON THE BusiNEss IMPACT OF CLIMATE CHANGE 1 (2005), avazlable at
http://media.ford.com/downloads/05_climate.pdf.
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competitiveness and protect our profitability in an increasingly car-
bon-constrained economy.”'*°

Were the company and its fiduciaries under a legal duty to act, or
did this action emanate from public relations or political considera-
tions?'3! The question is pertinent for a number of reasons, not the
least being increasing institutional shareholder interest, increas-
ingly affirmative corporate responses with those responses often
characterized as “best practices,” and the recent trend toward the
use of litigation as a means of forcing corporate action on climate
change. As the following discussion demonstrates, attempts to
describe the law of fiduciary duty as imposing obligations on direc-’
tors and officers in this arena will encounter substantial obstacles,
the most notable being the venerable (or infamous, depending on
one’s view of it) “business judgment rule.” At the same time, cer-
tain currents and trends in the law contemplating higher standards
of fiduciary conduct, (particularly in this post-Enron legal environ-
ment) as well as the apparent trajectory of climate change informa-
tion toward the status of legal “materiality,” make consideration of
the subject a justifiable exercise.

1. Fiduciary Duty: Standards for Decision-making and
Monitoring

The law of fiduciary duty establishes a standard of conduct that
guides directors, officers, and others in the performance of their
corporate responsibilities, and it also provides a standard of review
that determines when those fiduciaries should be held personally
liable for inadequate performance.!*? Fiduciary duties of directors

130 [d. at 2. .

131 A critical distinction here is that between (1) whether some decision to act that the
fiduciaries agree upon (such as taking action on climate change) comes within their author-
ity, where such coverage protects them from liability for having so acted, and (2) whether
the directors have a duty to act—but do not— for which a breach would subject them to
liability. This article focuses on the duties of fiduciaries, since the typical scenario for
advocates is one in which they, in their capacities as shareholders, are seeking ways to
force action by fiduciaries through claims that their fiduciary duties require action. In cor-
porate law, the former situation is often discussed in terms of directors’ authority to
address the interests of “other,” or “non-shareholder” constituencies or stakeholders,
since the principal issue raised in serving interests of employees, suppliers, communities,
and the like is whether directors have exceeded their authority. See, e.g., 15 Pa. StAT.
ANN. § 1715 (2007); AM. Law INsT., PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS
& RecomMMENDATIONS § 2.01 (Mike Greenwald, ed. 1994); James J. Hanks, Jr., Non-Stock-
holder Constituency Statutes: An Idea Whose Time Should Never Have Come, INSIGHTS,
Dec. 1989, at 20. .

132 As to the difference between standards of conduct and standards of review in fiduci-
ary duty law, see the REVISED MobEeL Bus. Corp. Acr §8.31 cmt. (2005) (“[Wlhile a
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flow from the fundamental mandate in corporate law that “[a]ll
corporate powers shall be exercised by or under the authority of
the board of directors of the corporation, and the business and
affairs of the corporation shall be managed by or under the direc-
tion of, and subject to the oversight, of its board of directors.”**?
Generally, standards of conduct require that each director act
“in good faith ....in a manner the director reasonably believes to
be in the best interests of the corporation” and entire boards and
committees must execute their decision-making and oversight func-
tions “with the care that a person in a like position would reasona-
bly believe appropriate under similar circumstances.”’** Similarly,
fiduciary duty standards of review for purposes of determining
director liability provide generally that such liability shall apply,
unless precluded by law,'**> when a director’s conduct:
e was not in good faith;'*¢ or
¢ resulted in a decision that the director either “did not rea-
sonably believe to be in the [corporation’s] best interests” or
“as to which the director was not informed to an extent the
director reasonably believed appropriate in the circum-
stances;”3” or
¢ was tainted by conflict of interest, other lack of indepen-
dence, or receipt of an improper financial benefit;'*® or
e was the result of a “sustained failure of the director to
devote attention to ongoing oversight of the business and
affairs of the corporation, or a failure to devote timely

director whose performance meets the standards of [conduct of] section 8.30 should have
no liability, the fact that a director’s performance fails to reach that level does not automat-
ically establish personal liability for damages that the corporation may have suffered as a
consequence.”); Melvin A. Eisenberg, The Divergence of Standards of Conduct and Stan-
dards of Review in Corporate Law, 62 ForpaaMm L. Rev. 437 (1993).

133 ReviseD MoDEL Bus. Corp. Act §8.01(b). See also DEL CoDE ANN. tit.5 § 141(a)
(2007) providing that “[t]he business and affairs of every corporation organized under this
chapter shall be managed by or under the direction of a board of directors . . .” For a
discussion of differences among corporate statutory formulations and the rationale for the
approach of the Revised Model Business Coporation Act (RMBCA) approach, see
REeviseDp MobpEeL Bus. Corp. Act § 8.30 cmt. Corporate officers and other fiduciaries are
appointed by or under-the authority of the board of directors and are subject to fiduciary
duties. See, e.g., REVISED MobpEL Bus. Corp. AcT §§ 8.40, 8.41, 8.42 (setting forth perti-
nent officer appointment and conduct provisions).

134 Revisep MopEeL Bus. Corp. Act § 8.30(b).

135 See id. at §§ 8.31(a)(1), 8.31(a)(1) cmt. (identifying limitation of liability provisions
such as those provided for in §2.04(b)(4) and conflict of interest safe harbors such as those
provided for in § 8.61). )

136 Id. at § 8.31 (a)(2)(i).

137 Id. at § 8.31(a)(2)(A), (B).

138 Id. at § 8.31 (a)(2)(iii), (v).
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attention, by making (or causing to be made) appropriate
inquiry, when particular facts and circumstances of signifi-
cant concern materialize that would alert a reasonably
attentive director to the need therefore.”'?

At first glance, one might suppose that the directors of relevant
American corporations who do not take action regarding climate
change are prime candidates for fiduciary duty liability. After all,
one could say that these directors, after ignoring or rejecting
demands by shareholders to act, acted “not in good faith,”'#° or
that when they made that decision they either “did not reasonably
believe [it] to be in the [corporation’s] best interests” or were “not
informed to an extent . . . reasonably believed to be appropriate in
the circumstances.”!*!

Further, in light of the high profile of climate change issues in
recent years, one might query whether it is still possible to assign
fault to the directors for not being independently attentive to the
subject, even where no shareholder demands are made. Specifi-
cally, does not the growing publicity and consensus about climate
change, including readily available analyses of the specific threats
posed, form a basis for accusing directors of a general “sustained
failure . . . to devote attention to ongoing oversight of the busi-
ness”?'%2 Or, have these same developments not revealed the exis-
tence of “particular facts and circumstances of significant
concern . . . that would alert a reasonably attentive director to the
need” for action,” thereby requiring that they “devote timely
attention, by making (or causing to be made) appropriate
inquiry”?143

The preceding analysis, however plausible it may appear as a
legal interpretation, must surmount an imposing body of corporate
law and jurisprudence. Notably, several corporate law concepts
reflect the law’s firm embrace of policies holding that judges are
not business experts and that there should be sufficient protection
of directors from liability to attract and retain talented profession-
als who will have the freedom to take the risks that often attend
high returns on investment.

139 1d. at § 8.31(a)(2)(iv).
140 14, at § 831 (a)(2)(i).
11 14, at § 8.31(a)(2)(A), (B).
192 14, at § 8.31(a)(2)(iv).
143 1d. at § 8.31(a)(2)(iv).
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2. Application to Climate Change
a. Traditional Fiduciary-Protective Policies

Contentions that director decisions to not take any action related
to climate change violate the fiduciary duty of care must confront
and survive the “business judgment rule.”'** The rule applies spe-
cifically to decisions made by directors, and it is described as a pre-
sumption that “in making a business decision the directors of a
corporation acted on an informed basis. . . .and in the honest belief
that the action taken was in the best interests of the company [and
its shareholders].”'*

Importantly, this rule of judicial self restraint addresses the pro-
cess leading to the board’s decision and not the content of that deci-
sion. Courts will not interfere with the decision as long as the
process was “either deliberately considered. .. .or was otherwise
rational.”’*® Such an approach provides considerable berth to
directors to take risks, even if doing so results in losses to the
corporation:

[W]hether a judge or jury considering the matter after the
fact believes a decision substantively wrong, or degrees of
wrong extending through “stupid” to “egregious” or “irra-
tional,” provides no ground for director liability, so long as
the court determines that the process employed was either
rational or employed in a good faith effort to advance corpo-
rate interests.'*’

This protective policy finds broad support in the authorities,
right down to interpretations given to key terms. Thus, conduct
not in “good faith” by a board is described as that in which a board
“lacked an actual intention to advance corporate welfare.”14®
Requirements that directors have a “reasonable belief” that a deci-

144 Aronson v. Lewis, 473 A.2d 805, 813 (Del. 1984) (“[A] conscious decision to refrain
from acting may nonetheless be a [decision, and in appropriate circumstances, one that is
a] . .. valid exercise of business judgment.”).

145 Jn re The Walt Disney Co. Derivative Litig., 907 A.2d 693, 747 (Del. Ch. 2005) (citing
Aronson v. Lewis, 473 A. 2d 805, 812 (Del. 1984)). See Am. Law INsT, supra note 131
§§ 4.01(c), 4.01 cmt. (a) (2005). See also MopeL Bus. Corp. Act §8.31 cmt. note on the
Business Judgement Rule (2005) (“[The MBCA] does not codify the business judgment
rule as a whole . . . [I}t would not be desirable to freeze the concept in a statute [as it
continues to be developed by the courts] . . .[But] its principal elements . . . are embedded
in [§ 8.31 (a)(2)].).

146 In re Caremark Int’l, Inc. Derivative Litig., 698 A. 2d. 959, 967 (Del. Ch. 1996) (citing
Aronson v. Lewis, 473 A.2d 805 (Del. 1984); Gagliardi v. TriFoods, Int’l Inc., 683 A. 2d
1049 (Del. Ch. 1996)).

147 In re Caremark , 698 A. 2d at 967.

148 Gagliardi, 683 A. 2d at 1051.
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sion was in the corporation’s best interests, or that the directors
were “informed” when making a decision to an extent “reasonably
believed appropriate,” are similarly permissively interpreted.'*®
Hence, “so long as it is his or her honest and good faith belief, a
director has wide discretion.”'®® Liability appears to lie only “
the rare case where a decision . . . is so removed from the realm of
reason (e.g., corporate waste), or a belief as to the sufficiency of
the director’s preparation to make an informed judgment is so
unreasonable as to fall outside the permissible bounds of sound
discretion. . . .”3!

The business judgment rule does not apply to monitoring or
oversight duties in which no decision is being made. This function,
in contrast to the decision-making function, “involves ongoing
monitoring of the corporation’s business and affairs over a period
of time. This involves the duty of ongoing attention, when actual
knowledge of particular facts and circumstances arouse suspicions
which indicate a need to make inquiry.”'>? Again, however, the
bar is not set exceedingly high. “Directorial management does not
require a detailed inspection of day-to-day activities, but rather a
general monitoring of corporate affairs and policies. ?153 The duty
to inquire about suspicious matters is also artlculated in restrictive
terms:

[E}jmbedded in the oversight function is the need to inquire
when suspicions are aroused. This duty . . . does not entail
proactive vigilance, but arises when, and only when, particu-
lar facts and circumstances of material concern (e.g. evi-
dence of embezzlement at a high level or the discovery of
significant inventory shortages) suddenly surface.!>*

Notable here are the linguistic formulations (only “suspicious”
matters create a specific duty of inquiry, and only a “general” duty
of monitoring is imposed in normal circumstances), as well as the
types of examples usually offered. Regarding both as to the busi-
ness judgment rule applicable to director decisions and the law of
“unconsidered inaction” in directorial oversight,'>> the traditional,

149 MopkeL Bus. Corp. Act § 8.31 cmt. note on the Business Judgement Rule.
150 I, .

151 I,

152 Id.; Francis v. United Jersey Bank, 432 A.2d 814, 822 (N.J. 1981) (“Directors are
under a continuing obligation to keep informed about the activities of the corporation .
Directors may not shut their eyes to corporate misconduct.”).

153 Francis, 432 A.2d at 822 (citing Williams v. McKay, 18 A. 824, 828 (N.J Ch. 1889)).

154 MopeL Bus. Corp. Act § 8.31, cmt. note on the business judgment rule.

155 In re Caremark Int’], Inc. Derivative Litig., 698 A. 2d. 959, 968 (Del. Ch. 1996).
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restrictive approach to fiduciary duty may not embrace a duty to
address climate change developments, at least not at the present
state of knowledge.

To this body of law must also be added certain other corporate
law concepts that pose challenges to shareholders seeking to
impose certain desirable conduct on fiduciaries. These include (1)
the right of directors, in pursuit of their duties, to rely on the
opinion, reports, and the like, of officers, attorneys, and other
experts, and to thereby limit their exposure;'*¢ (2) procedural dis-
advantages facing plaintiffs in shareholder derivative suits,
notably the possibility that those suits can be disposed of with-
out trial based on the “business judgment” of the board or of a
special board committee;'5” (3) statutory provisions allowing the
limitation—or the virtual elimination—of director monetary liabil-
ity for breaches of the fiduciary duty of care;'*® and (4) indemnifi-

156 See, e.g., DEL. CODE ANN. tit. 8, §141(e) (2007):

[A director] shall, in the performance of such [director’s] duties, be fully pro-
tected in relying in good faith upon the [corporate] records . . .and upon such
information, opinion, reports or statements presented to the corporation
by ... officers . . . employees . . . or [an expert] .. .who has been selected with
reasonable care by . . . the corporation. ’
See also MopEL Bus. Corp. AcT §§ 8.30 (d), 8.30 cmt. (2005). These protective provisions
recognize, among other things, that directors qua directors are not employees of the corpo-
ration and they do not come to work each day. They meet anywhere between a few times
to several times a year. Thus, the thinking goes, their ability to acquire information and
investigate is accordingly limited and so, to some degree, should be their liability exposure.

157 See Gall v. Exxon Corp., 418 F. Supp. 508, 515-18 (S.D.N.Y. 1976); Aronson v. Lewis,
473 A.2d 805, 812-13 (Del. 1984); Dennis J. Block & H. Adam Prussin, Termination of
Derivative Suits Against Directors on Business Judgment Grounds: From Zapata to Aron-
son, 39 Bus. Law. 1503 (1984); Fairfax, supra note 100, at 408-09 (discussing the require-
ment in many jurisdictions that before suing, a shareholder must make a “demand” on the
board to take curative action: “[W]hether demand is made or excused, the board of direc-
tors, as an entire body or through a committee, generally determines that suits against
directors should not proceed.”); c¢f. Zapata Corp. v. Maldonado, 430 A. 2d 779 (Del. 1981)
(supporting a “middle course between . . . yield[ing] to the independent business judgment
of a board committee and . . . unbridled plaintiff stockholder control” over a derivative
suit, id. at 788) (limited by Aronson, 473 A.2d at 805).

158 See DEL. CoDE ANN. tit. 8, § 102(b)(7) (2007); Cinerama, Inc. v. Technicolor, Inc.,,
634 A. 2d 345, 371 (Del. 1993); MopeL Bus. Corp. Act §§ 2.02(b)(4), 2.02 cmt.; William
T. Allen, Jack B. Jacobs & Leo E. Strine, Jr, Function Over Form: A Reassessment of Stan-
dards of Review in Delaware Corporation Law, 56 Bus. Law. 1287, 1302 (2001); Fairfax,
supra note 100, at 412-13 (“[T]hese statutes not only severely reduce the threat of director
liability, but also ‘minimize the opportunity for courts to patrol and reinforce the bounda-
ries of business judgment.’” (quoting Mae Kuykendall, Symmetry and Dissonance in Cor-
porate Law: Perfecting the Exoneration of Directors, Corrupting Indemnification and
Straining the Framework of Corporate Law, 1998 CoLuM. Bus. L. REv. 443, 479)); Stephen
A. Radin, Director Protection Statutes After Malpiede and Emerald Partners, Bus. AND
Sec. LimicaTor (Weil Gotshal & Manges LLP, New York, N.Y.), Feb. 2002, at 1-3.
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cation provisions, as well as director and officer liability
insurance.'*

Finally, although “best practices” standards reflect leadership in
the development and application of progressive policies addressing
important problems, they may not thereby become the acceptable
legal standard of conduct and review. This is made clear in Dela-
ware case law:

Aspirational ideals of good corporate governance practices
for boards of directors that go beyond the minimal legal
requirements of the corporation law are highly desirable,
often tend to benefit stockholders, sometimes reduce litiga-
tion and usually help directors avoid liability. But they are
not required by the corporation law and do not define stan-
dards of liability.'*° ’

The foregoing description of the nature and structure of state
corporate fiduciary law is the subject of lively debate about
whether corporate law, in particular Delaware corporate law, is
engaged in a “race to the bottom.”'®! Yet, notwithstanding the.
foregoing, certain .trends and currents in the law over recent
decades suggest that courts may be interpreting fiduciary duties of
directors and officers more strictly, and these developments
deserve commentary.

159 See DEL. CODE ANN. tit. 8, § 145 (2007); Fairfax, supra note 100, at 413 (“These
provisions for indemnification combine with D&O insurance to solidify the virtual obliter-
ation of director liability.”); Joseph P. Monteleone & John F. McCarrick, Directors’ and
Officers’ Liability, A D&O Policy Road Map: The Coverage Exclusions, INsIGHTS, July
1993, at 7, 8.

160 Brehm v. Eisner, 746 A.2d 244, 256 (Del. 2000) (emphasis added) (cited in /n re The
Walt Disney Company Derivative Litig., 907 A.2d 693, 745 n.399 (Del. Ch. 2005)).

161 Critics over the years have accused Delaware of maintaining a director/management-
friendly regime of corporate law, to the disadvantage of shareholders and others and in the
interest of raising substantial revenues from incorporations. See, e.g., William L. Cary,
Federalism and the Corporate Law: Reflections Upon Delaware, 83 YaLE L.J. 663, 683-685
(1974); William L. Cary, A Proposed Federal Corporate Minimum Standards Act, 29 Bus.
Law. 1101, 1102-1103 (1975); Joel Seligman, A Brief History of Delaware’s General Corpo-
ration Law of 1899, 1 DEeL. J. Corp. L. 249 (1976); Comment, Law for Sale: A Study of the
Delaware Corporation Law of 1967, 117 U. Pa. L. Rev. 861 (1969);. Others disagree with
this view. See, e.g., RaLpH K. WINTER, GOVERNMENT AND THE CORPORATION 9 (1978); S.
Samuel Arsht, A History of Delaware Corporation Law, 1 DEL. J. Core. L. 1 (1976); S.
Samuel Arsht, Reply to Professor Cary, 31 Bus. Law. 1113 (1976).
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b. Countervailing Considerations and Trends: Caremark,
Sarbanes-Oxley, and Other Drivers of Higher State Law
Standards for Corporations and Their Fiduciaries

Against this background of fiduciary-protective law and jurispru-
dence, there are influential court decisions, legislative and regula-
tory enactments, and policy pronouncements that are read by some
to favor an expansion of monitoring and oversight duties for direc-
tors and other fiduciaries. In the category of court decisions, none
has more impact than In re Caremark Inter’l Inc. Derivative
Litigation.'®? _

In Caremark, the plaintiffs launched shareholder derivative
actions against a public corporation’s board of directors, claiming
that the directors breached their duty of care in connection with
certain corporate criminal violations of state and federal laws
applicable to health care providers. Seeking, on the company’s
behalf, to recover amounts paid out in civil and criminal fines and
other payments, the plaintiffs claimed that the directors breached
their duties of “attention or care . . .[by allowing] a situation to
develop and continue which exposed the corporation to enormous
legal liability.” According to the plaintiffs, they had a duty “to be
active monitors of corporate performance.”'®

Chancellor Allen, in approving a proposed settlement, discussed
that aspect of fiduciary duty involving directorial monitoring or
oversight of companies. Notably, the discussion was widely viewed
as setting a higher standard of conduct and review in this area than
that previously established in the highly-regarded case Graham v.
Allis-Chalmers Manufacturing Co.'**  Graham, which like
Caremark involved a shareholder derivative claim of fiduciary duty
breach for failure to monitor that was commenced in the wake of
criminal prosecution, was known for its “red flag” theory of direc-
tor oversight duty. There, the Delaware Supreme Court upheld
the chancery court’s denial of a claim that the directors, “even
though they had no knowledge of any suspicion of wrongdoing on
the part of the company’s employees, they still should have put
into effect a system of watchfulness.” In doing so, the Graham
court made the following observation:

[Dlirectors are entitled to rely on the honesty and integrity
of their subordinates until something occurs to put them on

162 698 A. 2d. 959 (Del. Ch. 1996).
163 Id. at 966.
164 188 A. 2d 125 (Del. Ch. 1963).
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suspicion that something is wrong. . . [A]bsent cause for sus-
picion there is no duty upon the directors to install and
operate a corporate system of espionage to ferret out
wrongdoing which they have no reason to suspect exists.!®>

Chancellor Allen’s discussion of Graham’s red flag theory is
remarkable in that, as a chancery court, it effectively interpreted a
Delaware Supreme Court ruling in a manner that would broaden
the scope of the fiduciary duty of monitoring and oversight beyond
what a literal (but fair) reading of the Graham opinion might sug-
gest.'*® To support his interpretation, Chancellor Allen relied upon
his own view of how the Delaware Supreme Court would interpret
Graham at the time of his opinion and also on certain develop-
ments in the larger body of laws that affect corporate behavior.
His use of his sense of how a 1996 Supreme Court would interpret
the 1963 Supreme Court is noteworthy: “A broader interpretation
of Graham v. Allis Chalmers — that it means that a corporate board
has no responsibility to assure that appropriate information and
reporting systems are established by management - would
not . . .be accepted by the Delaware Supreme Court in 1996, in my
opinion.”157

Caremark further supports its view advancing the importance of
monitoring systems by noting generally that “in recent years the
Delaware Supreme Court has made. . .clear. . .the seriousness with
which the corporation law views the role of the corporate
board.”'®® Chancellor Allen also looked beyond state corporation
law proper, to the “potential impact of the federal organizational
sentencing guidelines on any business organization.”®® Hence, the
Caremark court opined that “a director’s obligation includes a duty
to attempt in good faith to assure that a corporate information and
reporting system . . . exists, and that failure to do so under some
circumstances may, in theory at least, render a director lia-

165 Id. at 129. :

166 The Graham court made its point more than once in the opinion. For example: “[W]e
know of no rule of law which requires a corporate director to assume, with no justification
whatsoever, that all corporate employees are incipient violators who, but for a tight check-
rein, will give free vent to their unlawful propensities.” 188 A.2d at 130-131.

167 In re Caremark, 698 A.2d at 969-970 (emphasis added).

168 Id. at 970 (citing Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985) and Paramount
Communications v. QVC Network, 637 A.2d 34 (Del. 1993)). Chancellor Allen further
“note[s] the elementary fact that relevant and timely information is an essential predicate
for satisfaction of the board’s supervisory and monitoring role under Section 141 of the
Delaware General Corporation Law.” Id.

169 [d. See Sentencing Reform Act, Pub. L. 98-473, Title II, §212(a)(2) (1984), 18 U.S.C.
§§3551-3656.
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ble. . . .”"7° Although the language is very guarded and circum-
scribed and the court was only a court of first instance, Caremark
certaircly contributed to the currents in legal thought and policy
seeking to impose higher levels of responsibility on fiduciaries of
corporations.’” Importantly, the Delaware Supreme Court later
acknowledged and adopted the Caremark standard in Stone v.
Ritter.'7?

Commentators identify the influence of developments in other
areas of law and policy as having an influence on expansionist
views of the scope of fiduciary duty in state corporate law and pol-
icy. The Caremark court’s strong embrace of and reliance on the
Sentencing Reform Act and the U.S. Sentencing Commission’s
Sentencing Guidelines is a prominent example. On this point,
Chancellor Allen observes that “[t]lhe Guidelines offer powerful
incentives for corporations today to have in place compliance pro-
grams to detect violations of law, promptly to report violations to
appropriate public officials when discovered, and to take prompt,
voluntary remedial efforts.”!”3

Similarly, some cite the work of the American Law Institute’s
Principles of Corporate Governance: Analysis and Recommenda-
tions and the American Bar Association’s work on the Model Busi-
ness Corporation Act and the Corporate Director’s Guidebook as
encouraging higher standards of conduct for fiduciaries.'”

“Corporate reform has been a recurring theme throughout the
twentieth century,”’” and federal securities laws, including Securi-
ties and Exchange Commission (SEC) regulations, are a constant -
force in this process. From the post-Great Depression “New Deal”
reforms of Franklin Delano Roosevelt, through the various reforms

170 Id. (emphasis added).

171" See H. Lowell Brown, The Corporate Director’s Compliance Oversight Responsibility
in the Post Caremark Era, 26 DEL. J. Corp. L. 1, 6 (2001) (“Although a definitive state-
ment regarding a director’s liability must await a decision of the Supreme Court of Dela-
ware, the Chancellor’s views in this regard finds substantial support.”); Mark J.
Lowenstein, The Corporate Director’s Duty of Oversight, 27 CoLo. Law. 33 (1998) (“While
a Chancery opinion is typically of lesser precedential value than a Supreme Court opinion,
the age of the Graham decision, Chancellor Allen’s prominence, and the force of his
opinion all suggest otherwise.”). Some commentators, however, believe that “[plost-
Caremark decisions indicate that shareholder litigation against directors and officers con-
tinues to be a tough road.” HamiLToN & MACEY, supra note 113, at 711 (citing Salsitz v.
Nasser, 208 F.R.D. 589 (E.D. Mich 2002)).

172 Stone v. Ritter, 911 A.2d 362, 365 (Del. 2006).

173 In re Caremark Int’l, Inc. Derivative Litig., 698 A. 2d. 959, 969 (Del. Ch. 1996).

174 See generally Brown, supra note 171, at 64-70 (commenting on the ALI principles
generally and their consistency with Caremark and commenting on the ABA’s work).

175 Id. at 32.
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addressing the scandal-plagued 1970s and 1980s,'’¢ to the post-
Enron reforms, these federal measures are often viewed as having
both direct and indirect impacts on corporate standard setting.
Caremark is only one of numerous examples of the impact of fed-
eral law reform on state law. Notably, commentators express the
view that the Sarbanes-Oxley Act and related reforms provide the
latest and most prominent example of federal activity that attracts
the attention of state courts!”” and judges in matters of corporate
governance. For example, former Delaware Chancellor Allen, now
a law professor at New York University, made the observation that
“[i]t would not be unreasonable to assume that the Delaware
courts are responding to the Enron and WorldCom headlines and
the intrusion, so to speak, of the federal government into the inter-
nal governance of corporations.”!”®

Therefore, any analysis of the question whether fiduciary duty
law requires at least initial investigatory action with respect to cli-
mate change must not only take into account the traditional fiduci-
ary-protective approach of corporate law but also must consider
recent influences that can be seen as potentially expanding those
.duties. Although the weight of tradition might well carry the day
were the question of the applicability of fiduciary duty law to cli-
mate change issues pressed in the courts, the issue is not entirely
out of the question. Moreover, this observation will become
increasingly more relevant with the accelerating pace of scientific
knowledge about climate change and the consequent responses to
this pace.

176 See id. at 32-63 (discussing the role of federal law in addressmg problematlc corpo-
rate conduct).

177 See, e.g., In re The Walt Disney Co. Derivative Litig., 825 A.2d 275, 286-87 (Del. Ch.
2003)(opining that neither the business judgment rule nor the exculpatory force of DGCL
§ 102(b)(7) would ward off director liability for “acts or omissions not undertaken honestly
and in good faith, or which involve intentional misconduct.”); Fairfax, supra note 100, at
415-20 (“[Tlhere is evidence that Sarbanes-Oxley may play a role in increasing director
liability by altering the manner in which state courts view exculpatory statutes.” Id. at 416
(referring to the focus on the “good faith” element by the court in Walt Disney)). See also
Hillary A. Sale, Delaware’s Good Faith, 8 CorneLL L. REv. 456, 457 (2004) (analyzing
the “emerging duty of good faith and its potential for curbing abuses such as those seen in
the past few years,” and noting that “[d]uring the last few years . . . an important common-
. law change has emerged indicating that at least the Delaware judiciary is at work in this
area,” presumably in part as a result of pressure from federal reforms.”); /d. at 459 (citing
E. Norman Veasey, State-Federal Tension in Corporate governance and the Professional
Responsibilities of Advisors, 28 J. Corp. L. 441, 443 (2003) (“[T]here are emerging federal
statutory duties and SEC Rules . . . that may trump Delaware fiduciary law. . . .”)).

178 Marc Gunther, Boards Beware!, ForTUNE, Nov.10, 2003, at 171.
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CONCLUSION

If anything is clear, it is that the debate and discussion about
climate change will only continue to grow, and the policies and
practices of governmental and corporate actors are very likely to
follow suit. At the same time, while certain trends in both science
and the law are undeniable, there is much that is yet to be known.
Advocacy groups will use legal duties where they can, and will
combine their legal strategies with political, economic, and public
relations pressure. Corporate and governmental actors’ positions
are emerging in an increasingly complex manner, with a number of
‘them veering away from the original tendency to resist proactive
analyses and policies about climate change.

This Article attempts to set out, in as objective and clear-headed
a fashion as possible, the pertinent legal concepts and their likely
application to the (present and emerging) facts. The hope is that
all “stakeholders” in the climate change dialogue will profit from
this analysis and proceed with the development of policies and
practices truly in the best interests of all involved.



