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THE GoLD WAR OF ROMANIA:

SUSTAINABLE DEVELOPMENT OR IRREVERSIBLE DAMAGE?

By Alexandra Manea*

INTRODUCTION

fter almost two decades of delusive starts and ongoing

battles with some of the savviest environmental groups

in the world, it is a crucial moment for Europe’s largest
and most politically sensitive gold-extraction project, currently
running in the Apuseni Mountains of Romania, more exactly
in the Rosia Montana region of Transylvania. The “Rosia Mon-
tana” project was initiated in 1995 and its story to date is com-
plex and insufficiently investigated with much of the original
contract being classified as a state secret.! The area has been one
of Europe’s most prolific mining districts for over 2000 years.
Referred to as Alburnus Maior on a wax tablet discovered in a
gallery from the Roman period of gold exploitation, the place
still shelters unique galleries that stand as exceptional testimony
of'its history and great potential.

In 1999, the mining license for the area was transferred to
Rosia Montana Gold Corporation (“RMGC”), of which Toronto-
listed company Gabriel Resources owns 80% and the Romanian
government owns 19.3%.? The state granted operating authori-
zations which were later canceled by means of judicial rulings
initiated by environmental groups concerned by the serious
risks the use of large cyanide quantities in the extraction process
created. Cyanide is acutely toxic to humans and its long-term
effects are not fully known.?

What started as an environmental objection at the beginning
of the last decade with a few hundred people pleading against
the project, it has now become a general protest against the
extremely suspicious conditions under which the contract was
signed. Political leaders who strongly disapproved of the project
while in opposition have become powerful advocates for it after
winning the elections.* Tens of thousands of people are now
expressing their outrage in organized street protests all over the
country and in cyberspace.’

At the moment, the Rosia Montana exploitation project is
pending under the dark shadows of uncertainty. Will it pave the
way for the sustainable development of a struggling nation or
will it bring irreversible damage to a fragile state? Does it follow
the principles of good governance—strongly promoted by vari-
ous organizations to which Romania is part of—or is it another
gnawing case of corruption fiercely fought only in theory? Has
the impact of the previewed mining operations on the public
health been carefully assessed?

A careful analysis in the light of democracy and sustainable
development values clearly condemns the project to annulment.
The Rosia Montana project runs against every single principle of
good governance, as it was designed and adopted in opaqueness
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and complete lack of public participation and responsibility
towards environmental protection—otherwise crucial for public
health.® The exploitation of Rosia Montana challenges several
environmental health concerns and exposes the population in
the region to serious health risks, as will be shown later in the
article.

The first part of this article argues that a democratic frame-
work is not sufficient for maximizing a nation’s potential. In
order to achieve development, and more so sustainable develop-
ment—the fulfillment of the present generation’s needs without
compromising the growth possibilities of future generations—
we need good governance and increased respect for all aspects of
the natural and built environment that may affect human health.

The second part of this article analyzes the Romanian gov-
ernment’s management of the Rosia Montana gold mine in light
of the eight constitutive principles of good governance: transpar-
ency, efficiency and effectiveness, equity, consensus, responsive-
ness, participation, accountability, and respect for the rule of law.
The analysis concludes by condemning the current exploitation
project, arguing that it should be annulled and thereby serve as
a precious lesson for other governments tempted to ignore the
right of civil society to public participation and a healthy envi-
ronment. The Romanian government is currently torn between
two warring sides representing very different interests. On
one side is a civil society in revolt, demanding the halt of the
exploitation project and respect for their right to participation
in decision-making. On the other side is a controversial private
mining company claiming $4 billion in damages in the event that
the exploitation project is indeed halted.”

Traditionally, governments and especially companies are
reluctant to promote civil society as a relevant actor in shaping
the exploitation contract. This approach, however, is starting to
reveal its corrosive flaws and several high courts from different
extractive countries around the world have started to promote a
trend towards the strengthening of “environmental democracy.”
Environmental democracy is a relatively new term reflecting
the increasing recognition that environmental issues must be
addressed by all those affected by their outcome, not just by
governments and industrial sectors.

* Alexandra Manea is a Fulbright Visiting Scholar at American University,
Washington College of Law. Previously, she was a visiting scholar at the Law
School of Hebrew University of Jerusalem. Also an attorney and PhD candidate
at the Law School of Titu Maiorescu University of Bucharest, she is conducting
research on good governance, grand corruption, and legal avenues to investigate
and prosecute the demand-side of transnational bribery.
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The last part of this article selectively presents some of the
recent judgments that stress the importance of effective public
participation in the mining-related decision-making process.
With judicial systems from around the world becoming more
and more involved in environmentally related matters, alongside
several international non-governmental organizations (“NGOs”)
and associations aiming to increase transparency and participa-
tion in mining contracting, the perspectives become brighter and
the chances for achieving sustainable development and mitigat-
ing health risks are higher.

VALUES AT STAKE: DEMOCRACY, SUSTAINABLE
DEVELOPMENT AND ENVIRONMENTAL HEALTH

Romania, a former communist country situated at the inter-
section of Central and Southeastern Europe, joined the league of
anti-authoritarian nations

The relevance of good governance as a concept goes beyond
conventional wisdom that generally describes it as an incor-
ruptible and efficient process of decision-making at political,
economic, and administrative levels.'* Even though there is no
universal consensus regarding its clear definition, good gover-
nance emerged as a concept in the international development
scholarship and is considered by various international instru-
ments to encompass eight core elements: transparency, account-
ability, participation, responsiveness, effectiveness, equity,
consensus, and rule of law principles.!>

As a concept, governance was used for the first time in a
World Bank publication in 1989 to describe “the exercise of
political power to manage a nation’s affairs.”'¢ In 1992, the same
institution issued a Report on Governance and Development,
in which the concept was extended to that of good governance,

describing it as central to

after the fall of the Berlin
Wall and has gradually
built new institutions and
liberalized the market in
a democratic governance
fashion.® The country
joined the European
Union (“EU”) in 2007
after quite a difficult
accession process, and as
the seventh largest coun-
try of the EU, Romania
stands as the homeland
for great and diverse
landscapes and natural
resources.’

Officially described
as a developing country,
Romania has great devel-
opment potential in terms
of agriculture, tourism,

“Sustainable development—
the fulfillment of the present
generation s needs without
compromising the growth
possibilities of future
generations—cannot be
achieved without good
governance because it
requires sound public
sector management. . .”

creating and sustaining
an environment that fos-
ters strong and equitable
development.!” For the
first time, the quality of a
government and its abil-
ity to satisfy the needs of
citizens, apart from eco-
nomic performance, was
put up for discussion. !
In 1995, the Asian
Development Bank
picked up the term and
in 1997 so did the United
Nations Development
Program (“UNDP”).
The latter extended the
definition of governance
by adding that gover-
nance “comprises the

and a range of industries
varying from textiles to energy and metals.'? Despite this poten-
tial, the country has found itself in an ongoing transition process
toward a stable and resilient market-oriented economy and soci-
ety for over 20 years now.

Even though the causal link between democracy and devel-
opment has been the subject of controversy for the past several
decades, with some arguing that there is no actual link between
them, studies show that when the countries of the world are
examined as a whole, democracies do perform better than autoc-
racies or mixed polities in terms of economic development.'!
Moreover, a democratic regime is naturally preferred because of,
at least in theory, its humanist values and concern for the welfare
of all citizens.

On the other hand, recent years demonstrate that democratic
governance is not enough to maximize a nation’s potential, nor is
it for increasing its people’s living standards.'? In order to achieve

sustainable development, a nation needs good governance."?
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mechanisms, processes
and institutions through
which citizens and groups articulate their interests, exercise
their legal rights, meet their obligations and mediate their
differences.”!?

In relation with the much-desired sustainable develop-
ment, the terms are distinct yet highly interrelated. Sustainable
development—the fulfillment of the present generation’s needs
without compromising the growth possibilities of future genera-
tions—cannot be achieved without good governance because it
requires sound public sector management characterized by
transparency, effectiveness, equity, participation, responsive-
ness, accountability, consensus, and rule of law principles.??

Considering that Romania has been a democracy for over
20 years and a member of the exigent EU, as well as an acced-
ing country to the Organization for Economic Co-operation
and Development (“OECD”), it is perfectly legitimate to have
good governance expectations from the country’s government.
Nevertheless, the gold-mining of Rosia Montana project is
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carried on with the support of the political leadership of the
country against the will of the people and therefore against the
most precious value of democracy.

Measuring governance is problematic due to the mixture
of quantitative and qualitative factors that must be considered,
which means some value judgments must be made in the pro-
cess. Sustainable development theory and practice, however,
developed a number of principles to serve as criteria to take into
consideration when evaluating the way power is exercised in
the management of a nation’s economic and social resources. In
the following paragraphs, the eight core elements encompassed
by the concept of good governance will be analyzed in order to
determine if the Rosia Montana’s exploitation project follows
the principles of good governance, thus paving the way for sus-
tainable development.

TRANSPARENCY

Governments cannot engage in good governance without
promoting transparency. This means managing the country’s
affairs according to clear and accessible rules that make officials
accountable to the citizens they are supposed to represent and
that provide members of the international community with the
predictability and stability they need to function efficiently and
productively in a globalized era.?! Meeting the transparency
criteria is in fact crucial for the fulfillment of all other good gov-
ernance elements.??

The start of the Rosia Montana mining project was shrouded
in opacity. There is no record of a fair auction process for grant-
ing operating licenses over the last 14 years; the license has been
one of the best-kept secrets of the Romanian government.?? The
state company Minvest was given the license in 1999 without a
bidding process.?* A year later the license was passed over to the
private company Rosia Montana Gold Corporation (previously
Euro Gold Resources), with no public access to information
regarding the existence of a fair license auction and the provi-
sions of the ensuing contract.”® The latter was categorized as
“classified information.”

According to the Romanian law, “classified information”
includes information, data and documents of interest to national
security, which must be protected, due to the levels of impor-
tance and consequences that would occur as a result of unau-
thorized disclosure or dissemination.? While a certain degree of
secrecy can be legally and morally acceptable when it comes to
a sensitive project like gold exploitation, for reasons including
national interests, the question of balance between transpar-
ency and opaqueness still lingers as transparency has a strongly
democratic flavor attached to it.

When a democratic executive chooses to classify a contract
by which his people’s resources are sold away, the government
needs to offer a solid policy and a clear communication strategy.
Unless it complies with these democratic requirements, the rea-
sons for classification become doubtful and stand as a ground for
turmoil. The Rosia Montana project is of high importance both
for the region and country as a whole, as it involves a number
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of serious changes and consequences in terms of environmental,
economic, cultural, social, and political aspects.?’

Regionally, the project has importance because it will deci-
sively affect the current lives of approximately 4,000 people
living in the area, as well as the potential for life in the region
for many years to come. Foremost, the contracted 17 years of
continual exploitation implies the displacement of the popula-
tions of four inhabited mountains and all the houses, churches,
and livelihoods of the people currently living there. The mining
operations predict a heavy use of dynamite that leaves little to no
chance of survival to the four historic churches and thousands of
buildings in the area.?®

Moreover, use of sodium cyanide for gold solubilization and
open basin storage of waste containing cyanide residues create
serious concerns about toxicity.?? At this point, the environment
in the region is subject to high risk of irreversible damage, as
the harmful effects of cyanide are not fully known.3? Once the
project is completed, it will leave behind a trail of open craters,
moon-like terrain, and cyanide waste toxic to the air, water, and
future life in the area.’! Living in the region will not be an option
many years to come.

While it is true that the mining project will provide a few
hundred jobs for a community in need of employment, it will
also destroy the agricultural lands and forests which currently
serve as the main source of income for thousands of people in
the region.?> All the more concerning is that the gold exploita-
tion will come to an abrupt end in the near future, leaving behind
jobless people and completely unfertile lands, thus paving the
way to abject poverty.33

Thus, at the regional level, the project is of high importance
as it literally involves the future of the area and of the people
who have been living there, their lives, and the lives of the future
generations. At the national level, the Rosia Montana mining
project has substantial importance for several reasons.

First, it foresees the exploitation of the richest natural
known part of the country. Every country in the world probably
wishes for great natural resources to strengthen its economy and
contribute to the nation’s development. In line with democratic
values, resources should be extracted and exploited for the ben-
efit of the people’s life standards in a democratic society. The
much desired metals sheltered by the Romanian mountain are
estimated at 330 tons of gold, 1,600 tons of silver, and “other
precious metals.”3* The latter category has been the subject of
numerous questions: What kind of metals? What is their value?
Who will get them? All legitimate questions left without any
answers.

Moreover, the classification of the biggest part of the con-
tract between the government and RMCG caused a series of
assumptions that any additional metal recovered will be for the
benefit of the foreign company.?® All the more unsettling, accord-
ing to the National Agency for Mineral Resources, the “other
metals” are said to be more precious than the gold or silver to
be exploited. The precious metals to be extracted are of great
strategic value and are part of the public domain, which means,
according to Romanian law, that they belong to the nation’s
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people.’® In the actual context of global economic turmoil, the
gold of Romania should not be given away through a particularly
controversial contract.

Secondly, the area represents a valuable cultural, archeo-
logical, and architectonic patrimony. Rosia Montana village is
included on the official list of national historical monuments.3’
Moreover, the mountain has been proposed for inclusion
on the United Nations Educational, Scientific and Cultural
Organization’s (“UNESCO”) World Heritage List.?® To reach the
list, however, the Romanian government needs to add the site to
its Tentative List, which has not happened because of obvious
political interests.>® But, the site shelters 2,000 year-old galler-
ies from the Roman era, which are an outstanding example of
a type of technological ensemble illustrating a significant stage
in human history, advancing the argument that it should be
designated a UNESCO

a balanced dialogue between the supporters and opponents of
the exploitation.** Nonetheless, the government refused to offer
more information regarding the contract.

Recognizing the limits of transparency in the face of some
security interests, a democratic government has to conduct
business at the expense of the nation’s welfare in such a way
that substantive and procedural information is available to, and
understood by, people and groups in society. An increased level
of information would eliminate a lot of uncertainties, troubling
questions, and especially suspicions of corruption and bad
governance.

EFFICIENCY AND EFFECTIVENESS

Effective and efficient governance is integral to any coun-
try’s well-being and requires that public institutions produce
results that meet the

World Heritage Site.*?
Also, in accordance with
UNESCO criteria, the
area bears an exceptional
testimony to a cultural
tradition or to a civiliza-
tion that is living or that
has disappeared.*! The
historical and cultural
value of the site is thus
exceptional and goes
beyond the regional and
even the national level.*?

Thirdly, the project
has attracted more civil
society involvement than

“The case of Rosia Montana
has become much more than
an environmental issue or
a bad deal for a developing
country, it is now about
challenging the values of
democracy in practice to see
if they pass the test.”

needs of its stakeholders,
while making the best use
of resources—human,
technological, financial,
natural and environ-
mental. In the context
of good governance, the
concept of efficiency also
covers the sustainable
use of natural resources
and the protection of the
environment.*
Resources are, by
definition, destined to
be harnessed. Natural
resources predict wel-
fare, and every country

any other previous gov-
ernmental contract. The
perspectives of exploiting Rosia Montana with cyanide have ini-
tially sparked the protest of environmentalists that subsequently
became a general protest against the opacity of the whole project
and the lack of a clear, sustainable policy on the matter. More
than twenty thousand people went out on the streets to express
their outrage toward the government’s infantile responses to the
people they are supposed to represent.*3 Also, tens of thousands
of people have been involved in social media protests in hopes
that 24 years after the anti-communist revolution, democracy is
not only a utopia and that their voice will be taken into consider-
ation. The case of Rosia Montana has become much more than
an environmental issue or a bad deal for a developing country, it
is now about challenging the values of democracy in practice to
see if they pass the test.

Contrasting with the government, the Romanian Parliament
issued a report on the matter, concluding, infer alia, that with
the exception of the deposit maps, the operating license for
Rosia Montana does not contain any information that justifies
the secrecy of the document. Given the extent of the interest
shown for this project, the Commission tasked with the report
writing considered that the declassification would help restore
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in the world wishes for a
resourceful territory. Nevertheless, the earth’s natural resources
are finite, which means that their continuous exploitation will
result in exhaustion. The extraordinary resources sheltered by
Rosia Montana should be exploited at some point in the future;
however, in the light of efficiency and effectiveness criteria of
good governance, the gold-extraction project should be at least
postponed and reevaluated, for three main reasons.

First, given the amplitude of the project, the benefits that
would revert to Romania are not worth all the costs the project’s
completion involves at this point. The exploiting company drives
an aggressive propaganda campaign estimating the benefits for
the Romanian economy at $4 billion “in the best case scenario.”*¢
According to the contract between RMCG and the government,
the latter receives 19.3% proportional share of the project’s
profit and a 6% royalty fee.*” Also, another proposed direct ben-
efit is the creation of jobs and related fees. A thorough economic
analysis of the project’s profitability for Romania is beyond the
scope of this article, but even without an in-depth analysis one
can evaluate that “the best case scenario” is most likely impos-
sible.*® A 6% royalty fee is injuriously low and prejudicial
compared to other types of production sharing agreement types

SUSTAINABLE DEVELOPMENT Law & PoLicy



practiced in different parts of the world.** Moreover, the money
brought to the budget by Rosia Montana’s exploitation is insig-
nificant in comparison with the country’s development needs and
especially with the costs implied by the project’s completion.>®
In terms of money, the government will have to cover 19.3%
of the project’s implementation costs to pay the unemployment
benefits for thousands of people both now as a consequence of
destroying the agricultural lands in the area and at the end of
the mining project for the miners. Additional costs in the “best
case scenario” will include the environmental rehabilitation of
the area and damage control in terms of environment and social
life in the region.’! A less perfect scenario, and more realistic
one, would therefore imply more costs.>

Economic impact studies premise the interconnectivity of
sectors in an economy. As such, in the opinion of Nobel laureate
Wassily Leontieff, a positive change in a sector will have sig-
nificant positive impacts on the economy of a country only when
it is connected to other sectors.>® The metal extraction industry
in Romania is not linked to any other in the country, and the
wages from employment likewise will not generate any impact
considering the small number of jobs provided and the relatively
short employment period.

Second, Romania is a country in transition. While a member
of the EU, the political situation of the country has been char-
acterized lately by instability and deep mistrust in the leader-
ship, irrespective of the ruling party.* The contract for Rosia
Montana’s exploitation was signed more than 15 years ago by a
weak and inexperienced government, as the country just came
out of a traumatic communist era.’>> The prospect of earning
money, no matter the source, was highly attractive, as the coun-
try was struggling to find its way in the new world of capitalism.
Nevertheless, time passed and Romania’s economy and political
class has evolved. The current government should apply more
professionalism, expertise, and responsibility in managing rare
and valuable natural resources and not rush into exploiting them,
especially on the basis of a deal made in extremely vulnerable
times. The price of gold has constantly increased in past years,
and the recent global economic crisis has shown the strategic
importance of precious metals.’® Since the 2008 financial crisis,
the price of gold has skyrocketed—in three years more than
doubling from $800 per ounce to $1,900.>7 Economic develop-
ment policies of developed countries include the exploitation of
their natural resources among the last priorities on their list.>®
The Romanian government should learn from the paradox of
resourceful but yet poor and undeveloped countries in the world
and reshape its decision-making process urgently.

Lastly, pollution in the Rosia Montana mining area has
already caused extensive damage to the environment.>® The
RMCG project predicts four open pits and the creation of a waste
storage basin behind a 180-meter-high dam.®® Aside from being
a serious disfigurement to the landscape, the proposed barrage is
weak in the face of extreme situations that resulted from several
other similar projects.®! Also, the use of sodium cyanide in the
extraction process and the storage of the cyanide residues in an
open pool create major concerns. Even if the promised cyanide
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neutralization would be professionally achieved, the tailings
toxicity remains a serious source of risk.®? In all, 12,000 metric
tons of cyanide would be used annually which would produce
13 million tons of mining waste each year, according to a proj-
ect presentation submitted by the company to the Ministry of
Environment.%3

In 2004, the Romanian Academy of Science—the most
authoritative scientific body in the country—called for the proj-
ect to be scrapped because environmental and social costs far
outweighed benefits.®* While it is true that more than half of all
the gold and silver mines in the world rely on the cyanide, its
use is still controversial, as spills have the potential to inundate
entire ecosystems with toxicity.®> Recent cyanide-related disas-
ters in the EU alone include Stava (Italy, 1985),°° Los Frailes
(Spain, 1998),%7 and Baia Mare (Romania, 2000).%® The worst of
these accidents was Baia Mare which took place at a gold mine
in the northern part of the country, where heavy rains and snow
caused a breach in a tailings dam. Drinking water supplies were
cut off for almost 3 million people in Romania and neighboring
Hungary and Serbia, and hundreds of tons of fish in the nearby
rivers were killed.®

In 2010, the European Parliament proposed a complete ban
on the use of cyanide mining technologies, noting that “over
the past 25 years more than 30 major accidents involving cya-
nide spills have occurred worldwide,” and that “there is no real
guarantee that such accidents will not occur again, especially
taking into account the increasing incidence of extreme weather
conditions, inter alia heavy and frequent precipitation events.”””
The EU Commission did not support the ban at the time “due to
the lack of affordable alternative technologies,””! and thus not
because cyanide would be the best or even a good option for
the environment, but for financial reasons. Various alternatives
to cyanidation are currently under development and manners to
extract gold will improve in the future, as technology is rapidly
evolving.”?

Why take so many risks now and damage the environment,
endanger future life in the area and waste precious resources?
The precious metals of Rosia Montana are not going anywhere
anytime soon.

Efficiency and effectiveness in managing the affairs
requires that the results meet the needs of its stakeholders while
making the best use of resources. The results of the current
contract between RMCG and the Romanian government will
arguably meet only the high and selfish expectations of the pri-
vate company, leaving Romania and its people to struggle with
the long-term environmental, economic, social, and cultural
consequences.”

PARTICIPATION

Participation is an integral element of good governance. It
refers to different mechanisms and opportunities through which
the public may express opinions regarding political, economic,
social, or other types of decisions taken at the governmental
level.”* The participation requirement aims at ensuring that the
decision-making procedure for the Rosia Montana mine proposal
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is democratic, based on public approval, and in full compliance
with the constitutional rights of the directly affected population.

Valuable participation requires accurate and sufficient
information for the citizens, NGOs, businesses, and others out-
side the government so they can contribute to and comment on
proposed rules or contracts. In the Rosia Montana project, as
analyzed above, the transparency requirement has been consis-
tently ignored, leaving civil society and other interested actors
with insufficient information from the beginning.”> However,
like never before, this has not discouraged civil society, and both
citizens and NGOs have struggled for their right to participation,
inherent to the culture of democracy.

Several NGOs have submitted reports and letters to the
government requesting more information on the one hand and
presenting relevant arguments regarding the inexpediency of the
project in terms of environ-

acknowledge the needs of the citizens in order to act on their
behalf.

In the light of: (a) the permanent displacement of 4,000
people in the area, (b) the insignificant economic gains, (c) the
massive protests of tens of thousands people both on the streets
and in cyberspace, and (d) the complete consumption of a natural
resource whose value is continuously increasing, the answer is
obvious. In the actual conditions, the project efficiently responds
only to the profit-hungry global market forces.

CONSENSUS

Good governance requires mediation of the different
interests in society to reach a broad consensus on what is in
the best interest of the whole community and how this can be
achieved. It also requires a broad and long-term perspective on

what is needed for sustainable

ment, economic, social, and
sustainable development mat-
ters on the other.”® Moreover,
tens of thousands of citizens
from all over the country orga-
nized weekly street protests
to express opposition to the
Rosia Montana deal and out-
rage against the government’s
weak performance.”” Not only
did the government ignore the
public opinion, but political
leaders have been trying to
quell the mobilization against
the mining project and have
offended the participants on
numerous occasions. Besides
qualifying the protesters as
“jobless hipsters” and “poets

“Not only did the
government ignore the
public opinion, but
political leaders have
been trying to quell the
mobilization against the
mining project and have
offended the participants
on numerous occasions.”

human development and how
to achieve the goals of such
development.®°

An effort to grow the
public sympathy for the Rosia
Montana deal has been the
seemingly close alliance
between Gold Corporation,
politicians across the politi-
cal spectrum, and mainstream
media. Political rivals have
declared themselves in favor
of the project and most media
trusts in the country have run
Gold Corporation advertise-
ments while failing to cover
arguments against the exploi-
tation and the mass protests
taking place on the streets.3!

scared by industrialization,”’®

the government defied any common sense and urgently consti-
tuted a “special commission” for the final approval of the project
which was formed by politicians who previously expressed their
support for the mining project.”

Participation is important because it brings legitimacy.
Along with transparency, respecting the principle of participa-
tion significantly improves the quality of the decisions, therefore
increasing the chances for sustainable evolution and well-being
of a nation.

RESPONSIVENESS

The responsiveness of government to the needs of citizens is
one of the defining elements of good governance. Does the way
in which Rosia Montana’s exploitation contract was negotiated
and handled express responsiveness of the successive Romanian
governments or attention to the people’s needs and moreover,
to their expressed requirements on the matter? Responsiveness
requires, in the first place, that representatives of government
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The principal interest of
the RMGC is to make as much
money as possible and then vanish from the Romanian territory.
The interest of the government, though theoretically the well-
being of the country and its citizens, is actually obtaining some
worthless money for the national budget and high benefits for
the personal pockets.®? The people’s interest is genuinely a better
life standard and a safe environment both in terms of nature and
economy. The Rosia Montana’s governmental management lacks
any policy for sustainable human development in the area and
no long-term plan of action for fructifying even the low benefits
coming out from the deal. Remarkably, Romanian civil society
understood how the exploiting contract goes against its interests
and fights to be taken into consideration.®? At this point, how-
ever, there is no consensus and the important question of who is
supposed to make decisions is completely ignored.

Equity

Equity is a pretentious and often utopic principle. In the
context of good governance, it is about the equal participation

SUSTAINABLE DEVELOPMENT Law & PoLicy



of all citizens in public and political life. It requires that all
members of the society feel that they have a stake in a matter
and are not excluded from the community. As currently envis-
aged, the Rosia Montana’s exploitation project considers the
preferences of a very small group of actors, unrepresentative of
the Romanian society and, moreover, not representative of the
community in the region. The relevance of a few hundred people
securing jobs in the mining operations for a few years pales in
comparison with thousands of people who will lose their homes
and livelihoods in other industries.

In a different approach, the extraction of 1,600 tons of silver
and 300 tons of gold in the near future in a way that: (a) subjects
the environment to destroying levels of toxicity, (b) implies the
exhaustion of the natural resources, and (c) deprives the coun-
try’s economy of relevant improvement potential, negatively and
decisively affects the rights of the future generations; and this,
not even in the benefit of the present generation who is subjected
to high health risks.

ACCOUNTABILITY

Accountability is the guiding principle that defines how
progress is reported and measured and how interactions take
place when things go wrong. Respecting the principle of
accountability translates into the executive’s branch obligation
to explain its decisions and activities, to accept responsibility for
them, and to disclose the results in a transparent manner.3*

The lack of accountability is dangerous because it allows
decision-makers to slide down the slope of corruption, at the
expense of the well-being of those who they are supposed to
represent.®> Accountability aims at ensuring that government
officials are acting in the public interest, not for their own per-
sonal benefit or for the benefit of powerful and influential special
interests.

The political discourse of the decision-makers in Rosia
Montana’s exploitation was often contradictory and inconsis-
tent.3¢ Strongly supported by political leaders while advancing
in obscurity, the project started to receive opposition from the
same politicians once in the spotlight of public attention.®” The
electoral promises, which guaranteed that the exploitation at
Rosia Montana would not start, have been ruthlessly broken.38
Moreover, the Romanian Prime Minister made contradictory
statements regarding the opportunity of the project while in
office. Having also the capacity of a Member of Parliament, the
Prime Minister stated that as deputy he would vote against the
project, but as Prime Minister would vote for the continuation
of the project.’’

Generally, voters do not have any direct way of holding
elected representatives accountable during the term for which
they have been elected. Parliamentary systems, however, give
parliaments power to hold the government accountable. In the
Rosia Montana story, the parliamentary Special Commission
for Rosia Montana remarkably stopped the advancement of the
mining project in its current form at the beginning on November
2013.%° The Commission underlined transparency and rule of
law gaps in the overall management of the contract and required
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the elaboration of a suitable legal framework to accommodate
Rosia Montana’s exploitation.’! But, the Commission did not
address the serious environmental and economic issues and did
not balance the costs and benefits of the deal.

While the momentary halt of the mining project is some-
what encouraging for civil society, the partial tackling of the
problems by the Special Commission is worrying. Considering
the manner in which the government previously disregarded the
rule of law principle, the atmosphere is already poisoned, and
mistrust is omnipresent.

RULE oF Law

Romania entered the path of democracy in 1989 and has
struggled ever since to strengthen its rule of law. Although
successful in general, at least in comparison with the commu-
nist era, the rule of law principles have been constantly chal-
lenged by succeeding governments due to corruption or lack of
professionalism.®?

The rule of law represents a system in which, inter alia, (1)
the process by which the laws are enacted, administered, and
enforced is accessible, fair, and efficient and (2) the laws are
clear, publicized, stable, and applied evenly; and protect funda-
mental rights, including the security of persons and property.”?
Good governance, which makes societies prosperous, is not pos-
sible without upholding rule of law principles.

Beyond granting the operating license to the Canadian com-
pany without the auction required by Romanian law at the time,
in August 2013, the Romanian government issued a question-
able draft law entitled “Certain measures for the gold and silver
exploitation of the Rosia Montana perimeter and for stimulating
as well as facilitating mining activities in Romania,”* the last
piece of legislation on the matter to date.

A thorough analysis of the proposed law reveals many provi-
sions which seriously infringe upon the Romanian Constitution,
several international treaties ratified by the country, EU
Directives, as well as national legislation.?® In essence, the gov-
ernment prepared, approved, and was ready to act in accordance
with a bill that would unduly restrict constitutionally guaranteed
private property rights, access to justice, the right to a healthy
environment, and the right to cultural heritage.?® The provisions
envisaged by the government also undermine the separation of
powers, the principle of legality, as well as vital powers of the
various public authorities involved in the approval and issuance
of environmental, mining, urban planning, and construction
works regulatory acts.”’

According to the Romanian Law no. 24/2000, draft leg-
islation has to comply with the provisions of the European
Convention on Human Rights and the jurisprudence of the
European Court of Human Rights, as well as with the prac-
tice of national courts on the matter in question. The draft law
concerning Rosia Montana’s exploitation does not respect such
requirements, as the national courts have already decided against
the mining authorizations and the European Court of Human
Rights (“ECHR”) has ruled on similar issues in the same tone
of opposition.”®
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In 2009, Tatar v. Romania arose when two Romanian
nationals launched complaints against Romania on account
of the Romanian authorities’ failure to protect the right of the
applicants, who lived in the vicinity of the Baia Mare gold mine,
to enjoy a healthy and protected environment.”” The ECHR
held that “pollution could interfere with a person’s private and
family life by harming his or her well-being, and that the State
had a duty to ensure the protection of its citizens by regulating
the authorizing, setting-up, operating, safety and monitoring of
industrial activities, especially activities that were dangerous for
the environment and human health.”!%0

The Court also underlined that authorities had to ensure
public access to the investigations and studies. It reiterated that
the State had a duty to guar-

the dangers of cyanide use in the technological process with
regard to groundwater pollution and the destruction of the local
ecosystem. 08

In light of the above, the draft law issued by the Romanian
Government in late August 2013 completely ignored the
European Court of Human Rights jurisprudence. Accordingly,
the draft violates both the international obligations and national
legislation of the country.

The motivation of the draft law also ignores the compliance
with national jurisprudence requirements stipulated in art. 21
of Law 24/2000.'%° Several national courts, including the High
Court of Cassation and Justice, annulled different administra-
tive acts regarding the commencement of exploitation in Rosia
Montana area.''” Even though

antee the right of the public
to participate in the decision-
making process concerning
environmental issues.!0! Tt
stressed that the failure of the
Romanian Government to
inform the public, in particular
by not making public the 1993
impact assessment on the basis
of which the operating license
had been granted, had made
it impossible for members of
the public to challenge the
results of that assessment. !0
The Court concluded that the
Romanian authorities had
failed in their duty to assess to
a satisfactory degree the risks
that the company’s activity
might entail and to take suit-
able measures to protect the
rights of those concerned with
regard to their private lives and
homes, within the meaning of

“The provisions envisaged
by the government also
undermine the separation
of powers, the principle
of legality, as well as vital

powers of the various i
public authorities involved
in the approval and
issuance of environmental,
mining, urban planning,
and construction works
regulatory acts.”

the Romanian Court of Justice
gave a negative verdict with
regard to the absence on the
part of the corporation of the
necessary documents that are
mandatory for starting the
project, local and national
authorities have released
replacement documents thus
transgressing the Court’s deci-
sion and undermining the rule

Article 3(2) of the draft
law declares the mining
project in Rosia Montana to
be a public utility project of
“particular national interest”
and the following articles
establish a special expropria-
tion procedure for the prop-
erties in the Rosia Montana
mining area.'!? Nevertheless,
existing legislation does not
mention anywhere the concept

Article 8, and more generally
their right to enjoy a healthy and protected environment.'%3

In 2004 and 2006, the ECHR ruled in Taskin v. Turkey that
the Turkish authorities violated the right to private life (art. 8)
and the right to a fair trial (art. 6) by granting licenses for gold
extraction using cyanidation techniques to private companies.'%*
The initial gold mining permits were annulled by the court
because they were not consistent with the general interest of
the community and because their provisions did not sufficiently
tackle the health and environmental risks.!% Based on new
reports stating that risks have been analyzed and reduced, the
Turkish government issued new permits allowing the use of
cyanide. !0

The Court recognized the interest that domestic authorities
may have in maintaining economic activities, yet appreciated
that such interest cannot prevail over citizens’ right to the benefit
of a healthy environment.!”” Moreover, the Court pointed out
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of “particular national inter-
est.” Categorizing the project as “of particular national interest”
without defining the concept and motivating the decision goes
against the well-established principle of legality. Moreover,
even the “public utility” and “national interest” categoriza-
tion contradicts the Constitution because the cataloging was
“not established according to the law” as Article 44(3) of the
Romanian Constitution requires. In declaring the project of
public utility, the government ignored Law no. 33/1994, which
reasonably requires a preliminary analysis of the project from
an urban perspective and its registration in the urban plans.!!?
Likewise, the government ignored Law no. 255/2010, which
fails to encompass the exploitation of gold and silver ores as a
basis for declaring the public utility of a project.'!'*
In a rule of law system, expropriation comes as an excep-
tion to the strongly guaranteed right to private property, there-
fore expropriation has to be conducted according to clear and
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thoroughly motivated procedures and accompanied by solid
guarantees of fairness from the state.!'> According to the gov-
ernment’s bill, the expropriation in the Rosia Montana area will
be done through the license owner, who will also establish the
amount of compensation payment. !¢

The current law, as well as the jurisprudence of ECHR,
stipulates that the payment of compensation for expropriated
property must belong to the State.'!” The contrary situation
proposed by the bill leads to a deeply unconstitutional situation
considering that the state’s sovereign powers would be exercised
by a private company in such a delicate matter, and the state
would be unable to efficiently protect property rights or provide
answers to compensation measures set by the licensee, whose
primary interest is to generate as much profit as possible.

Moreover, Romanian legislation provides a clear and effi-
cient expropriation procedure through the domestic court in
whose jurisdiction the property is situated,'!® but the govern-
ment created an exceptional procedure without any legal ground
and without any motivation.

In addition, the bill exceptionally grants the company
an extended period of 36 months to begin work and no delay
penalty requirements. This contravenes Law no. 33/1994, which
stipulates that the period within which work must start is one
year and that former owners may request their property returned
if this stipulation is not followed.'' The latter exception is also
contrary to the principle of equality, as the private company is
unjustifiably given an advantage over other companies.

Article 4 of the governmental bill states that if, after the
issuance or permits, agreements, or authorizations on the mining
project, new elements intervene or underlying conditions change,
the competent authorities will issue other administrative acts or
revise the existing ones without any other preliminary acts.!??
Given that Law no. 85/2003 regarding mining activities provides
that to the extent that the underlying conditions for the initial
authorization change, the holders of the activity must apply for
new approvals, permits, and authorizations.!?! Consequently, in
order to issue new administrative acts, the authorities need new
documentation to support the modification.

Nevertheless, the bill provides that the initial preliminary
acts prepared by the mining company, can be used indefinitely,
regardless of how many changes would occur.!?? The provisions
safely pave the way to the absurd and unlawful situation in which
the initial preliminary acts could be used at any time in the
future to legitimize activities that have nothing to do with the
performed activities.

In the same manner of ignoring the principle of legality,
Article 14(3) of the bill requires the National Agency for Mineral
Resources to reconfigure the perimeters of operating licenses
adjacent to the mining area at the request of the private min-
ing company.'?* According to Article 19 of Law no. 85/2003,
the exploitation perimeters are established by the Agency before
granting operating licenses and their configuration is exclusively
the prerogative of the competent authority.'>* Under the bill,
Rosia Montana Gold Corporation’s mining perimeter does not
have any fixed limits; therefore, the National Agency for the
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Mineral Resources is bound to reconfigure them whenever the
private company asks for it without any established regulatory
procedures.

Through Article 5, the bill imposed a time limit of three
months in which the procedures for environmental impact
assessment are to be performed, thus significantly reducing the
public’s right to participate in the decision-making process. The
Protocol regarding Strategic Environmental Assessment to the
Convention on Environmental Impact Assessment in Trans-
boundary Context adopted at Espoo in 1991,!% ratified by
Romania and transposed into Law no. 349/2009,!2¢ states that
the strategic environmental assessment is a complex procedure
that involves a thorough evaluation of the likely environmental
effects, including health, of a certain project. This implies the
execution of an environmental report, the consultation of public
with the scope of ensuring participation, as well as a strategy
that takes into account the conclusions of the report and of the
public consultations. '’

In the least complex case, considering all the requirements,
the referred procedure would require more than nine months; all
the more in a large scale mining operation involving the use of
cyanide in large areas of land with transboundary effects, which
brings with it the obligation to consult neighboring countries.'?8
With a time limit of three months, the public’s right to partici-
pate in the decision is practically nonexistent, as the interested
organizations and individuals are effectively unable to become
informed and collect technical information independent of the
owner’s plan; however, the bill is effective at removing the basic
right to public participation in decision making.

Moreover, the once again exceptional condition of allow-
ing only three months for the completion of such important
procedures is not motivated in any manner. The deadline is
unreasonable and stands as a violation of the Protocol regarding
Strategic Environmental Assessment!?® and of one of the most
fundamental democratic rights: the right to public participation
in decision-making.

The bill’s motivation does not contain a preliminary assess-
ment of environmental impact and does not indicate the dif-
ficulties that may arise in the implementation of the proposed
regulations. Law no. 24/2000 on legislative techniques requires
a comprehensive motivation for the elaboration of a new norma-
tive act, with impact assessment in terms of environment, human
rights, society or different domains, depending on the act’s
subject and objective.!** Not only does the bill fail to provide
any motivation, but it actually mentions that in terms of environ-
mental assessment “the present act does not refer to this topic”
and continues with the only offered coordinate in terms of social
impact: “the project will create jobs.”!3!

It is almost superfluous to note how inappropriate it is that a
bill relating to the gold and silver ores exploitation through con-
troversial technology—one that poses serious damaging risks to
the environment and ignoring the people’s opposition—does not
provide a section specifically designed to provide environmen-
tal impact assessments.!3? Also in contradiction with Law no.
24/2000 requirements, the act fails to outline the difficulties that
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“Beyond a series of controversies and legal gaps
related to mining in most of the extractive countries,
there have also been several noteworthy improvements
of the relevant legal framework.”

might arise in the implementation of the proposed regulations.
Although difficulties definitely exist (in terms of environment,
right to private property, etc.), the bill ignores such aspects and
limits its comments to praising the economic advantages of
the mining project. In doing so, the government also ignored
the Directive 2011/92/EU of the European Parliament and the
Council of 13 December 2011 on the assessment of the effects
of certain public and private projects on the environment, as
amended, known as the “EIA” (environmental impact assess-
ment) Directive.'33

Within the context of intensified worldwide social relations
which “link distant localities in such a way that local happen-
ings are shaped by events occurring many miles away and vice
versa,”!3* a look at the international trends concerning mining-
related judgments can bring to light a bright perspective on the
struggle for environmental democracy. As previously proven,
extractive deals made by governments and corporations without
public participation often do not consider the people’s interest.
The only way for things to change is by the strengthening of
the so-called environmental democracy and the right to a healthy
environment.

INTERNATIONAL JURISPRUDENTIAL TRENDS:
STRENGTHENING “ENVIRONMENTAL DEMOCRACY”
AND THE RIGHT TO A HEALTHY ENVIRONMENT

From a global perspective, the “rules of the game” in the
global mining industry have not yet been defined. As the planet’s
resource management is known to be one of the 215 century’s
main challenges whereby consumption exceeds available natural
resources, mining activity has finally come into focus due to
legislative and jurisprudential developments, as well as in the
public’s attention.

Beyond a series of controversies and legal gaps related to
mining in most of the extractive countries, there have also been
several noteworthy improvements within the relevant legal
framework. National courts have been facing an increasing num-
ber of cases related to mining over the past years. While many
of the cases involve highly technical issues, requiring expertise
from different fields, a number of judgments stand as valuable
milestones on the way to environmental democracy.

The concept of environmental democracy reflects increas-
ing recognition that environmental issues must be addressed
by all those affected by their outcome, not just by governments
and industrial sectors,'3> which prove reckless to civil society’s
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long-term interest. Access to environmental information and
effective public participation in the decisions regarding the
environment, as well as taking into account civil society’s posi-
tion, are integral to the concept of environmental democracy
and are important for the achievement of real and valuable
development. !3°

Although governments and especially companies are
reticent to the promotion of civil society as a relevant actor
in shaping the exploitation contract, several courts of justice
from relevant extractive countries have recently stressed the
importance of going beyond democratic theory to ensure public
interest as it relates to mining is fully considered in the decision-
making process. The Supreme Court of Canada, after a lengthy
legal battle in a case centered on the proposed Red Chris mine in
British Columbia, ruled in March 2010 that the federal govern-
ment cannot split projects into artificially smaller parts to avoid
rigorous environmental assessments. The Court argued that such
“project-splitting” violates the principles for conducting proper
environmental assessments and the right to effective public
participation.'37

On a different continent but in the same year, India remark-
ably established the National Green Tribunal (“NGT”) dedicated
to ridding the court system of environmental cases involving
multi-disciplinary issues. The National Green Tribunal is India’s
first environmental court tasked with a wide jurisdiction over
violations of environmental laws but also aimed at providing for
compensation, relief, and restoration of the ecology in accor-
dance with the polluter pays principle and powers to enforce the
precautionary principle. In May 2012, in the Adivasi Majdoor
Kisan Ekta Sangthan and Others v. Ministry of Environment
and Forests case, the Tribunal ordered the annulment of an
environmental clearance granted to a steel company.!3® After
watching a recording of the public hearing process featuring
extensive disturbances, the Tribunal concluded that the entire
environmental impact assessment procedure had been vitiated
as the public hearing process was not properly conducted and,
consequentially, the decision-making process was void of effec-
tive and efficient public participation.'3°

The Colombian Constitutional Court concluded in May
2011 that the Columbian State is obligated to mandate the
participation of ethnic minorities in decisions that affect them,
recognizing the fundamental right to previous consultation, in a
case where four citizens instituted a constitutional claim against
Law no. 1382 of 2010, which amends Law no. 685 of the 2001

SUSTAINABLE DEVELOPMENT Law & PoLicy



Mining Code.'*? The Court also required the Colombian govern-
ment to respect the cultural and historical relationship between
tribal people and land, in a harsh critique brought to the same
Law 1382 for severely affecting indigenous communities that
are situated in zones susceptible to mining exploitation.!#! The
ruling also establishes a valuable legal precedent than can be
used to bolster indigenous and tribal communities’ rights in
other legal cases throughout the Americas.

In April 2012, in a case before the Supreme Court of
Argentina, the plaintiffs—residents of the Province of San Juan
against Barrick Exploration Argentinas S.A. (“BEASA”) and
Exploraciones Mineras Argentinas (“EMA”) S.A—sought to
require the companies and the Province to provide a financial
guarantee that they could remediate any damage caused by
mining prospecting, exploration, exploitation, closure, and post-
closure of the site.'*? The companies operated a bi-national min-
ing project between Argentina and Chile encompassing a part
of the Biosphere Reserve of San Guillermo, an area included in
the UNESCO list.'*> The Supreme Court considered all grounds
advanced by the plaintiffs and required the Province of San Juan
and the National State to report whether they have conducted all
necessary environmental impact studies required by the Protocol
signed by Argentina and Chile, in addition to the Treaty on the
Integration and Complementary Mining for the Pascua-Lama
project. 44

In 2011, the Supreme Court of India made a landmark judg-
ment in the T'N. Godavarman Thirumulpad v. Union of India
case.!® The Court applied the constitutional doctrine of pro-
portionality to environmental matters to balance environmental
protection and sustainable development and issued detailed
guidelines and directions to the central government to appoint
a national regulator to evaluate projects. Even though the case
did not tackle public participation in particular, the judgment
presents high potential for further reforms in environmental
governance when the Court showed its readiness for different
kinds of remedies.4

With regard to international courts of human rights,
both Inter-American and European Courts have tackled cases
related to environmental issues and the right to participation.
In 2012, in Sarayaku v. Ecuador, the Inter-American Court
of Human Rights held Ecuador liable for breaching the prop-
erty rights of the Sarayaku people and for failing to consult
the group concerning the exploitation of their land for crude
0il."¥7 Petroecuador entered into a contract with the Argentinian
Compania General de Combustibles (“CGC”) to explore
and exploit crude oil in the “Bloque 23" area of the Amazon
where the Sarayaku indigenous group has an ancestral claim
to 65% of the land. During mining activities, caves, waterfalls,
and underground rivers were destroyed, including sources of
drinking water and spiritual sites. In a noteworthy judgment,
the Court awarded the Sarayku people $1,340,000 in damages,
demanded the removal of subsurface explosives, and ordered
adequate consultation with the Sarayaku in the future, along
with adequate legislation to ensure consultation of indigenous
people in future actions.'*®
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In 2009, the European Court of Human Rights found in
Tatar v. Romania that the Romanian authorities had failed in
their duty to assess to a satisfactory degree the risks that the
mining company’s activity in the Northern part of the country
might entail, and to take suitable measures to protect people’s
right to private life and home and, more generally, their right
to enjoy a healthy and protected environment.'*” The European
Court considered that the company breached the precaution-
ary principle, according to which the absence of certainty with
regard to current scientific and technical knowledge could not
justify any delay on the part of the State in adopting effective
and proportionate measures to restore the situation. Also, the
Court noted the lack of effective public participation and con-
demned the authorities for not taking into consideration the civil
society’s repeated warnings. '

Reflecting on some of the recent judgments regarding
mining-related matters, new directions justify hopes for an
enhanced environmental democracy. Courts are confronted with
mining-related cases increasingly, and judgments comprise a
wide variety of remedies: from the creation of a separate regula-
tor for evaluating environmental projects, as shown by the Indian
Court; ! to the guarantee of reparations in case of damages,
and more notably, taking responsibility for any type of potential
damage, as required by the Supreme Court of Argentina;!*? to
the strengthening of public participation in a way that ensures
its effectiveness and efficiency, as underlined by the Green
Tribunal of India and reiterated by the Colombian Constitutional
Court.'>? The international human rights courts approached the
environmental cases with high precaution, but both have raised
awareness on the multidimensional nature of mining projects
and showed governments that human rights are an important
part of the equation.

In the future, courts will face an increasing number of
environmental cases posing multiple and varied challenges. The
fight will continue between companies and civil society. Within
this context, governments are responsible to mediate between
the two sides. Their responsibility is extremely important as
it involves the current lives of millions of people and those of
future generations. The good news is that governments do not
have to bear the burden of decision-making by themselves; on
the contrary, civil society is longing to participate. The bad news
is that many governments are highly reticent to public participa-
tion and transparency in favor of hiding the truth from the people
who are actually paying with their money, living standards, and
public health.

CONCLUSION

Mining projects are, by their nature, incompatible with
sustainability as exploiting these limited resources will undoubt-
edly lead to exhaustion. Yet, metals and minerals are essential for
modern living, and mining is still the primary method of their
extraction. In a contemporary approach, the concept of sustain-
ability explores the relationship among economic development,
environmental quality, and social equity.'>* Therefore, given the
important potential of mining to revenue and employment in
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some developing countries, as well as the non-renewable nature
of many mined resources, the efficient exploitation and use of
resources for development remains crucial. Including sustain-
ability in the mining equation can only be accomplished by
clearly elaborating on a complex policy and strategy for exploi-
tation of resources. As it has in the past, the 2013 Resource
Governance Index'* shows that better governance and corrup-
tion control is how extractive countries achieve higher income
per capita.

But the success of a mining project should not be achieved
at the expense of environmental health, which is the premise for
a good living or, sometimes, for a living at all. The irresponsible
use of chemicals in the extraction process exposes humans to
adverse health effects and may subject the environment to haz-
ardous agents.!>® Rosia Montana’s exploitation involves habitat
destruction, air and water pollution, deforestation, acid mine
drainage, fish kill, and cyanide lakes, thereby posing numerous
health risks both for the population in the region and for the
natural and built environment.

Romania has valuable gold, silver, and other precious met-
als in underground deposits. It is also a developing country with
many infrastructural needs. However, as the bad governmental
managing of the Rosia Montana shows to date, it is not the right
moment for Romania to play its golden cards. The succeeding
governments have operated under a lack of responsibility, trans-
parency, responsiveness, consensus, as well as a lack of respect
toward the right to participation, the right to a healthy environ-
ment, and the rule of law. If the Romanian executive would have
respected the judiciary in the decisions regarding Rosia Montana
and civil society’s strongly expressed position on the matter, the
situation would not have been so delicate and capable of damag-
ing the state and its people. In other words, if the government
would have paid more attention and respect to the principles of
good governance and environmental democracy, the situation
would not be so daunting for all stakeholders involved.

Other states and their decision-makers should learn from
the Romanian government’s mistakes and pay more atten-
tion to the civil society’s right to participation and to a healthy

environment, which is strongly backed by the jurisprudence of
many high courts from different parts of the world.

It is positively noteworthy that the international atmosphere
around natural resources exploitation is currently changing
from an unsupervised dynamic to a more monitored industry
with increasing environmental democracy features. Besides the
international platforms aiming at increasing the transparency
and responsibility of governments and companies in general,
the Extractive Industries Transparency Initiative (“EITI”), the
Revenue Watch Institute (“RWI”), Open Contracting (“OC”),
and Publish What You Pay (PWYP) are a few of the recent
monitoring instruments watching over the extractive industry’s
ongoing business.!>” Their work has been beneficial in terms of
bringing together governments, companies, and civil society in
order to improve the transparency and the management of con-
tracts surrounding natural resources exploitation. '

Besides damaging the economic development of resource-
rich yet economically poor countries, secrecy in the min-
ing sector has also increased environmental health risks.!>
Environmental health risks are proving to be an even larger
destructive evil when the global context is considered. As a
result, compliance with the principles of good governance in the
decision-making process is also aimed at mitigating the health
risks posed by exploitation operations. After all, a human being’s
right to life and to health stands as the basis for all other rights
and the progress of the society. When such matters are at stake,
the highest diligence standards should be imposed and carefully
monitored for compliance.

With judicial systems from around the world becoming
increasingly involved in adjudicating environmental issues,
along with the active presence of NGOs and associations aimed
at increasing transparency and participation, the future looks
brighter. As shown in the Romanian case, however, compliance
with judicial decisions and respect for international institutions
is ensured only in democratic systems that are functional and
driven by good governance. And good governance persists
only when its eight core elements are met in the governmental
decision-making process. {E;
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