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HIV/AIDS and Human Rights in Mexico

by Fernando Gonzdlez-Martin*
» he “Official Mexican Regulation
for the Prevention and Control of
Infection by the Human Immun-
odeficiency Virus” (Norma Oficial Mexi-
cana para la Prevencion y Control de la Infec-
cion por Virus de la Inmunodeficiencia
Humana), which went into effect on Jan-
uary 17, 1995, represents a concerted
effort by Mexican authorities to address
the HIV/AIDS epidemic within the para-
meters of the right to health guarantees,
inler alia, enshrined in Mexico’s almost 80-
year-old constitution. This forward-look-
ing legislation is the result of unprece-
dented cooperation between a wide array
of societal actors, including 17 govern-
mental bodies and 19 NGOs.

The cooperation which enabled the
Norma Official to be enacted stems in part
from the debate within Mexico regard-
ing the scope of human rights protec-
tions in Mexican society. Mexico's con-
stitution guarantees the rights of
individuals (garantias individuales) against
the government. As with most constitu-
tions, however, many of these guarantees
are simply “programmatic” in nature, that
is, they are not rights which are enforce-
able by the courts against the State. In
order to keep the constitution from
becoming a dead-letter document, na-
tional governments often complement
the guarantees with appropriate legisla-
tion which the courts are free to apply.
Such is the case with the “right to health
protection” (derecho a la protecciin de la
salud) included in Article 4 of the Mexi-
can Constitution. The General Health
Law (Ley General de Salud), which attempts
to define this right, came into effect on

Forced testing has the effect of
denying innocent Mexicans

their fundamental rights.

July 1, 1984. This “general” legislation

itself has, in turn, been further defined,
often amongst great controversy, through
the adoption of Official Mexican Regula-

tions (Normas Oficial Mexicana), each of.

which concentrates on a particular body
of law.

In order to fully understand the inno-
vation of the Norma Oficial regarding HIV,
itis important to retrace a number of the
events that led to the consensus that its
adoption was urgent. Human rights
became a major issue for both Mexico
and her neighbors during negotiations

regarding Mexico's
entry into the North
American Free Trade
Agreement (NAFTA).
Despite its 1981 ratifi-
cation of the main
international and
regional human rights
treaties, Mexico none-
theless retained a rep-
utation for housing a
“culture of impunity”
regarding human
rights violations. Con-
scious of this reputa-
tion and of its poten-
tial negative effect on
the NAFTA negotia-
tions, in 1990 the
Mexican Federal Gov-
ernment created the
National Human
Rights Commission
(Comision Nacional de
Derechos Humanos or
CNDH). This new
institution, with local
branches in each of
the 32 Mexican states,
symbolized the Mexi-
can government’s will-
ingness to address
human rights issues.
Several complications,
however, have plagued
the efforts of the
CNDH to enforce the
existing legal mechanisms for protecting
human rights. The most important stum-
bling block has been the inability or
unwillingness of the national authorities
in Mexico to enforce existing laws and
legislation.

Given this background, the new HIV
legislation is an important step forward.
For example, the Norma Oficial confronts
the widespread use of mandatory testing
which existed before its passage. Although
designed to prevent the spread of AIDS,
such forced testing has the effect of deny-
ing innocent Mexicans their fundamental
rights. For example, in the early 1990s
several jurisdictions either enacted or
upheld measures requiring prospective
employees, persons in need of surgery,
couples seeking marriage licenses, and
school applicants, to submit to testing for
the HIV anti-body. Refusal to comply with
this prerequisite would often result in the
withholding of medical treatment or the
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denial of employment, marriage licenses,
or admission to particular schools.

Experts estimate that such repressive
measures are usually ineffective in pre-
venting the transmission of the virus and
are extremely costly to society. In a coun-
try where health care resources are already
scarce, mandatory testing is even less
justifiable.

Compulsory testing as a prerequisite
for the issuing of a marriage license is a
clear example of culture and religion tri-
umphing over rationality. This require-
ment is premised on the belief among
many members of Mexican society, includ-
ing those charged with the enforcement
and interpretation of its laws, that couples
do not engage in premarital sex. Even
assuming the former were true, measures
requiring mandatory testing would not
necessarily be the most effective way of
fighting the disease. This wholly mistaken

continued on next page
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conclusion has not only lead to a violation
of the fundamental right to marry guar-
anteed in Article 4 of the Mexican Con-
stitution, but also has added to the general
climate of fear surrounding the virus.

The Norma Oficial addresses these prob-
lems in unequivocal language in Section
6.3, which states:

“6.3.1. All HIV testing shall be gov-
erned by the following principles:

6.3.2. It shall not be a prerequisite to
engage in any activity, to have access to
goods or services, for marriage, employ-
ment, enrollment in school, or to receive
medical treatment;

6.3.3. It shall not justify the rescission
of labor contracts, being expelled from
school, eviction from a dwelling, the entry
and exit from the country of nationals or
foreigners.”

Measures requiring mandatory
testing would not necessarily be
the most effective way of fight-

ing the disease.

Other important issues addressed in
the Norma Oficialinclude confidentiality of
all information pertaining to a person’s
seropositive status. This is a particularly
important issue in light of recently docu-
mented cases of extortion involving
threats to publicly disclose a person’s
seropositive status. In addition, the law
reaffirms the right to receive counselling
from “institutions in the health sector”
once the person has been informed that
they have contracted the virus, with a view
to helping them cope with the situation.
The Norma Oficial also deals with lamen-
table living conditions in state prisons
and other institutions, which could poten-
tially constitute a violation of the
internee’s human rights.

Finally, since HIV/AIDS is a disease
subject to epidemiological surveillance
under Article 134 of the General Health
Law, the nearest health authority must
be advised of any newly-diagnosed case,
usually by the treating physician or his/her
personnel. Although the Norma Oficial
maintains this obligation on the part of
physicians, it provides that disclosure of
this information must respect the dignity
of those affected and safeguard the per-
son’s right to equal treatment, privacy,
and non-discrimination, as well as take
into account the need to protect public
health from communicable diseases.

Whether the Norma Oficial will succeed
in preventing the transmission of the AIDS

virus depends on the ability of the national
authorities to enforce its provisions. Given
its recent adoption, it is difficult to assess
the true impact of the Norma Oficial at
this time. Nevertheless, certain predic-
tions as to its effect on the rights of per-
sons living with HIV can be made.

Under the Mexican Constitution, the
Norma Oficial takes precedence over any
state law. From a strictly legal perspec-
tive, therefore, where the Norma Oficial
applies, the lower courts must enforce it
over state legislation. In practice, how-
ever, this does not always occur. One
might ask then what additional measures
might be taken to ensure that the new
legislation is enforced. The CNDH has
played only a limited role in reducing the
number of human rights violations, pri-
marily because it is not vested with the
power to prosecute human rights violators.
Furthermore, from its inception, the
CNDH has not had jurisdiction over vio-
lations of electoral and labor rights, which
constitute a large number of alleged
human rights violations in Mexico. Finally,
most of the recommendations handed
down by the CNDH have been only par-
tially implemented.

In 1992, the Mexican Congress,
through an amendment to the constitu-
tion, granted the CNDH constitutional
rank as an independent governmental
institution. The amendment also autho-
rized the establishment of state-commis-
sions in an effort to decentralize the efforts
of the CNDH by allowing persons to bring
their complaints at the local level. The
effectiveness and efficiency of this
approach, however, has been seriously
challenged. It has simply added yet
another tier to the justice system. It may
well also have made the monitoring of
the human rights situation in Mexico,
both nationally and internationally, even
more difficult.

The actual effect of the constitutional
amendment was to narrow further the
CNDH’s powers, essentially turning it into
an appellate body for complaints brought
before the state-commissions. The amend-
ment did not give the CNDH the author-
ity to prosecute, nor did it change the
CNDH's original mandate. The amend-
ment also placed limits on the ability of
victims of human rights abuses to bring
cases by requiring all such cases to be
brought before the CNDH within the
statutory period of one year. Finally, the
amendment prohibits the CNDH from
hearing cases which challenge the final
judgments of administrative tribunals.

In conclusion, Mexico's adoption of
comprehensive legislation designed to

protect the human rights of persons living
with HIV is an accomplishment in itself.
The question remains, however, whether
there is a true commitment on the part of
the government to go beyond an effort to
better its image in the international pub-
lic eye, now that Mexico has become a
member of NAFTA. ¢

* Fernando Gonzdlez-Martin (LL.M. ’95)
currently works with a major NGO devoted to
international health issues.
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