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BARRIERS BEYOND THE BORDER: ADDRESSING THE ECONOMIC AND
RACIAL DISPARITIES CREATED BY CBP ONE

By Ann-Renee Rubia'!

ABSTRACT

CBP One is a mobile app that allows asylum
seekers to schedule appointments for inspection
before entering the United States ("U.S."). First, this
paper will discuss the ethical issues posed by CBP
One—specifically asylum seekers' unequal access
to the app. Second, this paper will examine the
equal protection implications posed by CBP One
and the application of constitutional rights to
noncitizens inside and outside the U.S. Next, it will
address the ongoing litigation concerning the
extension of constitutional rights to noncitizens
arriving at the southern border. Lastly, it will
discuss the incompatibility of CBP One with the
Immigration and Nationality Act ("INA") and how
that incompatibility may be addressed under the
Administrative Procedure Act ("APA").

INTRODUCTION

Under the Circumvention of Lawful Pathways
("CLP"))rule, noncitizens arriving at the southern
border may rebut a presumption of asylum
ineligibility by securing an appointment on CBP
One to present themselves at a designated port of
entry ("POE").! According to the Department of
Homeland Security ("DHS"), CBP offers an
alternative to dangerous illegal border crossing by
making entry into the U.S. more safe, orderly, and
humane for migrants.? CBP One aims to streamline
entry into the U.S. by decreasing the amount of time
needed to question asylum seekers and allowing
them to input personal information such as their
name, date of birth, and nationality prior to
inspection.® In addition, app users must upload a
photo of themselves prior to inspection so that
Customs and Border Patrol ("CBP") officers can vet
the applicant for law enforcement and national
security purposes.* After CBP officers process and

screen individuals at a designated POE, the officer
paroles the applicant into the United States.’
Because parolees are only allowed to remain in the
U.S. temporarily, an applicant must still appear in
immigration court to apply for asylum or other
forms of relief.°

Despite the purported aims and benefits of CBP
One, the app has significant technological issues,
raises several ethical concerns, and frustrates
users.”’One of the main issues that asylum seekers
have is the inaccessibility of the app due to
economic factors that exacerbate their ability to
access the app and secure appointments.® For
example, many asylum seekers are unable to
access the app due to an unreliable internet
connection, lack of access to electricity, or access
to an advanced mobile phone capable of running
the CBP One app.” A recent study in Tijuana
revealed that some migrants who fly to Mexico,
stay in hotels, and connect to the hotel's Wi-Fi
can get a CBP appointment in one week, while
others in migrant shelters may wait for months to
get an appointment due to hundreds of migrants
overwhelming Wi-Fi servers by trying to connect
to it.!'In addition, CBP One poses racialized
barriers for people with darker complexions because
it is unable to capture or accept photos required to
run some of the app's features.!! In response to their
photo  submissions, migrants  with  darker
complexions have received error messages, making
it impossible for them to schedule an appointment.!?
CBP One is also only available in Spanish, English,
and Haitian Creole, thereby posing accessibility
issues for users who do not speak those languages.'3

This article proposes a number of solutions for the
issues posed by CBP One.!* The Supreme Court has
ruled that noncitizens have no constitutional rights
regarding their applications for admission!> and has
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upheld laws that exclude the entry of noncitizens on
the basis of ethnicity and gender.'® Moreover, the
Court has held that Congress may pass laws that
only apply to noncitizens, which would be
unconstitutional if applied to citizens.!” Although
the prospects for legal protections and remedies for
noncitizens have been bleak in the past, a promising
case from the U.S. District Court for the Southern
District of California has emerged, extending Fifth
Amendment due process rights to noncitizens.'®
Using the "functional approach" advanced in
Boumediene v. Bush,’ the Court stated that the
extension of constitutional rights to foreign
noncitizens should be evaluated in light of particular
circumstances, and necessities of a case and are not
subject to a bright-line test.”* Drawing from the
holding and rationale from the case, asylum seekers
at the southern border may be able to seek
protection under the Fifth Amendment's Equal
Protection Clause. Alternatively, the CLP rule can
be challenged under the APA.?! Under the APA, a
reviewing court can set aside unlawful agency
actions.?? Given that the INA allows noncitizens to
apply for asylum even if they arrive at a non-
designated POE,?* the CLP rule is unlawful and
violates the APA.

I. ANALYSIS

Although the Fifth and Fourteenth Amendment
guarantees equal protection’* under the laws for all
people in the United States, a discriminatory law
may nevertheless be upheld if the government has a
certain interest in upholding that law. This section
will analyze the constitutionality of the CLP rule—
which requires an inquiry into the classification of
people being discriminated against under the CLP
rule—and what level of scrutiny applies to uphold
it. This section will also discuss how unlawful
federal agency actions may be set aside under the
APA.

A. EQUAL PROTECTION FOR NONCITIZENS

When laws discriminate against groups of
people based on protected classifications like
race or gender, the Supreme Court
evaluates  the constitutionality of such laws
under the Fourteenth Amendment Equal
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Protection Clause.? The Fourteenth Amendment, like
the Fifth Amendment, guarantees equal protection by
state governments.”® Unlike  the  Fourteenth
Amendment, the Fifth Amendment's guarantee
for equal protection is not explicitly states; instead,
it is read into it through the Fifth ~ Amendment's
Due  Process  Clause.?’ Accordingly, an equal
protection analysis under the Fifth Amendment is
the same as the Fourteenth Amendment's.?®

An equal protection analysis requires inquiry into the
classification of people and what level of scrutiny
applies. If the classification is based on suspect
criteria such as race, strict scrutiny applies.?® Factors
considered in determining whether a classification is
suspect include whether the class has a history
of discrimination, is likely to be subject to
prejudice, has an immutable characteristic, or lacks
access to the political process.’® Laws that abridge a
fundamental right, such as voting or due process in
criminal trials, are subject to strict scrutiny.’! For a
law to be upheld under strict scrutiny, the law
must be narrowly tailored to achieve a
compelling government interest.’>  If  the
classification is based on quasi-suspect criteria
such as gender, intermediate scrutiny applies, and
the law must be substantially related to an
important government interest.’3 In all other cases,
the law must be rationally related to a
legitimate government interest.>* Facially neutral
laws may be found unconstitutional if they have a
discriminatory purpose and a discriminatory
effect.’> Given these facts, it is important to
discuss what classification applies to noncitizens
both inside and outside of the United  States,
and what level of scrutiny applies when
evaluating the constitutionality of  laws
discriminating against them.

1. Noncitizens in the United States

Equal protection applies to all people in the United
States, regardless of immigration  status.’¢
Traditionally, classification based on citizenship (an
"alienage" classification) in the United States is
suspect because lawfully present noncitizens are a
"discrete and insular minority" for whom heightened
scrutiny is approporiate.’” The Supreme Court
declared state laws denying lawfully present

24Equal protection under the laws means that the federal and state government cannot discriminate against a person unless they have a

government purpose.
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noncitizens welfare benefits, financial aid, and civil
service jobs as unconstitutional.’® The Supreme
Court, however, has applies less than strict scrutiny
in cases where the classification was related to self-
government or the democractic process, and where
the discrimination was authorized by Congress or the
President.*® In cases involving unlawfully present
noncitizens, the Court has also applied the rational
basis test in evaluating the constitutionality of laws
discriminating against them.*

1. Noncitizens Outside the United States

The Constitution has been inconsistently applied to
extraterritorial noncitizens. In a majority of cases, the
Court has stated that the Constitution does not apply
to noncitizens outside of the United States.*! In
certain cases, however, the Court has found it
appropriate to extend certain constitutional rights to
noncitizens abroad.*? In analyzing the extent of the
Constitution for noncitizens, the Court has adopted
two different approaches: the "functional" approach
and the "substantial connections" approach.

The Court in Boumediene adopted the functional
approach and examined the practical considerations
and barriers in extending habeas corpus® to
noncitizens detained overseas.* In Justice Kennedy's
concurrence, he listed factors such as the citizenship
and status of the detainee as well as the practical
obstacles in resolving the prisoner's entitlement to
habeas corpus in the functional approach.* The
Court found that the habeas corpus proceedings
would not substantially burden a military tribunal;
therefore, the Court ruled that the noncitizen was
entitled to a habeas corpus hearing.*¢

In contrast, the Court in Verdugo-Urquidez
determined that certain constitutional rights could be
extended to extraterritorial noncitizens if they have
substantial connections with the United States.*’ This
approach was used by the Fifth Circuit in Hernandez
I, a case involving the extension of Fourth and Fifth
Amendment rights to a Mexican national who was
killed in a cross-border shooting.*® The Fifth Circuit
dismissed Hernandez's Fourth Amendment claim,
stating that Hernandez did not have a significant
connection to the United States.*’ The Supreme Court
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granted certiorari and found that the Border Patrol
agent who killed Herndndez was not liable for
violating his rights, noting that concerns about
national security justified the agent's actions.’®
In cases involving unlawfully present noncitizens,
the Court has also applied the rational basis
test in evaluating the constitutionality of
laws discriminating against them.*°

111. Ongoing Litigation

The Court for the Southern District of California
recently held that noncitiens arriving at POEs at the
U.S.-Mexico border have a Fifth Amendment right to
due process.’! The case concerned CBP agents who
refused to inspect migrants at POEs and refer them for
asylum interviews violated the Fifth Amendment right
to due process.’> This case is concerned with the
application of constitutional rights on extraterritorial,
noncitizen asylum seekers who have arrived at POEs
located in the U.S.%3 The relevant POEs include San
Ysidro, Otay Mesa, Calexico, Nogales, El Paso,
Hidalgo, and Brownsville, all located north of the
U.S.-Mexico border.>* Because the conduct at issue in
this case occurred on American soil, the Court found
that the Fifth Amendment still applies.>?

Another factor that helped the Court to reach its
decision in Al Otro Lado was the "functional
approach" advanced in Boumediene v. Bush.*® In
resolving the question of extraterritorial application of
the Constitution, the Boumediene Court ruled that it
would consider the "objective factors and practical
concerns" of a case and not resort to strict formalism
when deciding whether noncitizens detained by the
U.S. government abroad had a right to habeas
corpus.”’ Taking this approach, the Al Otro Lado
Court acknowledged the risks and burdens asylum
seckers face when ordered to return to Mexico,
including death, assault, and forced disappearances.’®
Humanitarian crises in communities along the border
have grown, causing residents to call on local
government to resolve the border issue.’® Given both
the graveness of the situation for asylum seekers and
that the CBP's conduct occurs in the United States, the
Court found it appropriate to extend constitutional
rights to asylum seekers arriving at internal POEs.%°

43 A writ of habeas corpus is a court order that allows a detained person to question the reasoning for their detention.
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B. THE IMMIGRATION AND NATIONALITY
ACT & THE ADMINISTRATIVE
PROCEDURE ACT

For this paper, it is important to evaluate the
relevant provisions of the INA and the APA
together. A reading of the provisions of the INA
and APA together demonstrates that the actions of
CBP conflict with the INA, thereby making their
actions unlawful.® Specifically, the essentially
mandated use of CBP One conflicts with a
noncitizen's right to apply for asylum "whether or not
at a designated port of arrival."®? The APA establishes
rulemaking procedures and standards for federal
agencies and is in the United States Code under Title
5, which covers "Government Organization and
Employees." A provision of the APA states that a
reviewing court may set aside agency actions,
findings, and conclusions that are unlawful.®® A
provision of the Immigration and Nationality Act
provides that all noncitizens who arrive in the U.S.,
whether or not at a designated POE, have a right to
apply for asylum.® Therefore, because the CLP rule
requires all noncitizens to arrive at a designated POE
to apply for asylum, the CLP rule is unlawful and
violates the APA.

II. PROPOSED REMEDIES

Given that A4/ Otro Lado extended Fifth
Amendment due process rights to noncitizens
arriving at the southern border, the case is also
promising for the extraterritorial application of
Fifth  Amendment Equal Protection rights. Using
the reasoning from Al Otro Lado, one may
argue that an asylum seeker's circumstances
necessitate an extension of equal protection due
to the dire consequences that may result from
turning an asylum seeker away at the border.
Accepting that the CLP rule poses an equal
protection problem, an equal protection analysis
is required because a discriminatory law may
nonetheless be upheld if the government has a
legitimate interest in upholding the law. Due to
the difficulty in arguing that the CLP rule is
unconstitutional under the Fifth Amendment, the
CLP rule may alternatively be challenged under
the APA. This section will therefore discuss
agency actions that conflicted with the APA in
an immigration context, and the remedies that
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followed after the Court found that an agency'sactions
were unlawful.

A. EXTRATERRITORIAL APPLICATION

OF FIFTH AMENDMENT EQUAL
PROTECTION RIGHTS

The inapplicability of constitutional rights to
extraterritorial individuals has been emphasized in
U.S. case law and history. The ruling in A/ Otro Lado,
however, gives hope to the extension of constitutional
rights to asylum seekers at the southern border. The
District Court ruled that CBP must inspect and refer
asylum seekers who arrive at designated POEs under
the Fifth Amendment.%> The Court's analysis relied on
the functional approach in Boumediene, which
permitted the application of constitutional rights to
extraterritorial individuals based on the needs and
circumstances of a case.® Recognizing that many
migrants and asylum seekers risk substantial harm
when they are turned away at the southern border, the
Court found that Fifth Amendment due process rights
could extend to extraterritorial individuals.®” Thus,
equal protection should be extended to asylum seekers
at the southern border because the discriminatory
effects of CBP One put certain asylum seekers at
substantial risk of harm.

Acceptance of extending constitutional rights to
asylum seekers at the southern border, however, leads
to another issue of determining what level of scrutiny
would apply for equal protection analysis. Entry or
admission into the United States is typically not
considered a fundamental or constitutional right;%®
therefore, if one were to challenge the CLP rule, it
would likely be subject to the rational basis test. Under
the rational basis test, a court will uphold a law if it is
rationally related to any legitimate government goal or
purpose.”” Due to the low level of scrutiny, the
Supreme Court is frequently deferential to the
government if the law has an conceivable rational
basis.”® Because of this, it would be very difficult to
challenge the discriminatory effects of the CLP rule.

Analyzing the CLP rule as facially neutral leads to a
similar result because a facially neutral law may be
held unconstitutional only if it has a discriminatory
purpose and discriminatory effects.”! While proving
that the CLP rule has a discriminatory effect is
substantially easier because CBP One makes it more
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difficult for people with darker complexions to secure
appointments necessary to be paroled into the U.S.,”
the CLP rule does not have a clear discriminatory
purpose. According to DHS' Privacy Impact
Assessment, CBP One requires users to submit a
photo of themselves to confirm that the user is a real
person to prevent fraud.”> After submitting their
photos, CBP stores the picture in its system for law
enforcement purposes and to conduct facial
comparisons when being presented at the border.”
These concerns about fraud and security demonstrate
a non-discriminatory purpose for the CLP rule.

B. DECLARING THE CLP RULE AS
UNLAWFUL

Alternatively, one may argue that CBP One is
unlawful under provisions of the Immigration and
Nationality Act and the Administrative Procedure
Act. The APA requires that federal agencies' actions
comport with federal laws.”> Given that CBP One
requires entry at a designated POE, CBP One violates
a provision of the INA that permits asylum regardless
of entry at a POE.” Accordingly, CBP One also
violates the APA.

An illustrative case for the application of the APA to
the INA is O.4. v. Trump.”” On November 9, 2018,
former President Trump issued a proclamation
suspending entry of noncitizens who enter the United
States through Mexico unless they present themselves
for inspection at a POE.”® A class of nationals from
Honduras, El Salvador, Nicaragua, and Guatemala
who entered the U.S. from Mexico outside POEs
brought this suit against Trump in the U.S. District
Court for the District of Columbia. They argued that
they had a statutory right to seek asylum regardless of
where they entered the U.S. at a designated POE and
that the proclamation conflicts with the INA.” The
plaintiffs also argued that the rule was a violation of
the APA because the rule was "arbitrary and
capricious."®® The Court emphasized the need to
enforce the plain and unambiguous language of INA §
208.81 The Court ruled that the rule was not in
accordance with the law, and therefore "unlawful"
within the meaning of the APA.%?

The appropriate remedy for agency actions and rules
held to be "unlawful" under the meaning of the APA
has been ambiguous.®® Plaintiffs in O.4. argued that
they were entitled to "nationwide" relief in the form
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of a universal injunction.’* Defendants, however,
argued that the Plaintiffs were entitled to relief to the
extent that they were personally injured.® The
Court, which disfavored the imposition of a national
injunction, relied on Justice Thomas' concurrence in
Trump v. Hawaii, where he stated that nationwide
injunctions could prevent legal questions from
reaching federal courts.’® In addition, the Court
noted that injunctions are a "drastic" measure,?’ and
that district courts should be weary of issuing an
injunction unless it would actually serve as a
vacatur.’® Therefore, a reviewing court could vacate
CLP and hold it as a violation of the APA.

III. CONCLUSION

CBP One poses equity concerns on the basis of race
and wealth. CBP's de facto-mandated use of the app
assumes that asylum seekers have a stable
connection to Wi-Fi, electricity, and an up-to-date
phone to be able to use the app. In reality, asylum
seekers do not have reliable access to these
resources, thereby making it difficult for them to
secure an appointment to present themselves for
inspection at the designated POE. Moreover, the
facial recognition technologies and photo
submission requirements make it difficult for asylum
seekers with darker complexions to schedule
appointments on the app. As a result, many groups
of people lack meaningful access to the CBP One
app and are unable to seek asylum in the U.S.

While the Fifth Amendment Equal Protection
argument prohibits discrimination from the federal
government, it is hard to argue that foreign
noncitizens have an equal protection guarantee.®’
There is hope, however, due to a case that arose in
the U.S. District Court for the Southern District of
California, where the Court ruled that asylum
seekers who have arrived at internal POEs may have
Fifth Amendment Equal Protection rights in light of
the particular circumstances and necessities of the
case.” Since CBP One users arrive at POEs in the
United States, this can be promising for the
extension of constitutional rights to asylum seekers.

One could also challenge the CLP rule under the
APA, which requires that reviewing courts vacate
and hold agency actions unlawful if they are
"arbitrary [and] capricious."”! Because the CLP rule
contravenes a provision of the INA, a reviewing
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court could hold the CLP rule as unlawful.
Typically, when a reviewing court finds a rule
unlawful under the APA, the reviewing court
vacates the rule and is reluctant to impose and
injunction.”?

Since the rolling out of CBP One, several
individuals have alleged harm such as kidnapping
and sexual assault as a result of waiting for an
appointment on the app.> Many report that officers
turned away migrants at the border, despite CBP's
policy to not turn away people without an
appointment on CBP One, and faced assault and
forced disappearances in turn.”* As judges resolve
lawsuits surrounding the CLP rule throughout the
country and in the upcoming years, many immigrant
rights advocates and immigration attorneys can
expect to see more guidance on how to help those
seeking to challenge the Circumvention of Lawful
Pathways Rule.
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