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INFRASTRUCTURE AND DEVELOPMENT IN AN ERA 
OF EXTREME WEATHER EVENTS: WE NEED THE 
NATIONAL ENVIRONMENTAL POLICY AcT! 
Elena Franco* 

Extreme weather events and climate-induced natural 
disasters are becoming more frequent and costly; the 
U.S. National Oceanic and Atmospheric Administration 

(NOAA) estimated that, in 2017 alone, damages and economic 
loss from extreme weather events reached $306 billion 1 and 
left behind destroyed infrastructure and toxic flood waters. 2 As 
of 2017, the United States' infrastructure is rated a D+ by the 
American Society of Civil Engineers. 3 

Infrastructure represents a legacy for the future and keeps 
our economy moving. However, review of new infrastructure 
projects should take into account the relationship between 
the built environment, climate change, and natural disasters 
because this interconnectedness poses additional vulnerability 
to our infrastructure and our populations.4 Fortunately, codified 
environmental law provides a vehicle for this kind of analysis 
and decision-making. The National Environmental Policy Act 
(NEPA), 5 which was enacted in 1970, builds from the ecologi
cal model,6 and emphasizes the interdependence of humans and 
the environment. The Supreme Court has affirmed that NEPA's 
dual purposes are to ensure: 1) informed decision-making by 
federal agencies, and 2) public participation in that process. 7 

Section 102(2)(C) of the NEPA statute and the Counci I on 
Environmental Quality 's (CEQ) regulations require agencies to 
prepare an Environmental Impact Statement (EIS)8 for "major 
federal actions" 9 that have a " significant impact" 10 on the "qual
ity of the human environment." 11 Federal agencies must study 
the environmental, economic, social , cultural, public health , and 
safety impacts , and reasonable alternatives to these actions. 12 

CEQ regulations also ensure a voice for the public by requir
ing agencies to provide public notice and environmental docu
ments to those who may be interested in or affected by a federal 
action. 13 

As part of its fiscal year 2019 budget, the Trump administra
tion released its Infrastructure Plan which seeks to remove delays 
and reduce costs it attributes to NEPA. 14 Yet NEPA has shown 
its value as a way to mitigate future problems and save money in 
the long run. 15 NEPA is fundamentally forward-thinking, 16 and 
the " rule of reason" guides courts ' review of NEPA environmen
tal analysis. 17 Courts have consistently held that NEPA requires 
agencies to take a "hard look" at the environmental impact of 
their plans. 18 

NEPA procedures hold agencies responsible for assessing 
risks that are "likely" and "foreseeable." 19 CEQ regulations state 
that "reasonably foreseeable" impacts can include those with a 
low probability of occurrence but catastrophic consequences, so 

34 

long as there is credible scientific evidence and analysis which is 
"within the rule ofreason ."2° Courts have held that terrorism and 
nuclear accidents are considered within the rule of reason when 
the causal chain to the federal action is strong and falls within 
the limits of the agency 's authority.2 1 

Increased vulnerability to climate-induced natural 
disasters is now falling squarely in the realm of "reasonably 
foreseeable."22 Although the Trump administration rescinded 
the Obama administration's 2016 CEQ guidance on climate 
change considerations,23 judicial precedent for consideration 
of the implications of climate change continues to build .24 Jn 
2017, the U.S. Court of Appeals for the Tenth Circuit found 
that the Bureau for Land Management (BLM) acted arbitrarily 
and capriciously when it concluded that issuance of four coal 
leases in Wyoming 's Powder River Basin would not result in 
higher national greenhouse gas emissions than if the Bureau had 
declined the leases.25 When FERC approved natural gas pipeline 
expansion projects, the D.C. Circuit Court held that the Federal 
Energy Regulatory Commission (FERC) violated NEPA proce
dures because FERC failed to adequately consider the down
stream, indirect project effects on greenhouse gas emissions.26 

Hurricanes and other natural disasters can have significant 
impacts on the built and natural environments, and mounting 
scientific evidence links the increasing frequency of hurricanes 
and natural disasters to climate change. 27 Two cases following 
Hurricane Katrina in 2005 demonstrate the courts' willingness 
to find agency actions "arbitrary and capricious" when agen
cies have not included known hurricane-related risks in their 
ElS .28 In Holy Cross v. U. S. Army Corps of Engineers, the court 
found shortcomings in the Army Corps ' treatment ofrisks in the 
EIS related to flooding and hurricanes in general, stating that 
Hurricane Katrina had exposed these inadequacies.29 In Blanco 
v. Burton, the court recognized that government agencies need 
to consider updated information available on hurricane-re lated 
devastation to Louisiana's coastline and destruction to refineries 
and other infrastructure.30 With legal precedent for considering 
terrorism risk as reasonably foreseeable ,3 1 evolving judicial 
doctrine indicates that agencies should adequately account for 
the potential consequences of natural disasters, especially as the 
causal chain is less attenuated than for terrorism .32 

The Trump administration 's Infrastructure Plan calls 
for ways to reduce delays and costs they ascribe to NEPA by 
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dramaticall y reforming the judicial review standard , streamlin
ing CEQ regulations , expanding categorical exclusions, and 
narrowing alternatives to be considered. 33 However, there is 

no strong evidence that NEPA is the cause of these delays and 
costs: FAST41 leg is lation in 2015 already streamlined NEPA 
procedures,34 the Government Accountability Offi ce (GAO) 
reports very inadequate data to assess NEPA costs,35 and the 
Congress ion al Research Service (CRS) highlights N EPA's 
potential to save money and the lack of evidence that NEPA 
is the source of delay.36 According to the Supreme Court, the 
"rule of reason" inherent in NEPA "ensures that agencies deter
mine whether and to what extent to prepare an EIS based on 
the usefulness of any new potential information to the deci sion
making process."37 

Althou gh the future of the Trump administration ' s 
Infrastructure Plan is unknown at the moment, it would be 
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