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EXECUTIVE SUMMARY

From its inception, the world’s first permanent International
Criminal Court (“ICC” or “Court”) was envisioned as a body that
would preside over only those cases of most serious concern to the
international community as a whole. Thus, the Court’s subject matter
Jjurisdiction is limited to the international crimes of genocide, crimes
against humanity, war crimes, and the crime of aggression.
Moreover, Article 17(1)(d) of the Rome Statute provides that the
Court shall determine that a case is inadmissible where, the case is
not of sufficient gravity to justify further action by the Court. This
so-called “gravity threshold” has played a critical role in guiding the
Prosecutor’s selection of both situations and cases. In addition, the
first Pre-Trial Chamber to consider the question has affirmed that
Article 17(1)(d) imposes a requirement that must be met above and
beyond the jurisdictional mandates of the Rome Statute. Yet, because
“gravity” is not defined in the Statute, the appropriate scope of the
term remains a matter of substantial debate. The aim of this report is
therefore to review the underlying purpose of the gravity threshold as
understood by the drafters of the Rome Statute, analyze the
application of gravity considerations in practice during the initial
years of the Court’s operations, and offer recommendations aimed at
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clarifying both the objectives of the threshold and the factors relevant
to its satisfaction.

A. ORIGIN & PURPOSE OF THE GRAVITY THRESHOLD

The idea of including a provision along the lines of Article
17(1)(d) in the statute of the International Criminal Court was first
discussed as early as 1992. Specifically, the concept arose in debates
regarding the appropriate subject matter jurisdiction of the proposed
Court, which was initially much broader than that granted to the ICC
in the final Rome Statute, leading to concern that the Court could
become over-burdened. The drafters therefore added a provision to
the Statute intended to provide the Court with discretion to decline
the exercise of jurisdiction on grounds of insufficient gravity. The
idea that the Court should have discretion to decline jurisdiction was
also seen as an important method by which the Court could manage
its case load according to available resources. Thus, even though the
subject-matter jurisdiction of the ICC was ultimately limited to
“core” international crimes, the “gravity threshold” was maintained
in the final draft of the Rome Statute.

B. INTERPRETATION & APPLICATION OF THE GRAVITY
THRESHOLD

1. Office of the Prosecutor

The concept of “gravity” has been crucial to the Prosecutor’s
selection of investigations to initiate and crimes to prosecute. In
assessing the gravity of a situation or case,' the OTP has considered

1. In the context of the 1CC, the Court’s operations are divided into two broad
categories: “situations” and “cases.” According to Pre-Trial Chamber I,
“situations” are “generally defined in terms of temporal, territorial and in some
cases personal parameters” and “entail the proceedings envisaged in the Statute to
determine whether a particular situation should give rise to a criminal investigation
as well as the investigation as such.” Situation in the Democratic Republic of
Congo, Decision on the Applications for Participation in the Proceedings of
VPRSI, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6, ICC-01/04-tEN-Corr,
9 65 (Pre-Trial Chamber I, 17 January 2006). By contrast, “cases” are defined as
“specific incidents during which one or more crimes within the jurisdiction of the
Court seem to have been committed by one or more identified suspects” and entail
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the following factors: the scale of the crimes, the severity of the
crimes, the systematic nature of the crimes, the manner in which they
were committed, and the impact on victims. In addition, the
Prosecutor has made clear that the OTP will generally focus on those
individuals who bear the greatest responsibility for crimes within the
jurisdiction of the Court.

Gravity has guided the Prosecutor’s selection of situations and
cases warranting the attention of the ICC not only because of the
need to satisfy admissibility requirements, but also as a matter of
policy. Thus, for example, gravity was the dominant consideration
guiding the selection of his first case in Northern Uganda, where the
OTP has investigated crimes allegedly committed by both the Lord’s
Resistance Army (“LRA”) and the national Uganda Peoples Defence
Forces (“UPDF”), but has only brought charges against the former.
Indeed, the Prosecutor has repeatedly explained his decision by
saying that the criterion upon which he selected his first case in
Uganda was gravity, noting that crimes allegedly committed by the
LRA were much more numerous and of a much higher gravity than
the alleged crimes committed by the UPDF. Gravity has also played
an important role in guiding the OTP’s investigations of the
situations in the Democratic Republic of Congo (“DRC”) and Darfur,
Sudan. However, gravity does not seem to have played as dominant a
role in the Prosecutor’s selection of cases in the DRC situation as it
did in the context of the Ugandan situation. Rather, after identifying
certain cases as being sufficiently grave to satisfy Article 17(1)(d),
the Prosecutor stressed that he ultimately selected his first case in the
DRC situation based on practical considerations involving, among
other things, the likelihood of apprehending his suspect.

2. Pre-Trial Chamber I

The first judicial interpretation of the gravity threshold under the
Rome Statute came from Pre-Trial Chamber I (“PTC I”),> which
discussed Article 17(1)(d) at some length in a February 2006
decision. Notably, no other decision of the ICC has addressed the

“proceedings that take place after the issuance of a warrant of arrest or a summons
to appear.” Id.

2. Pre-Trial Chamber I is the panel of three judges appointed to oversee the
pre-trial proceedings in the situation in the Democratic Republic of Congo.
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gravity threshold, although it has presumably been applied since
February 2006, particularly given that PTC I expressly held that the
threshold must be met not only in every situation, but also in every
case arising from the investigation of a situation.

In its February 2006 decision, PTC I held that, to satisfy the
gravity threshold: (i) the relevant conduct must be either systematic
or large-scale, and (ii) due consideration must be given to the “social
alarm” such conduct may have caused in the international
community. Furthermore, the Chamber held that the perpetrator of
the relevant conduct must be among the most senior leaders
suspected of being the most responsible for the crimes within the
jurisdiction of the Court. Finally, PTC I made clear that, in its view,
the factors identified in its analysis are not discretionary
considerations, but rather necessary conditions for meeting the
gravity threshold.

C. ANALYSIS & RECOMMENDATIONS

Generally speaking, the application of the gravity threshold by
both Pre-Trial Chamber I and the Office of the Prosecutor has been
consistent with the intent of the Rome Statute’s drafters, as well as
the overall purposes envisioned for the ICC. Nevertheless, there are
aspects of both the Chamber’s and the Prosecutor’s interpretation
and application of the gravity threshold that are worth fine-tuning in
the years ahead.

1. ICC Should Consider, When Appropriate, Factors Other Than
Systematicity or Scale & Social Alarm in Analyzing Whether
Conduct Satisfies Articlel7(1)(d)

Pre-Trial Chamber I’s February 2006 decision is helpful in that it
provides guidance as to how “gravity”—a term not defined in the
Rome Statute—will be interpreted by the ICC, a court with limited
resources that must focus on those crimes that most warrant
international prosecution. However, PTC I’s decision requiring such
systematicity or scale as a condition of Article 17(1)(d) in every case
appears to be overly restrictive. This is especially true where, for
instance, the number of victims would be relatively small in
comparison to other situations, but where the impact was devastating
to the community or country concerned. If one considers the 2001
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terrorist attack on the World Trade Center in New York, the sheer
number of victims may pale in comparison to other incidents of
violence, but the impact of the attack on the United States was
incomparable to anything the country has witnessed in recent history.
Other factors that could be considered relevant to the gravity analysis
include: the amount of premeditation or planning; the heinous means
and methods used to commit the crimes; the role of the perpetrator in
commission of the crimes; and the vulnerability of the targeted
group. Furthermore, it is unclear why the Chamber has chosen to
look to the social alarm caused by the alleged conduct in the
“international community”; the impact on the community or nation
where the crimes occurred seems a more meaningful standard,
particularly in terms of the Rome Statute’s broader goals of ending
impunity and promoting deterrence.

2. Focusing on Senior Leaders Suspected of Being Most Responsible
Is Prudent As a Matter of Policy, but Is Not Required by the Rome
Statute

While focusing on senior leaders suspected of being most
responsible is logical in the context of a limited-resource court such
as the ICC, it is not necessarily required by the Rome Statute.
Indeed, the Rome Statute simply states that the ICC has the power to
exercise its jurisdiction over “persons” responsible for the most
serious crimes of international concern, without limiting that
jurisdiction to any particular class of persons. Moreover, the standard
imposed by PTC I is very strict, requiring that the perpetrator be both
a “senior leader” and among those “most responsible.” Indeed, as a
practical matter, one can imagine situations where the objectives of
the Rome Statute would be served through the prosecution of an
individual who might not be described as among the “most senior
leaders suspected of being most responsible.” As human rights
groups and other commentators have pointed out, there may be
circumstances under which pursuing those officials further down in
the chain of command could have a significant impact for victims on
the ground.

This point is well-illustrated by the example of “Comrade Duch,”

a former member of the Khmer Rouge who has been indicted by the
Extraordinary Chamber in the Courts of Cambodia (“ECCC”) for
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crimes against humanity and war crimes allegedly committed at the
Tuol Sleng prison, where thousands of people were imprisoned,
tortured, and killed between 1975 and 1979. Although Duch was not
among the top leadership of the Khmer Rouge, the fact that the
murder and torture of civilians was committed on such a widespread
basis under his authority at the prison renders him subject to the
personal jurisdiction of the ECCC, which includes individuals who
were either among the “senior leaders” or those “most responsible”
for the crimes within the jurisdiction of the Court. Pursuing
individuals that are either high ranking or bear significant
responsibility for particular crimes may also, in limited
circumstances, be necessary for the implementation of an effective
prosecutorial strategy in a particular situation—for instance, for
laying the groundwork for cases against those at the very top of a
chain of command. Notably, while the Prosecutor of the ICC has
stated that he will focus on those bearing the greatest responsibility,
he has been careful to acknowledge that, in some cases, the
investigation may have to focus on targets other than the highest-
ranking officials.

3. Distinguish Between the Gravity Threshold and the Exercise of
Prosecutorial Discretion

As discussed above, the Prosecutor seems to apply the concept of
gravity at two distinct stages in determining whether to initiate an
investigation or pursue a particular prosecution. First, as a matter of
statutory obligation, the Prosecutor considers whether the situation or
case under consideration will be admissible under Article 17(1)(d).
Thus, for example, the Prosecutor determined that he would not
initiate an investigation against British forces in Iraq because he did
not believe the gravity threshold was satisfied based on the crimes
allegedly committed there. Second, the Prosecutor, as a matter of
policy, has stated that gravity is one of the most important criteria for
selection of the OTP’s situations and cases, as demonstrated by the
OTP’s prosecution of LRA forces, but not government forces, in
Uganda.

Two related observations flow from this dual-use of gravity. The
first is that, if the Prosecutor is not careful to distinguish between
considerations of gravity for purposes of determining whether a
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situation or a case is admissible under Article 17 and considerations
of gravity for purposes of determining which situations and cases
will be investigated or prosecuted as a matter of prosecutorial
discretion, the public perception of the Court may suffer. Public
perception of the ICC is inextricably linked with establishing the
Court’s legitimacy, particularly in its early years of operations, and
transparency as to how the OTP determines which crimes are
admissible and which crimes will be investigated and prosecuted, are
in turn essential to promoting public confidence in the ICC’s work.

Similarly, the public’s trust in the work of the Court would likely
be strengthened if the Prosecutor clearly communicated to the public
that, once the statutory requirements governing the admissibility of a
situation or case are met—including satisfaction of the gravity
threshold—the relative gravity of crimes may be one factor among
many that enters into the Prosecutor’s ultimate decision to initiate an
investigation or prosecute a case. The need for clarity is illustrated by
recent commentary suggesting that the OTP adopted an
“inconsistent” approach to the selection of cases in the context of
Uganda, where it chose to pursue the “more grave” crimes of the
LRA, and the DRC, where it chose to charge Thomas Lubanga as its
first suspect due to more practical considerations.

Notably, the Rome Statute—like the statutes of the ad hoc
criminal tribunals for the former Yugoslavia and Rwanda, as well as
the practice of many national jurisdictions—allows the Prosecutor
ultimate discretion to choose where to initiate investigations and
which cases to prosecute. Indeed, as a practical matter, prosecutorial
discretion is a necessary tool for ensuring a court’s efficacy,
particularly in post-conflict situations, where the number of crimes
admissible before a court will far outweigh the resources available to
prosecute those crimes. Thus, while the relative gravity of a
particular crime may lead the OTP to prosecute one case over
another in one context, it may legitimately be persuaded by other
factors—such as practical considerations, including the likelihood of
apprehending a suspect or the availability of evidence, or strategic
considerations such as a desire to shed light on the “complete
landscape” of events that occurred within a particular situation—in
another context. At the same time, however, the legitimacy of the
ICC requires that the OTP communicate as clearly as possible which
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prevent the ICC from prosecuting someone like “Comrade Duch,” a
former member of the Khmer Rouge who has been indicted by the
ECCC for crimes against humanity and war crimes allegedly
committed at the Tuol Sleng prison, where thousands of people were
imprisoned, tortured, and killed between 1975 and 1979.%® Although
Duch was not among the top leadership of the Khmer Rouge, the fact
that the murder and torture of civilians was committed on such a
widespread basis under his authority at the prison renders him
subject to the personal jurisdiction of the ECCC, which includes
individuals who were either among the “senior leaders” or those
“most responsible” for the crimes within the jurisdiction of the
Court.'?

Furthermore, as a practical matter, one can imagine situations
where the objectives of the Rome Statute—including ending
impunity, promoting deterrence, and giving voice to the victims of
the world’s most heinous crimes'*®*—would be served through the
prosecution of an individual who might not be described as among -
the “most senior leaders suspected of being most responsible.” For
example, Human Rights Watch has pointed out that, “[i]n some
contexts, pursuing those officials further down in the chain of
command . . . could have a significant impact for victims on the
ground and/or may be necessary for the implementation of an
effective prosecutorial strategy in a particular country situation.”!3!

128. See, e.g., Decision on Appeal Against Provisional Detention Order of
Kaing Guek Eav, Alias “DUCH,” Criminal Case File No. 001/18-07-2007-ECCC-
OCl, § 29 (Dec. 3, 2007), available at http://www.eccc.gov.kh/english/cabinet
/courtDoc/16/PTC_decision_appeal_duch_C5-45_EN.pdf.

129. ECCC Establishment Law, supra note 126, art. 1.

130. See Rome Statute, supra note 3, pmbl. (“Mindful that during this century
millions of children, women and men have been victims of unimaginable atrocities
that deeply shock the conscience of humanity; . . . Affirming that the most serious
crimes of concern to the international community as a whole must not go
unpunished and that their effective prosecution must be ensured by taking
measures at the national level and by enhancing international cooperation,
Determined to put an end to impunity for the perpetrators of these crimes and thus
to contribute to the prevention of such crimes . . . .”).

131. ICC, Office of the Prosecutor, Transcrzpt Second Public Hearmg NGOs
and Other Experts, at 7, available at htip://www.icc-cpi.int/library
/organs/otp/OTP_PH2_HGNGO.pdf. Using Darfur as an example, Ms. Mattioli
explained:

For example, in the context of Darfur, HRW believes it is important for the
ICC to prosecute state governors and provincial commissioners, as well as
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Others have similarly argued that a “prosecutorial design that
includes followers as well as leaders may often serve victim interests
better than would a leaders-only design.”’*? At least one
commentator has also challenged the idea that a policy of deterrence
is best served by focusing strictly on senior leaders, calling instead
for the prosecution of a “cross-section of perpetrators.”'33 This
commentator explains:

Prosecuting a cross-section of perpetrators may be desirable in terms not
only of retribution but also of deterrence. In support of the strategy of

Janjaweed leaders. Our research suggests that their prosecution could have a
tremendous impact for the victims on the ground by, for example, allowing
victims who have been displaced as a result of the ‘ethnic cleansing’
campaign to return to their villages. In addition, going after mid-level ranks
may have practical advantages in helping the prosecutor to build cases leading
to those at the top level in the chain of command. As such, it may be
beneficial to also bring forward cases involving mid-level perpetrators, at
least initially, for prosecution in certain country situations.
Id.; see also Murphy, supra note 11, at 293 (arguing that the policy of focusing on
senior leaders only may lead to an impunity gap because it “may exclude others
equally culpable of heinous crimes, but who did not hold positions of authority”).
132. Madeline Morris, Complementarity and Its Discontents: States, Victims,
and the International Criminal Court, in INTERNATIONAL CRIMES, PEACE, AND
HUMAN RIGHTS: THE ROLE OF THE INTERNATIONAL CRIMINAL COURT 177, 187
(Dinah Shelton ed., 2000). Morris explains that in addition to being “concerned
with leaders, victims pervasively express a deep and heartfelt desire that their
particular perpetrators be brought to justice.” Id. Thus, while she recognizes that,
“[o]bviously, not all leaders and not all followers can be prosecuted in most
contexts of crimes of mass violence,” Morris believes that a prosecutorial strategy
that includes both leaders and followers would mean that “at least some victims’
needs would be met and, more to the point, such prosecutions would constitute an
acknowledgment of the interests of victims and of their legitimacy.” Id. In
addition, Morris writes, “even for victims whose own individual perpetrators are
not prosecuted, there may be symbolic retributive value in the prosecution,
condemnation and punishment of a full cross-section of perpetrators, including
followers as well as leaders.” Id. Jose Alvarez has made a similar point in the
context of the Rwandan genocide. See Jose E. Alvarez, Crimes of States/Crimes of
Hate: Lessons from Rwanda, 24 YALE J. INT’L L. 365, 400 (1999) (“While
international trials of a few Rwandan high-level perpetrators will provide some
additional details about much that we already know, namely how the genocide was
orchestrated and how the actual killings were organized, such trials will tell us next
to nothing about those most directly involved in the killings or about their
individual victims. They will not tell family members where victims are buried or
the particular circumstances of their deaths. And they will not tell anyone how the
average Rwandan, not in a position of authority, was co-opted into mass
slaughter.”).
133. Morris, supra note 132, at 188.
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prosecuting only the top leaders, the argument often is made that it is
most important to prosecute the leaders because “without the leaders,
these crimes would not occur.” It is equally true, however, that without
the followers these crimes would not occur. Indeed, there are probably
more than a handful of would-be leaders of crimes of mass violence
whose dangerous aspirations are never realized for lack of followers.
Applying deterrents at top, middle and lower levels of criminal
hierarchies may be a more effective deterrence strategy, ultimately, than
exclusive prosecution of those in leadership positions.'**

One way to resolve this issue would be to interpret PTC I’s
February 2006 reference to “senior leaders” as including persons
who, while not necessarily at the top of any military or political
structure, exercised such authority with respect to the crimes at issue
that they may nevertheless be treated as de facto leaders. As one
commentator has explained:

In the [Pre-Trial] Chamber’s opinion, only by concentrating on this type
of individual [i.e., senior leaders suspected of being the most responsible]
can the deterrent effects of the activities of the Court be maximized
because other senior leaders in similar circumstances will know that
solely by doing what they can to prevent the systematic or large-scale
commissions of crimes within the jurisdiction of the Court can they be
sure that they will not be prosecuted . . . . In this regard, the concept of
“senior leader” does not preclude those holding no formal rank but who
exercised significant de facto command or leadership positions.'**

This approach is supported by the jurisprudence of the ad hoc
international criminal tribunal for the former Yugoslavia, which has
in recent years limited itself to prosecuting only “senior leaders,” but
has interpreted “senior leaders” as being satisfied by individuals who
either carried a particular hierarchical rank or who may be
considered senior due to their actual role in the commission of the
crime.'*® However, it is not altogether obvious from the language of

134. Id.

135. See Murphy, supra note 11, at 290.

136. See, e.g., Prosecutor v. Ademi, Case No. IT-04-78-PT, Decision for
Referral to the Authorities of the Republic of Croatia Pursuant to Rule 11 bis, 29
(Sept. 14, 2005) (“As far as the level of responsibility of the Accused is concerned,
the Referral Bench recalls that in light of the history and purpose of Rule 11 bis,
the level of responsibility should be interpreted so as to include both the military
rank of the Accused and their actual role in the commission of the crimes.”). Note
that this decision was delivered in the context of Rule 11 bis, which allows the
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PTC I’s February 2006 decision that this is the approach that will be
taken by the ICC going forward. For example, although PTC I stated
that it will look to three sub-factors to determine if an individual is
among the “most senior leaders suspected of being most responsible
for the crimes”—namely, the rank of the person; the role played by
that person in the commission of crimes within the jurisdiction of the
Court; and the role played by the state entities, organizations, or
armed groups to which the person belonged in the overall
commission of crimes within the jurisdiction of the Court'’—it is
unclear whether each of these factors must exist to support a finding
that the person is a senior leader suspected of being most responsible,
or whether one factor may outweigh another factor in a given case.
Indeed, in summarizing its conditions for satisfying the gravity
threshold, PTC I reiterated that among the questions needed to be
answered affirmatively “before the Court will meet the gravity
threshold” is the following: “Considering the position of the relevant
person in the State entity, organisation or armed group to which he
belongs, can 1t be considered that such person falls within the
category of most senior leaders of the situation under
investigation.”'*® Such language suggests that the Pre-Trial Chamber
may not find the criterion of “senior leader” satisfied based on an
individual’s role in the commission of the relevant crimes alone.

In the event that the Chamber did intend to allow some flexibility
in determining who is a “senior leader,” such that it will not require
that an accused have achieved some particular rank in a military or
political hierarchy, this intent should be clarified. Moreover, as with
our preceding recommendation regarding the inclusion of factors
beyond “scale” and “systematicity” as part of the Court’s analysis of
the gravity of crimes in certain circumstances, flexibility might also
prove useful with respect to determining whether a particular
perpetrator meets the gravity threshold even if he or she is not among
the “most senior” leaders “most responsible” for the relevant crimes.

ICTY to transfer cases not involving “senior leaders” to domestic jurisdictions.
Thus, by stating that the level of responsibility should be interpreted as including
“both” the military rank of the Accused and their actual role, the point is that either
of these factors could lead to a conclusion that the Accused satisfies the “senior
leaders” requirements and may not be transferred from the ICTY. /d.

137. See Prosecutor v. Dyilo, supra note 10, §9 51-52.

138. Id. § 63 (emphasis added).
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B. THE GRAVITY THRESHOLD VERSUS EXERCISE OF
PROSECUTORIAL DISCRETION

As discussed above, the Prosecutor seems to apply the concept of
gravity at two distinct stages in determining whether to initiate an
investigation or pursue a particular prosecution. First, as a matter of
statutory obligation, the Prosecutor considers whether the situation or
case under consideration will be admissible before the ICC, which
requires inter alia that the situation or case meet the gravity
threshold set forth in Article 17(1)(d). Second, the Prosecutor has, as
a matter of policy, stated that gravity is “one of the most important
criteria for selection of [the OTP’s] situations and cases.”"** In other
words, even after the Prosecutor has satisfied himself that the
jurisdiction and admissibility requirements of the Rome Statute have
been met, he has apparently chosen, as a matter of prosecutorial
discretion, to highlight the relative gravity of situations and cases as
a means of determining which will be investigated and prosecuted.

Two related observations flow from this dual-use of gravity. The
first is that it has not always been clear when the Prosecutor is
talking about gravity as a requirement under the Rome Statute versus
gravity as one of presumably many factors leading to the OTP’s
decision to prosecute certain crimes over other crimes. For instance,
the Prosecutor has repeatedly explained his decision to pursue an
investigation of crimes committed by the Lord’s Resistance Army in
Uganda——prior to looking at the alleged crimes of government
forces—based on the determination that the crimes committed by the
LRA “were much more numerous and of much higher gravity than
alleged crimes committed by” the national army.'** Notably, the
Prosecutor did not say in this context—as he did with the overall

139. Moreno-Ocampo, supra note 34, at 498.

140. MORENO-OCAMPO, UGANDA ARREST WARRANTS STATEMENT, supra note
61, at 2-3; see also MORENO-OCAMPO, FOURTH SESSION STATEMENT, supra note
63, at 2 (“In Uganda, we examined information concerning all groups that had
committed crimes in the region. We selected our first case based on gravity.
Between July 2002 and June 2004, the Lord’s Resistance Army (LRA) was
allegedly responsible for at least 2200 killings and 3200 abductions in over 850
attacks. It was clear that we must start with the LRA.”).
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situation in Iraq, for example'*'—that the alleged conduct of
government forces was insufficiently grave to be admissible in a case
before the ICC. Rather, he has stressed that the LRA’s conduct was
more grave than that of the government forces. In other words, it
appears that the Prosecutor’s choice to investigate and prosecute the
conduct of the LRA prior to looking into the alleged crimes of the
government was based on an exercise of prosecutorial discretion, not
as a result of the gravity requirement under Article 17(1)(d). If the
Prosecutor is not careful to distinguish between considerations of
gravity for purposes of determining whether a situation or a case is
admissible under Article 17 of the Rome Statute, and considerations
of gravity for purposes of determining which situations and cases,
among those that are presumably admissible, will be investigated or
prosecuted as a matter of prosecutorial discretion, the public
perception of the Court may suffer. Public perception of the ICC is
inextricably linked with establishing the Court’s legitimacy,
particularly in its early years of operations, and transparency as to
how the Office of the Prosecutor determines which crimes are
admissible before the Court, and of those crimes, which crimes will
be investigated and prosecuted, is in turn essential to promoting
public confidence in the ICC’s work.'#?

The second observation is that the public’s trust in the work of the
Court would likely be strengthened if the Prosecutor clearly
communicated to the public that, once the statutory requirements
governing the admissibility of a situation or case are met—including
satisfaction of the gravity threshold—the relative gravity of crimes
may be one factor among many that enters into the Prosecutor’s
ultimate decision to initiate an investigation or prosecute a case. The
need for such clarity is illustrated by recent commentary raising
concerns over the OTP’s divergent approach to the selection of its
first cases in the context of the Uganda situation and the DRC

141. Moreno-Ocampo, Letter Concerning Situation in Iraq, supra note 49, at 8-9
(“According to the available information, it did not appear that any of the criteria
of Article 8(1) were satisfied.”).

142. See, e.g., Coté, supra note 56, at 171 (“The international criminal tribunal,
which has a mandate to examine armed conflicts of a political and/or ethnic nature
where suspicion prevails and which needs to rapidly establish its credibility and
independence, must exercise its powers in the most transparent way.”).
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situation, respectively.'®® Specifically, referring to a statement by the
OTP in which it explained that Thomas Lubanga Dyilo was charged
as the first suspect in the DRC situation because he was facing
“imminent release” from prison in the DRC'**—meaning that if the
ICC delayed its case against Lubanga he may have evaded arrest—
one commentator observed: “One might wonder, therefore, whether
the selection of the Lubanga case was based on gravity or by his
‘possible imminent release.” This shows contradiction and a clear
deviation from the policy initially adopted by the OTP in relation to
the gravity selection process.”'*> The commentator concluded that
the OTP’s application of the gravity criterion “raises some
concerns,” noting that in the case of Lubanga, the OTP “focused on
crimes that are less serious than others committed within the context
of grave events.”*

It is worth noting, however, that the OTP may legitimately be
persuaded by different factors in different contexts when selecting
situations and cases, as the Rome Statute—Ilike the statutes of the ad
hoc criminal tribunals for the former Yugoslavia and Rwanda, as
well as the practice of many national jurisdictions'4’—allows the

143. Mohamed M. El Zeidy, The Gravity Threshold Under the Statute of the
International Criminal Court, 19 CRiM. L. F. 35, 41 (2008).

144. ICC, FIRST THREE YEARS, supra note 38, at 8 (“In the situation in the DRC,
the Office initially investigated a wide range of crimes allegedly committed,
seeking to represent the broad range of criminality. The Office subsequently
decided in its first case to focus on the crime of enlisting and conscripting children
under the age of 15 and using them to participate actively in hostilities. The
decision to focus on this crime was triggered by the possible imminent release of
Thomas Lubanga Dyilo, who had been under arrest in the DRC for approximately
one year before he was transferred to the Court.””) (emphasis added).

145. El Zeidy, supra note 143, at 41.

146. Id. at 56-57.

147. See, e.g., Murphy, supra note 11, at 308 (“The International Military
Tribunals did not deal with all the possible suspects. The Chief Prosecutors
indicted a mere 24 before the Nuremberg Tribunal, and 28 in the Tokyo Tribunal.
The prosecutors for the ICTY and ICTR also adopted a selective approach to the
prosecution of suspects.”); Greenawalt, supra note 115, at 599 (“Questions of
prosecutorial discretion . . . are not unique to the International Criminal Court. The
structure of prosecutorial authority set forth in the Rome Statute closely resembles
that typical of common law systems, in which [the] prosecutor, subject to varying
degrees of judicial supervision, enjoy the primary authority to select and pursue
criminal cases.”); Allison Marston Danner, Enhancing the Legitimacy and
Accountability of Prosecutorial Discretion at the International Criminal Court, 97
AM. J.INT'L LAW 510, 518 (2003) (“Since crime in virtually every country exceeds
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Prosecutor ultimate discretion to choose where to initiate
investigations and which cases to prosecute.'® Indeed, as a practical
matter, prosecutorial discretion is a necessary tool for ensuring a
court’s efficacy, particularly in post-conflict situations where the
number of crimes admissible before a court will far outweigh the
resources available to prosecute those crimes.'*® This fact is
highlighted by the experiences of the ad hoc international criminal
tribunals for the former Yugoslavia and Rwanda, which
demonstrated that “even out of the group of the most serious crimes
of concern to the international community as a whole, not all crimes
committed can in practice be prosecuted.”’*® As former Prosecutor of
the ICTY and ICTR, Justice Louise Arbour, observed as early as
1997: The real challenge faced by the ICC Prosecutor will be “to
choose from many meritorious complaints the appropriate ones for

the ability of the criminal justice system to adjudicate it, prosecutors must be able
to exercise their discretion to pursue or decline particular cases in order to maintain
a functioning criminal justice system.”).

148. Murphy, supra note 11, at 293 (the Prosecutor’s discretion is evidenced by
the fact that “he or she is under no obligation to initiate proceedings once a
situation has been referred to the OTP”); Brubacher, supra note 56, at 75 (“In the
ICC, prosecutorial discretion is implied by the fact that the Prosecutor is under no
obligation to initiate proceedings once a situation has been referred to the OTP.”).

149. Coté, supra note 56, at 164-65 (“The last ten years of practice of the
existing international criminal Tribunals (i.e. the ICTR, ICTY and SCSL) have
demonstrated that the efficiency of the international Prosecutor—his capacity to
investigate and prosecute in order to fulfill his mandate with limited resources and
time—resides in the discretionary exercise of his powers.”); AVRIL MCDONALD
& ROELOF HAVEMAN, PROSECUTORIAL DISCRETION—SOME THOUGHTS ON
“OBIJECTIFYING” THE EXERCISE OF PROSECUTORIAL DISCRETION BY THE
PROSECUTOR OF THE ICC 2 (2003), available at http://www.icc-
cpi.int/library/organs/otp/mcdonald_haveman.pdf (“In the beginning of the Court it
may be tempting to” investigate and subsequently prosecute “as much [sic] cases
as possible, to guarantee that within the first 7 years of its existence at least some
substantive cases are dealt with before the court, and thus proving its importance.
However, if not from the start then within a short time, there will be limits to the
Court’s capacity. The Court, for this and other reasons, will have to decide what its
purpose, role, capacity and limitations in a particular situation are; decisions that
will, in the first instance, have to be made by the Office of the Prosecutor
(OTP).”); Amnesty International, supra note 28 (“The criteria for initiating an
investigation and for commencing a prosecution should be clearly spelled out in
the statute and rules, but should leave some flexibility for prosecutorial discretion,
particularly since it is unlikely that the prosecutor will have the resources to
investigate and prosecute every case where the court has jurisdiction and states
have failed to fulfil their responsibility to bring those responsible to justice.”).

150. Murphy, supra note 11, at 287.
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international intervention, rather than to weed out weak or frivolous
ones.”"®! In addition, vesting the Prosecutor with ultimate authority
to pursue or decline particular situations or cases is believed to
promote the “human rights norm of receiving a fair trial” by securing
the independence of the Prosecutor, and is therefore “a crucial
element in determining the long-term legitimacy of the ICC.”'5?

Thus, while the relative gravity of a particular crime may lead the
OTP to prosecute one case over another in one context, it may
legitimately be persuaded by other factors—practical considerations
such as the likelihood of apprehending a suspect or the availability of
evidence, or strategic considerations such as a desire to shed light on
the “complete landscape” of events that occurred within a particular
situation—in another context.!> At the same time, however, the
commentator cited above with regard to the OTP’s different
approach in the Uganda and DRC situations is correct in observing
that the Lubanga case is “contradictory” to a number of statements
made by the OTP regarding the importance of gravity in the selection
of cases.™ We therefore suggest that it would enhance the
legitimacy of the ICC if the OTP were to communicate as clearly as
possible which factors were in fact relevant to its decisions in each
context so that the public may more accurately evaluate those
decisions.

151. Danner, supra note 147, at 519-20 (citing Louise M. Arbour, Statement to
the Preparatory Commission on the Establishment of an International Criminal
Court, 1997 ICTY Y.B. 229, 232, U.N. Sales No. E.99.111.P.2).

152. Brubacher, supra note 56, at 84; see also Danner, supra note 147, at 515
(“The Prosecutor’s ability to make individualized considerations based on law and
justice, rather than the self-interest or sheer power of any particular state,
transforms the Court from a political body festooned with the trappings of law to a
legal institution with strong political undertones.”).

153. See Cété, supra note 56, at 168 (noting that, in the context of the ICTY and
ICTR, Prosecutors have considered, as a matter of discretion, such factors as the
“prospect for arresting the suspect,” the “sufficiency of the evidence available” and
how a case fits within a strategy of “highlighting the complete landscape of the
criminal acts perpetrated at the time”).

154. El Zeidy, supra note 143, at 57.



