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COMMENT
NUCLEAR INTENTIONS AND IMPLIED
PREEMPTION: HOW ENTERGY
NUCLEAR VERMONT YANKEE, LLC V
SHUMLIN GIVES INDIAN POINT A
FIGHTING CHANCE TO STAY IN
BUSINESS
ZACHARY MASON*
The New York State Department ofEnvironmental Conservation ("NYSDEC") has
denied subsidiaries of the Entergy Corporation a Clean Water Act Section 401
Water Quality Certificate for the cooling systems at the Indian Point Energy
Center. This action effectively forces Entergy to construct cooling towers to
continue operating, and might force Entergy to close the nuclear power plant
because the cost of building new cooling systems would be prohibitively expensive.
Federal law might preempt NYSDEC's action, however, because the Atomic
Energy Act implies that the federal government has exclusive regulatoryauthority
over the radiationhazards of nuclearpowerplants. This Comment argues that the
present legitimacy of NYSDEC's action depends upon the past policy
considerations that drove the decision-making process. If NYSDEC denied the
Water Quality Certificate with the intention of regulating radiation hazards, then
the Atomic Energy Act should preempt the state's denial But the law might not
preempt NYSDEC's action provided the agency made its water quality
certification decision as a legitimate exercise of New York State's powers under
the Clean Water Act. The ultimate outcome might hinge upon the decision of a
similar case, Entergy Nuclear Vermont Yankee, LLC v. Shumlin, which was
decided by the Federal District Court for the District of Vermont and recently
affirmed in part by the United States Court ofAppeals for the Second Circuit.

* Zachary Mason is a J.D. candidate at American University, Washington College of
Law who will graduate in 2014. A native of Vista, New York, Mason has worked on
Clean Water Act issues for the United States Environmental Protection Agency and
with Potomac Riverkeeper.
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INTRODUCTION

The State of New York and subsidiaries of the Entergy Corporation are
currently engaged in a legal conflict over the future of the Indian Point
Energy Center ("Indian Point") in Buchanan, New York.' The New York
State Department of Environmental Conservation ("NYSDEC") has denied
Entergy's joint application for a renewal of the Water Quality Certificate
("WQC") for the cooling systems of Indian Point Unit 2 and Unit 3.2 The
denial may force Entergy to close the nuclear power plant.3 However,
NYSDEC's regulatory action might be preempted by the Atomic Energy
Act of 1954, which grants federal agencies broad powers to regulate
nuclear power production.4 Entergy appealed NYSDEC's denial of water
quality certification on a number of claims, including preemption, to a
NYSDEC administrative law judge.5 At the time of this writing, Entergy's
1. See David M. Halbfinger, New York State DeniesIndian Pointa Water Permit,
N.Y. TIMEs (Apr. 3, 2010), http://www.nytimes.com/2010/04/04/nyregion/04
indian.html.
2. Notice of Denial, In re Joint Application for CWA § 401 Water Quality
Certification NRC License Renewal - Entergy Nuclear Indian Point Units 2 and 3 DEC
Nos.: 3-5522-00011/00030 (IP2) & 3-5522-00105/00031 (IP3) (N.Y. Dep't of Envtl.
Conserv. Apr. 2, 2010) [hereinafter Notice of Denial], available at http://www.dec.ny.
gov/docs/permits-ej operations pdf/ipdenial42 10.pdf.
3. See Halbfinger, supra note 1 (explaining the economic costs of Entergy
constructing cooling towers).
4. See generally Atomic Energy Act of 1954, 42 U.S.C. §§ 2011-2284 (2012)
(establishing the Atomic Energy Commission and granting it broad regulatory powers
over the use of nuclear materials).
5. See Request for Adjudicatory Hearing on Notice of Denial, In re Entergy
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appeal has not yet been fully adjudicated, though the administrative law

judge has fully adjudicated the preemption claim. 6
Indian Point consists of three Westinghouse pressurized water reactors:
Indian Point Unit 1, Indian Point Unit 2, and Indian Point Unit 3.7 The two
working units are operated by wholly-owned subsidiaries of the Entergy
Corporation: Entergy Nuclear Indian Point 2, LLC and Entergy Nuclear
Indian Point 3, LLC.8 Indian Point 2 has a maximum generating capacity
of 1,022 megawatts, and Indian Point 3 has a maximum generating capacity
of 1,040 megawatts.9 Indian Point I was shut down in 1974.10 Altogether,
Indian Point generates approximately 30 percent of all electricity consumed
in Westchester County and New York City.'1
A nuclear reactor generates an enormous amount of excess heat,
necessitating a cooling system to maintain a stable temperature.12 Indian
Point Unit 2 and Unit 3 operate with once-through cooling systems that
regulate the temperature of the nuclear generating systems with a

Nuclear Indian Point 2, LLC, Entergy Nuclear Indian Point 3, LLC, & Entergy Nuclear
Operations Inc.'s Joint Application for CWA § 401 Water Quality Certification (N.Y.
Dep't of Envtl. Conserv. Apr. 29, 2010) [hereinafter Request for Adjudicatory Hearing
on Notice of Denial], available at http://www.dec.ny.gov/docs/permits-ejsoperations
pdf/ip40ldenialhrgreq.pdf; see also John P. Cahill & Joseph A. Edgar, Nuclear
Faceoff
PUB.
UTILS.
FORTNIGHTLY
(Apr.
2012),
available
at
http://www.chadbourne.com/files/Publication/e5446cf3-0b98-4e9e-8338-fe620b648b
85/Presentation/PublicationAttachment/0cl3127b-6498-481a-aee6-00c49fad4092/
CahillPUFNuclearFaceoff.pdf (explaining Entergy's appeal of the NYSDEC Water
Quality Certificate decision).
6. See generally Ruling on Proposed Issues, In re Entergy Nuclear Indian Point 2,
LLC, Entergy Nuclear Indian Point 3, LLC, & Entergy Nuclear Operations Inc.'s Joint
Application for CWA § 401 Water Quality Certification (N.Y. Dep't of Envtl. Conserv.
Dec. 13, 2010) [hereinafter Ruling on Proposed Issues], available at
http://www.dec.ny.gov/hearings/70809.html.
7.
See Indian Point - Unit 1, U.S. NUCLEAR REGULATORY COMM'N,
http://www.nrc.gov/info-finder/decommissioning/power-reactor/indian-point-unitl.html (last updated Nov. 20, 2013); Indian Point Nuclear Generating Unit 2, U.S.
NUCLEAR REGULATORY COMM'N, http://www.nrc.gov/info-finder/reactor/ip2.html (last
updated Sept. 11, 2013); Indian Point Nuclear Generating Unit 3, U.S. NUCLEAR
REGULATORY COMM'N, http://www.nrc.gov/info-finder/reactor/ip3.html (last updated
Sept. 24, 2013).
8. Indian Point Energy Center, ENTERGY NUCLEAR, http://www.entergynuclear.com/plant-information/indianpoint.aspx (last visited Oct. 25, 2013).
9.

10.
11.

Id.
Indian Point - Unit 1, supra note 7.
See generally Thomas Kaplan, For Cuomo and Indian Point, New Round in a

Long Fight, N.Y. TIMES (Mar. 22, 2011), http://www.nytimes.com/2011/03/23/
nyregion/23indian.html.
12.
See CHARLES D. FERGUSON, NUCLEAR ENERGY: WHAT EVERYONE NEEDS TO
KNow 40-47 (2011) (explaining the mechanics of a nuclear reactor and cooling
system).
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continuously recharging supply of water. 13 Every day, the Indian Point
cooling systems draw about 2.5 billion gallons of water from the Hudson
River, circulate the water past the condenser coils to transfer heat from the
generation equipment, and then discharge the water back into the river.14
NYSDEC issued a WQC for Indian Point Unit 1 and Unit 2 in 1970,
issued a WQC for Unit 3 in 1975, and last renewed a joint WQC for Unit 2
and Unit 3 in 1982.'" The 1982 WQC will expire for Indian Point Unit 2
and Unit 3's operating licenses in 2013 and 2015, respectively, prompting
Entergy to submit a joint application to NYSDEC for a 20-year renewal. 16
In 2010, NYSDEC denied Entergy's application for the WQC,' 7 explaining
that Indian Point's cooling systems "do not and will not comply" with New
York State water quality standards. 8
Because NYSDEC denied a WQC for the cooling systems, Indian
Point's future is in jeopardy. Without a WQC, Entergy may not renew its
State Pollution Discharge Elimination System ("SPDES") permit for Indian
Point; without the SPDES permit, Indian Point cannot legally discharge 2.5
billion gallons of hot water into the Hudson River each day.' 9 To continue
operating Indian Point without a WQC, Entergy would need to close Unit 2
and Unit 3 for an estimated 42 weeks 20 and retrofit the nuclear power plant
with a closed-circuit cooling system (that is cooling towers) at a cost of
Entergy claims that retrofitting Indian
approximately $1.19 billion.2
Point's cooling systems is prohibitively expensive to the point that it would
be economically unfeasible for the company to continue running Indian
Point, thereby forcing the company to either sharply raise its consumer
rates or close the power plant altogether.22

15.
16.
17.
18.

Notice of Denial of Joint Application for CWA § 401, supra note 2, at 2.
Id.
See id. at 3-4 (recounting Indian Point's licensing history).
Id. at 7.
See id. at 2 (rejecting the WQC application).
See id.

19.

See Federal Water Pollution Control Act of 1972 § 401(a)(1), 33 U.S.C. §

13.
14.

1341(a)(1) (2012) (mandating that "[a]ny applicant for a Federal license or permit to
conduct any activity ... which may result in any discharge into the navigable waters"
provide state certification to the permitting agency).
20. See Halbfinger, supra note 1.
21. See ENERCON SERVS., INC., ENGINEERING FEASIBILITY AND COSTS OF
CONVERSION OF INDIAN POINT UNITS 2 AND 3 TO A CLOSED-LOOP CONDENSER COOLING
WATER CONFIGURATION 7 (Feb. 12, 2010) [hereinafter ENGINEERING FEASIBILITY AND
CosTS OF CONVERSION OF INDIAN POINT], available at http://www.dec.ny.gov/docs/
permits-ej-operations pdf/convclosloop.pdf (documenting Entergy's concerns about
the costs of building cooling towers).
22. See Cahill & Edgar, supra note 5; see also Halbfinger, supra note 1
(calculating the economic burden of constructing new cooling towers on the Entergy
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Whether Entergy can operate Indian Point Unit 2 and Unit 3 for another
20 years is of great importance to the corporation. If Entergy can operate
Indian Point for an additional 20 years, its projected earnings total between
$500 million and $1.4 billion in additional profits between 2013 and
2035.23 Decommissioning the nuclear power plant is also an expensive
endeavor that will cost hundreds of millions of dollars, and whether
Entergy must pay for decommissioning within a few years or in two
decades can have great ramifications on the corporation's bottom line.24
Indian Point's early closure would also have significant consequences
for the regional energy market; specifically, New York City could suffer an
energy shortfall, forcing local utilities to resort to greenhouse gas-emitting
coal and gas-burning power plants. 25
The early closure of Indian Point might also have profound ramifications
on the local economy. Indian Point and its parent subsidiaries employ
approximately 1,683 people in New York,2 6 with a payroll of roughly $146
million.27 The Business Council of Westchester claims that the closure of
Indian Point and a rise in electric rates would lead to more than 3,300 jobs
lost in Westchester County, and that the County would lose $75 million
annually in property taxes and revenue sharing with New York State.

Corporation).
23.
See LEVITAN & Assocs., INC., INDIAN POINT RETIREMENT OPTIONS,
REPLACEMENT GENERATION, DECOMMISSIONING/SPENT FUEL ISSUES, AND LOCAL
EcoNOMIC/RATE IMPACTS (June 9, 2005), available at http://pbadupws.nrc.gov/docs/

ML 134/ML1 1348Al60.pdf.
24. Matthew L. Wald, N.R.C. Skimps on Financial Oversight, Audit Says, N.Y.

(May 6, 2012, 9:15 AM), http.//green.blogs.nytimes.com/2012/05/06/n-r-c-fallsshort-on-financial-oversight-audit-says/?_r-0.
TIMES

25.
Patrick McGeehan, Dirtier Air and Higher Costs Possible if Indian Point
Closes, Report Says, N.Y. TIMES (July 6, 2011), http://www.nytimes.com/2011/07/07/

nyregion/dirtier-air-and-higher-costs-may-follow-indian-point-closing.html?_r-0
(explaining that the local grid may suffer a shortfall of more than 2,000 megawatts,
potentially causing the price of electricity in the New York metropolitan area to rise as
much as 10 percent.)
26.
NUCLEAR ENERGY INST., ECONOMIC BENEFITS OF INDIAN POINT ENERGY
CENTER 5 (2004), available at http://www.nei.org/filefolder/economic-benefits

indian-point.pdf.
27. Id. (finding that Indian Point paid employees in five counties near the power
plant $126.6 million in compensation, and an additional $19.3 million to employees in
New York who live outside those five counties).
28. Pat Casey, Business CouncilEnergy Report PredictsMajorProblems ifIndian
Point Goes Offline, THE EXAMINER NEWS.COM (Sept. 11, 2012), http://www.theexamin

emews.com/business-council-energy-report-predicts-major-problems-if-indian-pointgoes-offline/ (referring to HOWARD J. AXELROAD, PH.D., ENERGY STRATEGIES, INC.,
AN ASSESSMENT OF ENERGY NEEDS IN WESTCHESTER COUNTY (Sept. 7, 2012),
available at http://www.westchestemy.org/downloads/Energy%20Needs%2OAssessme
nt%20Final%20version.pdf).
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The Indian Point nuclear power plant still operates with its once-through
cooling systems, despite NYSDEC issuing a Notice of Denial on the Indian
Point WQC, because Entergy is appealing NYSDEC's rejection of the
Indian Point WQC. 29 The company has challenged NYSDEC's action on a
number of grounds, including a claim that the water quality certification
decision was motivated by concerns about nuclear safety and is therefore
preempted by the Atomic Energy Act.30 Administrative Law Judge Maria
Villa rejected Entergy's preemption argument.3 1
The legal landscape changed considerably, however, when the United
States Court of Appeals for the Second Circuit affirmed in part the Federal
District Court for the District of Vermont's decision in Entergy Nuclear
Vermont Yankee, LLC v. Shumlin.3 2 The appellate court ruled that the
Atomic Energy Act preempted Vermont's denial of a license for the
Vermont Yankee Nuclear Power Plant because the legislature was
motivated by concerns about the safety of the plant.33 Because Entergy
Nuclear Indian Point 1, LLC and Entergy Nuclear Indian Point 2, LLC are
Delaware corporations with their principal places of business in New
York,34 and Entergy Nuclear Operations, Inc. is a Delaware corporation
with significant ties in New York, the companies are subject to the
jurisdiction of the Second Circuit. As a consequence, the Entergy Nuclear
Vermont Yankee, LLC decision now stands as precedent that can be used to
challenge the NYSDEC WQC denial on preemption grounds.

29. See Request for Adjudicatory Hearing on Notice of Denial, supra note 5.
30. Id.
31. See Ruling on Proposed Issues, supra note 6.
32. Entergy Nuclear Vt. Yankee, LLC v. Shumlin, 838 F. Supp. 2d 183 (D. Vt.
2012), aff'd in part, rev'd in part, Nos. 12-707-cv (L), 12-791-cv (XAP), 2013 WL
4081696 (2d Cir. Aug. 14, 2013).
33. Id. at 228-31.
34. Div. of Corps., State Records & Unif. Commercial Code, Entity Information:
Entergy
Nuclear
Indian
Point
2,
N.Y.
DEP'T
OF
STATE,
http://appext20.dos.ny.gov/corp-public/CORPSEARCH.ENTITY INFORMATION?p
_nameid=2658113&p-corpid=2628406&p-entity-name=Entergy%/o20Nuclear/o20lndi
an%20point&pnametype=A&p-search-type=BEGINS&p-srchresults-page=0 (last
visited Jan. 21, 2014); Div. of Corps., State Records & Unif. Commercial Code, Entity
Information: Entergy Nuclear Indian Point 3, N.Y. DEP'T OF STATE,
http://appext20.dos.ny.gov/corp-public/CORPSEARCH.ENTITYINFORMATION?p
nameid=2658113&p-corpid=2628406&p-entity-name=Entergy%/o20Nuclear/o20lndi
an%20point&p.nametype=A&p search_type=BEGINS&p-srch-results-page=0 (last
visited Jan. 21, 2014).
35. Div. of Corps., State Records & Unif. Commercial Code, Entity Information:
Entergy Nuclear Operations Inc., N.Y. DEP'T OF STATE, http://appext20.dos.ny.gov/
corp-public/CORPSEARCH.ENTITY_INFORMATION?pnameid=2658113&pscorp
id=2628406&pentity name=Entergyo20Nuclear/o20Indian%20point&p name type
=A&p-search_type=BEGINS&p-srch-results-page=0 (last visited Jan. 21, 2014).
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This Comment explores the degree to which state governments can
legally regulate the generation of nuclear power in light of competing
federal law, and in doing so, addresses the validity of NYSDEC's Indian
Point WQC decision. Part II introduces relevant selections of the Federal
Water Pollution Control Act of 1972 ("Clean Water Act"), the Atomic
Energy Act of 1954 ("Atomic Energy Act"), and jurisprudence governing
preemption claims under the latter statute. Part III evaluates NYSDEC's
denial of a WQC for Indian Point's once-through cooling systems
according to an Atomic Energy Act preemption analysis. Part IV
recommends how Entergy can make a preemption claim against
NYSDEC's denial of the WQC, and how New York might avoid
NYSDEC's action from being invalidated by preemption.
Part V
concludes that Entergy can make a strong preemption claim modeled after
the Second Circuit's decision in Entergy Nuclear Vermont Yankee, LLC v.
Shumlin. There is a significant chance, however, that such a claim would
not prevail because there are major reasons for a court to distinguish New
York's denial of certification for Indian Point and Vermont's actions
regarding the Vermont Yankee Nuclear Power Station.
I.

PERTINENT LAW AND ADMINISTRATIVE HISTORY

NYSDEC's denial of a WQC to Entergy may conflict with federal
regulatory authority. The New York State government has the authority to
exercise its traditional police powers guaranteed by the Tenth Amendment
to maintain the health, safety, welfare, and morals of the people within its
borders. 36 However, Article I, Section 8 grants Congress the power to
regulate interstate commerce,37 the Supremacy Clause of the Constitution
provides that the United States Constitution and the laws of the United
States are the "supreme Law of the Land," and they both override state
laws which conflict with federal law or the United States Constitution.
A. The Clean Water Act
Indian Point's operation is subject to a number of permitting
requirements relevant to the cooling systems controversy. Most relevant to

36.

U.S. CONST. amend. X ("The powers not delegated to the United States by the

Constitution, nor prohibited by it to the states, are reserved to the States respectively, or

to the people.").
37. Id. art. I, § 8, cl. 3.
38. Id. art. VI, cl. 2 ("This Constitution, and the Laws of the United States which
shall be made in Pursuance thereof; and all Treaties made, or which shall be made,
under the Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, anything in the Constitution or Laws of
any State to the Contrary notwithstanding.").
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the matter at hand is the Clean Water Act, which prohibits the discharge of
certain pollutants into the navigable waters of the United States without a
permit,3 9 including radioactive and thermal pollution.40
Section 401 of the Clean Water Act mandates that every applicant have a
WQC to receive a federal license to conduct any activity which may result
in a discharge into the navigable waters of the United States. 4 1 A WQC
establishes that the activity for which an applicant seeks a permit or license
is consistent with Clean Water Act standards, including: federal effluent
limitations for conventional and non-conventional pollutants (§§ 301-302);
water quality standards (§ 303); new source performance standards (§ 306);
requirements for toxic pollutants (§ 307); and relevant state and tribal
laws.4 2
Section 402(a) of the Clean Water Act establishes the National Pollution
Discharge Elimination System ("NPDES"), through which the United
States Environmental Protection Agency ("EPA") can distribute discharge
permits.43 Section 402(b) allows the federal government to delegate this
authority to states.4 From this, the EPA has approved the NYSDEC's
program to regulate the quality of certain navigable bodies of water in New
York, including the Hudson River, via the SPDES. 45 For the EPA to issue
a NPDES permit, or for a state to issue a SPDES permit to legally
discharge effluent into a river however, either the EPA or the designated
state agency must first grant the permit applicant a WQC. 46
B. NYSDEC's Denial of the Water Quality Certificate
In 2010, NYSDEC denied Entergy's joint application for a 20-year
renewal of its Clean Water Act § 401 WQC because Indian Point's cooling
systems "do not and will not comply" with New York State water quality
standards, no matter how modified.47 NYSDEC expressed its concerns

39. Federal Water Pollution Control Act of 1972 § 301(a), 33 U.S.C. § 1311(a)
(2012) (declaring that "the discharge of any pollutant by any person shall be unlawful"
except in compliance with this statute); id. § 1251.
40. 33 U.S.C. § 1362(6) (defining "pollutant" to include a multitude of things
artificially inserted into the navigable waters of the United States, including
"radioactive materials" and "heat").
41. Id. § 401(a).
42. Id.
43. Id. § 1342 ("[T]he Administrator may .. . issue a permit for the discharge of
any pollutant, or combination of pollutants. . . .
44. Id. § 1251(b).
45. See Notice of Denial, supra note 2, at 5.
46. See 33 U.S.C. § 1341(a)(1) (stating that applicants for federal discharge
permits must provide water quality certification by the state).
47. See generally Notice of Denial, supra note 2 (declaring the cooling systems to
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about the effects of Indian Point's "once-through" cooling system on the
wildlife of the Hudson River. 4 8 The NYSDEC noted that the cooling
system intake pipes suck larvae, plankton, and eggs into the cooling circuit
("entrainment"), where the entrainment kills them by extremely hot
temperatures. 4 9 Moreover, the intake pipes pin larger fish onto the
filtration screens ("impingement") and fish die from starvation, exhaustion,
asphyxiation, crushing from pressure, or descaling.50 NYSDEC's Notice of
Denial also cited the discharge of 2.5 billion gallons of hot water into the
Hudson each day, which stressed the estuarine habitat of many aquatic
species. It reported that Indian Point's cooling systems kill or adversely
impact nearly one billion organisms yearly - including striped bass, river
herring, American shad, Atlantic sturgeon, and the endangered shortnose
sturgeon.52
NYSDEC may have encroached upon a field beyond its regulatory
authority by noting its concerns that "radioactive material (including
tritium, strontium-90, cesium, and nickel) from spent fuel pools, pipes,
tanks, and other systems, structures, and components at Indian Point" were
found in the groundwater underneath the Indian Point campus and in the
Hudson River.53 NYSDEC characterized the radionuclides as "deleterious
substances" which might "impair the water for their best usage."54
NYSDEC's WQC decision must also be analyzed within the context of
the agency's overall relationship with Indian Point. More than two years
prior to issuing the Notice of Denial of Entergy's WQC joint application,
NYSDEC released an official statement opposing the Nuclear Regulatory
Commission's ("NRC") relicensing of Indian Point Unit 2 and Indian Point
Unit 3, citing the risk of radionuclide leakage. 5 NYSDEC also argued that
Indian Point's operating license should not be renewed because the spent

be prohibited by the Clean Water Act's water quality standards).
48. See id. at 11-13 (citing thermal pollution of the Hudson River); see also
Halbfinger, supra note 1.
49. See Notice of Denial, supra note 2, at 3 (addressing the entrainment of fish in
the cooling systems).
50. See id. (detailing NYSDEC's concerns about impingement of fish on the
cooling systems' intake pipes).
51. See id. at 3, 11-13 (citing the effects of thermal pollution on aquatic life).
52. See id. at 7-8 (enumerating some of the Hudson River species adversely
affected by Indian Point's cooling systems).
53. Id. at 11 (addressing issues that could be fairly characterized as "radiological
hazards").
54.
55.

Id.
See DEC Position on Indian Point Relicensing, N.Y. STATE DEP'T OF ENVTL.

http://www.dec.ny.gov/permits/40237.html (last visited Aug. 18, 2012)
(opposing the NRC relicensing Indian Point).
CONSERV.,
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fuel pools have no containment structure, leaving radioactive material
"exposed and unsecured," and rendering the nuclear facility "vulnerable to
attack." 5 6 Moreover, the official NYSDEC statement questioned the power
plant's evacuation plans adequacy in the case of a nuclear disaster."
NYSDEC's denial of Entergy's WQC application must also be analyzed
within the context of the past three Governors of New York, who
established their intents to close Indian Point out of concerns about nuclear
safety.
In 2007, Governor Eliot Spitzer and Attorney General Andrew
Cuomo held a joint press conference announcing their submission of a
petition calling for the NRC to deny Entergy's application to relicense
Indian Point for another 20 years.59 Governor Spitzer declared, "we should
close Indian Point as soon as there is sufficient replacement power
available."6 0 Lieutenant Governor David Paterson added that New York's
petition to the NRC "gives us reason to hope that we are one step closer to
closing Indian Point forever." 6' Attorney General Cuomo explained that
"opposing the relicensing in 2013 is only step one," complaining that "the
NRC has repeatedly ignored the danger that Indian Point poses to New
Yorkers from its vulnerability to a terrorist attack, to its incapability to
withstand potential earthquakes, to its lack of a plausible evacuation plan in
the event of a catastrophe."6 2
C. The Atomic Energy Act of 1954
The Atomic Energy Act charges the United States government with
promoting peaceful development and nuclear power use.63 The statute
replaced the Atomic Energy Act of 1946,6 which established the Atomic
Energy Commission ("AEC") to regulate the processing and use of nuclear
56.

Id.

57.

Id.

58. See Kaplan, supra note 11 (documenting Andrew Cuomo's history of public
statements voicing concern about the hazards of a disaster at Indian Point); see also
Danny Hakim, Cuomo Takes Tough Stance on Nuclear Reactors, N.Y. TIMES (June 28,
2011), http://www.nytimes.com/2011/06/29/nyregion/cuomo-emphasizes-aim-to-closeindian-point-plant.html (explaining Governor Cuomo's plan to close Indian Point).
59. Press Release, N.Y. Office of the Attorney Gen., Governor Spitzer & Attorney
Gen. Cuomo Announce Effort to Halt Indian Point Relicensing (Dec. 3, 2007)
[hereinafter Governor Spitzer and Attorney General Cuomo's 2007 Press Conference],
availableat http://www.ag.ny.gov/press-release/governor-spitzer-and-attomey-generalcuomo-announce-effort-halt-indian-point.
60.
61.
62.

Id.
Id.
Id.

Atomic Energy Act of 1954 § 1, 42 U.S.C. § 2011 (2012).
History, U.S. NUCLEAR REGULATORY COMM'N, http://www.nrc.gov/aboutnrc/history.html (last visited Oct. 4, 2013).
63.

64.
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material by civilians in the private sector.6 5 The Energy Reorganization
Act of 1974 abolished the AEC 66 and transferred its regulatory authority
over civilian nuclear power under the Atomic Energy Act to the NRC.6 7
Section 101 of the Atomic Energy Act makes it unlawful for any civilian
in the United States to use nuclear material without a license,'68 and Section
103 grants the NRC the authority to issue licenses to civilians for the use of
nuclear material. 69 The Atomic Energy Act also grants the NRC the
authority to establish regulations on the nuclear material use "to promote
the common defense and security or to protect health or to minimize danger
to life or property."70
The Atomic Energy Act has a savings clause that explicitly reserves
some regulatory authority to the states: "Nothing in this Act shall be
construed to affect the authority or regulations of any Federal, State, or
Local agency with respect to the generation, sale or transmission of electric
power produced through the use of nuclear facilities licensed by the
Commissions."n In the 1959 Amendment to the Atomic Energy Act,
Congress explicitly reserved: "Nothing in this Section shall be construed to
affect the authority of any State or local agency to regulate activities for
purposes other than protection against radiation hazards."72
Altogether, the Atomic Energy Act serves as an enabling act for the
NRC that establishes some prerogatives for the federal agency over the
licensing and regulation of nuclear power plants. However, the Atomic
Energy Act also reserves some fields of regulatory authority to the states.
The Indian Point case might force the courts to clarify where those fields
occupied by the Atomic Energy Act's federal regulatory regime end and
where those fields protected by the savings clause begin.
D. The Northern States Power and Pacific Gas and Electric Rules for
State Regulation ofNuclear Power
In Northern States Power Co. v. Minnesota,7 3 the Federal District Court
for the District of Minnesota and the United States Court of Appeals for the
Eighth Circuit held that the Atomic Energy Act's federal regulatory regime
65.

42 U.S.C. § 2012.

66.
67.
68.
69.

Energy Reorganization Act of 1974 § 104(a), 42 U.S.C. § 5814.
Id. §§ 5841-5850.
Atomic Energy Act, 42 U.S.C. § 2131.
Id. § 2133(a).

70.
71.

Id. § 2201(b).
Id. § 2018.
Id. § 2021(k).

72.
73.

N. States Power Co. v. Minnesota, 447 F.2d 1143 (8th Cir. 1971), aff'd, 405

U.S. 1035 (1972).
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preempts express state regulation of radiation hazards.7 4 Chief Judge
Edward J. Devitt reasoned that the statute strongly implies that the federal
government has a presumed prerogative over nuclear safety issues because
it delineates a process through which the Atomic Energy Commission
could devolve regulatory authority to the states.
In that case, the Northern States Power Company applied to the
Minnesota Pollution Control Agency for a waste disposal permit for its
nuclear power plant, and the Agency conditioned the permit on the power
plant meeting radioactive liquid and gas emissions standards-standards
that were stricter than the federal Atomic Energy Commission's emissions
standards.76 Because the Minnesota Pollution Control Agency expressly
regulated radiological pollution emanating from a nuclear power plant, the
Eighth Circuit found that the State of Minnesota encroached on a field of
regulatory activity occupied by the federal government, and held that the
Atomic Energy Act preempted the state licensing decision.
In Northern States Power, the courts also found that Congress did not
intend to limit "the power of states to regulate activities, other than
78
Just assth
the
radiation hazards" when enacting the Atomic Energy Act.
of
radiation
state
regulation
Atomic Energy Act impliedly preempts
hazards, it explicitly does not preempt state regulation of most other
aspects of nuclear power generation.
In Pacific Gas and Electric Co. v. State Energy Resources Conservation
& Development Commission, the Supreme Court affirmed the reasoning in
Northern States Power and held that the Atomic Energy Act does not
preempt state regulation of nuclear power so long as the states' actions do
not encroach on the federally occupied field of radiological safety.7 9 In

Id. at 1148-49.
75. See id at 1149 (expressing that "the whole tone of the 1959 amendment ...
demonstrates Congressional recognition that the AEC at that time possessed the sole
authority to regulate radiation hazards"); see also 42 U.S.C. § 2021(b) (establishing the
processes by which the federal government can devolve regulatory authority to the
states).
74.

76.

N. States Power Co., 447 F.2d at 1145.

77. Id. at 1154.
78. Id. at 1150 (reasoning that the only logical reason for Congress to include
subsection k was to make clear that Congress did not intend to limit the powers of the
states to regulate the activities of nuclear power plants aside from radiation hazards,
because "[u]nless the federal government possessed exclusive authority over radiation
hazards, the inclusion of [subsection k] would have been meaningless and
unnecessary"); see also 42 U.S.C. § 2021(k) (reserving that "[n]othing in this Section
shall be construed to affect the authority of any State or local agency to regulate
activities for purposes other than protection against radiation hazards").
79. See generally Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev.
Comm'n, 461 U.S. 190 (1983).
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Pacific Gas and Electric, the Court upheld a provision of a California law,
Section 25524.2 of the Warren-Alquist State Energy Resources
Conservation and Development Act (the Warren-Alquist Act), which
established a moratorium on the certification of new nuclear plants until the
Commission "finds that there has been developed and that the United States
through its authorized agency has approved and there exists a demonstrated
technology or means for the disposal of high-level nuclear waste."80 The
Pacific Gas and Electric and San Diego Gas & Electric Companies filed
suit in district court, seeking a declaratory judgment that certain provisions
of the Warren-Alquist Act were null and void because they were preempted
by the Atomic Energy Act. 8'
The Supreme Court distinguished Pacific Gas and Electric from

Northern States Power because the California legislature enacted the
Warren-Alquist Act to regulate the economic costs of nuclear waste storage
- not to expressly regulate radiation hazards. 82 The Court noted that the
Atomic Energy Act does not occupy the field of the economic aspects of
nuclear power generation. 83 Moreover, the traditional police powers of the
states have long included regulation of the energy market, specifically laws
dealing with "the need for additional generating capacity the type of
generating facilities to be licensed, land use, ratemaking, and the like." 84
Accordingly, the Supreme Court declined to inquire into the California
legislature's motives when enacting the Warren-Alquist Act and deferred to
the California legislature's "avowed economic purpose" for enacting the
statute. 85 Because California could cite a rationale unrelated to the
occupied field of radiation hazards-minimizing state expenditures on the
storage of nuclear waste-to justify its enactment of the Warren-Alquist
Act, the Court ruled that the Atomic Energy Act does not preempt the
statute.
80. See id. at 198; see also Warren-Alquist State Energy Resources Conservation
and Development Act, CAL. PUB. RES. CODE § 25524.2 (West 1977).
81. See Pac. Gas & Elec. Co., 461 U.S. at 190 (explaining the basic principles of
Pacific Gas and Electric's preemption argument).
82. See id. at 212-13 (reasoning that the Minnesota law "fell squarely within the
field of safety regulation. reserved for federal regulation," whereas the California law
did not).
83. See id. at 205, 207 (deducing that "the States retain their traditional
responsibility in the field of regulating electrical utilities for determining questions of
need, reliability, cost and other related state concerns.").
84. Id. at 190, 212.
85. See id. at 216 (accepting "California's avowed economic purpose as the
rationale for enacting § 25524.2" and finding that, "[a]ccordingly, the statute lies
outside the occupied field of nuclear safety regulation").
86. See id. at 223 (noting the Atomic Energy Act does not preempt the WarrenAlquist Act).
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The Northern States Power and Pacific Gas and Electric cases provide

fairly straightforward rules for preemption under the Atomic Energy Act.
If a state law expressly regulates nuclear power generation with respect to
radiation hazards, then the Atomic Energy Act preempts that law. If a state
law on its face regulates a nuclear power plant in regard to something other
than radiation hazards, however, then the Atomic Energy Act does not
preempt the state law. So long as the state can justify its regulation of
nuclear power plants for the sake of a policy concern independent of
radiation hazards, e.g. "the type of generating facilities to be licensed, land
use, ratemaking, and the like,"88 the courts ought to defer to the
legislature's stated intent in passing a statute when conducting a
preemption analysis.89
E. The Entergy Nuclear Vermont Yankee Corollaryto the Pacific Gas
and Electric Rule
In Entergy Nuclear Vermont Yankee, LLC v. Shumlin, 90 the District of

Vermont and the Second Circuit created a corollary to the Pacific Gas and
Electric rule - at least in the Second Circuit. 91 According to this new
standard, in addition to considering whether a statute on its face regulates
the field of nuclear safety, the federal courts "must also look to the statute's
legislative history to determine if it was passed with an impermissible
motive."92 As Judge J. Garvan Murtha concluded, "where there is evidence
the statute was motivated by and grounded in radiological safety concerns,"
the courts do not have to defer to a state's professed rationale for regulating
nuclear power generation. 93
The Entergy Nuclear Vermont Yankee case arose mainly out of two

statutes that the Vermont legislature passed in 2006-Act 74 and Act
160-governing the state's sole nuclear power plant: the Vermont Yankee
87. See id. at 223; N. States Power Co. v. Minnesota, 447 F.2d 1143, 1149 (8th
Cir. 1971), aff'd, 405 U.S. 1035 (1972).
88. Pac. Gas & Elec. Co., 461 U.S. at 212.
89. See id. at 216.
90. Entergy Nuclear Vt. Yankee, LLC v. Shumlin, 838 F. Supp. 2d 183 (D. Vt.
2012), aff'd in part, rev'd in part, Nos. 12-707-cv (L), 12-791-cv (XAP), 2013 WL
4081696 (2d Cir. Aug. 14, 2013).
91. See id. at 228 (reasoning that "where there is evidence the statute was
motivated by and grounded in radiological safety concerns, and the statute on its face
empowers future legislatures to apply the statute to deny continued operation for
radiological safety reasons and evade review," the courts can second-guess the claimed
motives of legislative action).
92. Entergy Nuclear Vt. Yankee, LLC, 2013 WL4081696, at *19.
93. Entergy Nuclear, 838 F. Supp. 2d at 228 ("Vermont's arguments that this
Court should look no further, and that it need not be required to introduce evidence the
legislature actually considered these non-preempted purposes, are unpersuasive.").
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Nuclear Power Station. 94 These new laws altered the existing state
regulatory regime based on a 1977 Vermont law that required a company
constructing or operating a nuclear power plant in the state to have a
95
Certificate of Public Good (CPG) issued by the Public Service Board.
Act 74 required, after March 21, 2012, that the Vermont General
Assembly must first affirmatively vote in favor of the Public Service Board
issuing a CPG for the Board to issue the certificate. 96 Act 74 also required
the operator of the nuclear power plant (Entergy Nuclear Vermont Yankee,
LLC) to contribute to a Clean Energy Development Fund. 97
Act 160 established that in the event that the General Assembly declined
to pass affirmative legislation authorizing the Public Service Board to issue
a CPG, the application would remain pending and the current CPG would
expire - thereby establishing a pocket veto power for the General
Assembly. 98 It also expanded the issues' scope, requiring legislative
approval from just spent fuel storage to all aspects of the operation of
Vermont Yankee. 99
The most consequential action taken by the Vermont legislature was the
Senate's vote on February 24, 2010 to reject a bill: S.289, "An Act
Relating to Approval for Continued Operation of the Vermont Yankee
Nuclear Power Station." 00 In accordance with Acts 74 and 160, the Public
Service Board could not issue a CPG, and Vermont Yankee therefore could
not obtain the certification necessary to operate past March 21, 2012. 101

94. See id. (articulating Vermont's contention that Act 160 was meant to address
"the state's need for power, the economics and environmental impacts of long-term
storage of nuclear waste, and choice of power sources among various alternatives")
(quoting 2006 Vt. Acts & Resolves 204).
95. VT. STAT. ANN. tit. 30, § 248(e)(1) (West 2013) ("Before a certificate of public
good is issued for the construction of a nuclear energy generating plant within the state,
the public service board shall obtain the approval of the general assembly and the
assembly's determination that the construction of the proposed facility will promote the
general welfare.").
96. 2005 Vt. Acts & Resolves 599.
97.

Id.

98. 2006 Vt. Acts & Resolves 204 ("No nuclear energy generating plant within
this state may be operated beyond the date permitted in any certificate of public good
granted pursuant to this title ... unless the general assembly approves and determines
that the operation will promote the general welfare, and until the public service board
issues a certificate of public good under this section. If the general assembly has not
acted under this subsection by July 1, 2008, the board may commence proceedings
under this section and under 10 V.S.A. chapter 157 .....
99. Id.
100. S. 289, 70th Leg. (Vt. 2010).
101. Entergy Nuclear Vt. Yankee, LLC v. Shumlin, Nos. 12-707-cv (L), 12-791-cv
(XAP), 2013 WL 4081696, at *7 (2d Cir. Aug. 14, 2013).
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Entergy Nuclear Vermont Yankee, LLC brought suit in the District of
Vermont, claiming that the Atomic Energy Act preempted Acts 74, 160,
and a third statute, Act 189.102 Judge Murtha first applied the rules of
Northern States Power and Pacific Gas and Electric to his analysis of Acts
74 and 160.103 Judge Murtha then diverged from prior Atomic Energy Act
jurisprudence by also applying rules from tobacco preemption casesnamely GreaterN. Y. Metro Food Council, Inc. v. Giuliani10 4 -to allow the
court to inquire into the legislature's motives where evidence existed that it
enacted a statute with the implicit intent to regulate nuclear hazards.105 The
district court reasoned, and the Second Circuit affirmed, that the deference
accorded to state governments in Pacific Gas and Electric was inapplicable
in the context of Entergy Nuclear Vermont Yankee because there was a

critical mass of evidence suggesting that the Vermont General Assembly
and Public Service . Board acted out of concern about radiological

hazards.

10 6

To understand the court's conclusions in Entergy Nuclear Vermont
Yankee, it is necessary to contextualize the Vermont state government's
acts within the history of the Vermont Yankee Nuclear Power Station.
Long an object of environmental activists' ire,' 0 7 the Vermont Yankee
Nuclear Power Station became subject to intense scrutiny when a cooling
tower wall collapsed in 2007. 1o The political climate in Montpelier turned
102. See Entergy Nuclear Vt. Yankee, LLC v. Shumlin, 838 F. Supp. 2d 183, 18990 (D. Vt. 2012), affd in part,rev'd in part,2013 WL 4081696 (deciding not to review
Entergy's preemption claim against Act 189 due to mootness).
103. See id. at 220-23.
104. See id. at 224 (holding that "courts cannot "blindly accept" a challenged
statute's "articulated purpose," because to do so would allow legislatures to circumvent
preemption and reasoning that the fact that "the City Council drafted a declaration of
intent that recites a law enforcement goal while scrupulously avoiding any mention of
the word 'health' simply cannot control our preemption analysis") (citing Greater N.Y.
Metro. Food Council, Inc. v. Giuliani, 195 F.3d 100, 108 (2d Cir. 1999)).
105. See id. (creating a new rule for cases "where there is evidence the statute was
motivated by and grounded in radiological safety concerns, and the statute on its face
empowers future legislatures to apply the statute to deny continued operation for
radiological safety reasons and evade review").
106. See id. at 230-31 (holding that "there is overwhelming evidence in the
legislative record that Act 160 was grounded in radiological safety concerns"); see also
Entergy Nuclear Vermont Yankee, LLC, 2013 WL 4081696, at *20 (agreeing with the
district court's analysis).
107. See RICHARD A. WATTS, PUBLIC MELTDOWN: THE STORY OF THE VERMONT
YANKEE NUCLEAR POWER PLANT 20-21 (2012).

108. See, e.g., Bob Audette, VY cuts output after cooling failure, BRATTLEBORO
(Aug. 22, 2007), http://www.reformer.com/headlines/ci_6685658; Susan
Smallheer, Yankee Cooling Tower Fails, THE RUTLAND HERALD (Aug. 22, 2007)
(documenting the event which provided the backdrop for the Vermont state
government's most recent push to close the Vermont Yankee power plant).
REFORMER
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decisively against Vermont Yankee in 2009 when inspectors found
radioactive tritium in monitoring wells on the Vermont Yankee campus,109
and the Vermont state legislature held a series of contentious hearings on
the safety of the nuclear power plant."o It was within this climate of
apprehension about the safety of Vermont Yankee that in 2010 the General
Assembly voted against allowing the Public Service Board to issue
Vermont Yankee a CPG. "
The district court and the Second Circuit started with an analysis of the
plain meaning of the text of Act 74, noting that the law plainly states the
legislature's intention to make Vermont's "future power supply . .. diverse,
reliable, economically sound, and environmentally sustainable."ll 2 But the
courts found that there was "obvious coaching" of the legislature to refrain
from expressing their nuclear safety-related motivation to enact Act 74 on
the record.113 Even so, the courts found that legislators articulated their
concerns about "high level nuclear waste" and "the fact that [nuclear waste]
lasts, it's dangerous for 100,000 years."ll 4 One committee member
admonished another for veering off script, "we can't say that, anything
about safety. It can only be about economics and aesthetics.""' 5 Hence,
the courts found that the Vermont legislature passed Act 74 with the
impermissible motive of regulating nuclear safety, and ruled that the
Atomic Energy Act preempted the statute.116
The courts were also concerned that the Vermont legislature had in fact
enacted the law to address concerns about the safety of the Vermont
Yankee Nuclear Power Station because Act 160 did not explicitly regulate
nuclear safety per se." 7 The Second Circuit noted the record showed that
at legislative hearings on Act 160, Vermont state officials "repeatedly
demonstrated awareness of the potential for a preemption problem and
disguised their comments accordingly.""' 8 One legislator opined, "I
understand that only the feds are allowed to think of safety. issues, and we

109. See Entergy Nuclear, 838 F. Supp. 2d at 214-15.
110. See WATTS, supra note 107, at 61-79.
111. See Entergy Nuclear, 838 F. Supp. 2d at 243 (portraying the legislative and
administrative processes by which the Vermont state government denied Vermont
Yankee licenses necessary to operate).
112. Entergy Nuclear Vt. Yankee, LLC v. Shumlin, Nos. 12-707-cv (L), 12-791 -cv
(XAP), 2013 WL 4081696, at *23 (2d Cir. Aug. 14, 2013).
113. Id. at *24.
114. Id.
115. Id.
116. Id. at *25, *27.
117. Id.
118. Id. at *21.
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carefully don't use that word here."ll 9 The committee chair was warned
about federal preemption of safety issues and responded, "Okay, let's find
another word for safety." 2 0 Accordingly, the Vermont legislature
paraphrased the decision in Pacific Gas and Electric and wrote the text of
Act 160 as a statute addressing "the state's need for power, the economics
and environmental impacts of long-term storage of nuclear waste, and
choice of power sources among various alternatives."l 2 1 Thus the district
court and the Second Circuit agreed that the legislative history of Act 160
provided ample evidence of intent to regulate the radiological safety of the
nuclear power plant, and was thereby preempted by the Atomic Energy
Act.122
Northern States Power, Pacific Gas and Electric, and Entergy Nuclear
Vermont Yankee create multiple options for any court that might adjudicate
a preemption claim against NYSDEC's Indian Point water quality
certification denial. The jurisprudence of Northern States Power and
Pacific Gas and Electric gives great deference to the states to regulate
nuclear power generation on the condition that they do not claim to
regulate radiation hazards.12 3 Now that the Second Circuit has affirmed
Judge Murtha's decision in Entergy Nuclear Vermont Yankee, however, a
federal court has established a powerful precedent, which Entergy can use
to challenge NYSDEC's denial of a WQC for the Indian Point cooling
systems. 124
II.

PREEMPTION ANALYSIS OF NYSDEC's ACTION ON INDIAN POINT

The decision in Entergy Nuclear Vermont Yankee, LLC v. Shumlin
would give significant support to any challenge by Entergy of NYSDEC's
WQC decision on preemption grounds.125 Now that the Second Circuit has

119.
120.
121.
122.

Id.
Id.
2006 Vt. Acts & Resolves No. 160.
Entergy Nuclear Vt. Yankee, LLC v. Shumlin, 838 F. Supp. 2d 183, 232, 233

(D. Vt. 2012), aff'd in part, rev'd in part,2013 WL 4081696.

123. See N. States Power Co. v. Minnesota, 447 F.2d 1143, 1148-50 (8th Cir.
1971), affd, 405 U.S. 1035 (1972) (interpreting the Atomic Energy Act to preempt
state regulation of radiation hazards but allowing state regulation of other aspects of
nuclear power generation).
124. See Entergy Nuclear, 838 F. Supp. 2d at 228 ("[W]here there is evidence the
statute was motivated by and grounded in radiological safety concerns, and the statute
on its face empowers future legislatures to apply the statute to deny continued
operation for radiological safety reasons and evade review.").
125. Id.
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sustained Judge Murtha's decision,12 6 Entergy can use the Vermont Yankee
precedent to challenge NYSDEC's WQC decision.12 7
The best argument that the Atomic Energy Act preempts NYSDEC's
denial of an Indian Point WQC is that the certification decision
impermissibly relied on concerns about the release of radioactive materials
into the groundwater and the Hudson River.128 Moreover, in the context of
Governor Spitzer's, Lt. Governor Paterson's, and Attorney General
Cuomo's rhetoric about terrorist attacks and nuclear disaster,129 it is
entirely plausible that NYSDEC denied the WQC out of concern about
nuclear safety, as a means to an ends of closing the nuclear power plant.
On the other hand, careful analysis suggests that the Atomic Energy Act
might not preempt NYSDEC's decision because the denial of a Clean
Water Act § 401 WQC does not regulate radiation hazards per se, and it
does not directly conflict with any of the Nuclear Regulatory
Commission's licensing decisions or safety regulations.' 30
Rather,
NYSDEC's action appears to be a facially valid exercise of the state's
powers under the Clean Water Act to regulate the waters of the Hudson
River.' 3 ' Unlike in Entergy Nuclear Vermont Yankee, LLC, there does not
appear to be any evidence in the public record suggesting that NYSDEC's
concerns about the non-nuclear aspects of Indian Point's cooling systems

are disingenuous.132
A.

Express Preemption

Of the various forms of preemption, "[t]he most obvious is where
Congress expressly states that it is preempting state authority."' 33 "[W]hen

126. Entergy Nuclear Vermont Yankee, LLC, 2013 WL 4081696, at *29.
127. See id. at *19 (stating that the federal courts "must also look to the statute's
legislative history to determine if it was passed with an impermissible motive"); see
also Notice of Denial, supra note 2 (denying Entergy's WQC application for Indian
Point Unit 1 and Unit 2).
128. See Notice of Denial, supra note 2, at 11.
129. See Kaplan, supra note 11; see also Governor Spitzer and Attorney General
Cuomo's 2007 Press Conference, supra note 59; Hakim, supra note 58.
130. See Notice of Denial, supra note 2, at 16-17 (stating that Entergy can continue
operating Indian Point Unit 2 and Unit 3 so long as it retrofits the facilities with closedcycle cooling systems and closes the once-through cooling systems).
131. See generally id. (citing repeatedly NYSDEC's obligation to protect the water
quality and ecosystem of the Hudson River); see also NUCLEAR ENERGY INST.,
ECONOMIC BENEFITS OF INDIAN PoINT ENERGY CENTER: AN ECONOMIC IMPACT STUDY
5 (Apr. 2004), available at http://www.nei.org/filefolder/economic-benefits-indian_
point.pdf (noting that New York's SPDES system has been approved by the US EPA).
132. See Notice of Denial, supra note 2, at 11 (noting concerns about radioactive
materials).
133. Cnty. of Suffolk v. Long Island Lighting Co., 728 F.2d 52, 57 (2d Cir. 1984)
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Congress has 'unmistakably . .. ordained' that its enactments alone are to
regulate a part of commerce, state laws regulating that aspect of commerce
must fall."l 34
Entergy is not likely to succeed on a claim of express preemption
because nothing in the Atomic Energy Act explicitly forbids states from
issuing or denying water quality certificates to nuclear power plants. 3 5
Indeed, the Atomic Energy Act contains no language that explicitly denies
states the authority to regulate the generation of nuclear energy. In
Northern States Power Co. v. Minnesota, the district court found that there
was no express preemption. provision in the Atomic Energy Act or its
amendments, and this interpretation of the statute remains good law. 136
B.

The Implied Preemption Claim: Conflict Preemption

Even if a federal statute does not expressly preempt state laws,
"Congress' intent to supersede state law may be found from 'a scheme of
federal regulation . .. so pervasive as to make reasonable the inference that
Congress left no room for the States to supplement it. ,,137 In such cases,
"federal law occupies an entire field of regulation."138
Entergy might argue that the Atomic Energy Act charges the NRC with
issuing operating licenses to nuclear utilities;139 NYSDEC's action
therefore conflicts with the NRC's regulatory actions because it has the
intent and practical effect of forcing Indian Point's closure. 14 0 It is
unlikely, however, that a court would rule for Entergy on a conflict
preemption challenge because there is no inherent conflict between the
federal and state actions. There is no "physical impossibility" for Entergy
to simultaneously abide by both the NRC and NYSDEC's regulatory
(citing Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977)).
134. Jones, 430 U.S. at 525 (quoting Fla. Lime & Avocado Growers, Inc. v. Paul,
373 U.S. 132, 142 (1963)).
135. See generally Atomic Energy Act of 1954, 42 U.S.C. §§ 2018-2284 (2012).
136. See N. States Power Co. v. Minnesota, 447 F.2d 1143, 1155 (8th Cir. 1971),
aff'd, 405 U.S. 1035 (1972) (recognizing that the Atomic Energy Act contains no
express provision suggesting that the federal government has exclusive authority to
regulate radiation emissions from nuclear power plants).
137. Cnty. of Suffolk, 728 F.2d at 57 (quoting Rice v. Santa Fe Elevator Corp., 331
U.S. 218, 67 (1947)).
138. Wachovia Bank, N.A. v. Burke, 414 F.3d 305, 313 (2d Cir. 2005).
139. See 42 U.S.C. § 2012 (declaring as national policy that the federal government
shall promote "the development, use, and control of atomic energy"); see also id. §
2011 (charging the Atomic Energy Commission-the precursor to what is now the
Nuclear Regulatory Commission-with the regulation of "processing and utilization of
source, by product, and special nuclear material" by civilian persons).
140. See Halbfinger, supra note 1 (explaining the practical ramifications of
NYSDEC's denial of a Water Quality Certificate to Entergy for Indian Point).
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actions and still operate Indian Point Unit 2 and Unit 3.141 It is indeed
possible for Entergy to continue operating each reactor according to
renewed NRC operating licenses, while continuing to comply with
NYSDEC's WQC decision so long as Entergy builds cooling towers to
substitute for the once-through cooling systems.142 As such, there is no
conflict preemption.14 3
Entergy could also make a conflict preemption claim by arguing that the
economic ramifications of the NYSDEC decision would conflict with the
Atomic Energy Act's policy of promoting nuclear power.14 4 If Entergy
were to make such a claim, a court would most likely reject the arguments
because the Atomic Energy Act's policy goal of promoting nuclear energy
need not be accomplished "at all costs." 45 Clearly, the entire body of the
statute establishes Congress' intent to promote the peaceful development of
a civilian nuclear energy industry, albeit under a strict regime of federal
regulation to protect public safety.
Entergy might also raise a claim that the cost of compliance with both
NRC and NYSDEC's regulations is so onerous that it is technically
possible to operate the facility, but it is impossible to do so and still make a
profit.14 6 Indeed, the construction of cooling towers might cost up to $1.19
billion,147 and this cost would be so expensive that it would in all likelihood

141. See Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 143 (1963)
(establishing that there is no federal conflict preemption of state law where no
"physical impossibility" of compliance with both federal and state regulations is
presented in the record); N. States Power Co., 447 F.2d at 1147 (noting that there was
"no physical impossibility of dual compliance with both the AEC and Minnesota
regulations" because a nuclear power plant that adhered to Minnesota's radiation
emissions standards would also adhere to the less stringent AEC radiation emissions
standards).
142. See Halbfinger,supra note I (explaining the costs of building cooling towers);
see also ENGINEERING FEASIBILITY AND COSTS OF CONVERSION OF INDIAN POINT, supra

note 21, at 50 (calculating these costs).
143.

See Fla. Lime & Avocado Growers, Inc., 373 U.S. at 143 (stating that there is

no federal preemption of state law where there is no "physical impossibility" of
"compliance with both federal and state regulations" presented in the record); N. States
Power Co., 447 F.2d at 1147 (recognizing "no physical impossibility of dual
compliance with both the AEC and Minnesota regulations").
144. See 42 U.S.C. § 2011 (declaring the "development, use, and control of atomic
energy" by civilian persons as a national policy of the United States government).
145. See Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm'n,
461 U.S. 190, 192 (1983) (finding that Section 25524.2 did not frustrate the policy goal
of the Atomic Energy Act-i.e., the development of the commercial use of nuclear
power-because the promotion of nuclear power need not be accomplished "at all
costs").
146.

See ENGINEERING FEAS1ILITY AND COSTS OF CONVERSION OF INDIAN POINT,

supra note 21, at 50.
147. Id.
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force Entergy to either substantially raise its consumer rates or operate
Indian Point at a net loss - that is, if it can operate the plant at all.14 8
Nevertheless, business impracticality is not the same as "physical
impossibility"; 14 9 it is physically possible for Entergy to build cooling
towers and it can operate the plant in compliance with both NRC and
NYSDEC regulations - even if it would be operating at a loss. 1 5 0
C.

The Implied Preemption Claim: Field Preemption

Entergy's strongest preemption claim would be that the Atomic Energy
Act impliedly preempts NYSDEC's action because language in the statute
strongly suggests that Congress intended for the federal government to
have exclusive regulatory authority over radiation hazards.'"' Even if a
statute does not explicitly preempt state laws, "Congress' intent to
supersede state law may be found from a scheme of federal regulation ...
so pervasive as to make reasonable the inference that Congress left no
room for the States to supplement it." 1 52 In such circumstances, "federal
law occupies an entire field of regulation."1 5 3
The text of the Atomic Energy Act, especially the 1959 Amendment,
strongly implies that Congress' intent was to endow the now NRC with
exclusive authority to regulate radiation hazards. 15 4 In Northern States
Power,the court found that by expressly delineating the situations in which
the Atomic Energy Commission could devolve regulatory authority to the
states, the Atomic Energy Act strongly implied a federal prerogative over
nuclear safety issues.155 In Northern States Power and Pacific Gas and
148. See Halbfinger, supra note 1 (explaining how the additional costs of
constructing cooling towers would cause Entergy to operate Indian Point at a loss).
149. See Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 143 (1963)
(finding no federal preemption of state law where no "physical impossibility" of
"compliance with both federal and state regulations" is presented in the record); see
also N. States Power Co. v. Minnesota, 447 F.2d 1143, 1147 (8th Cir. 1971), aff'd, 405
U.S. 1035 (1972) (noting "no physical impossibility of dual compliance with both the
AEC and Minnesota regulations").
150. See Halbfinger, supra note 1 (demonstrating how the additional costs of
constructing cooling towers would cause Entergy to operate Indian Point at a net loss).
151. See, e.g., Atomic Energy Act § 274, 42 U.S.C. § 2021 (2012) (laying out the
procedures for the federal government to delegate its regulatory authority over
radiation hazards to state governments); see also id. § 2021(k).
152. Cnty. of Suffolk v. Long Island Lighting Co., 728 F.2d 52, 57 (2d Cir. 1984)
(quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)).
153. Wachovia Bank, N.A. v. Burke, 414 F.3d 305, 313 (2d Cir. 2005).
154. 42 U.S.C. § 202 1(k) ("Nothing in this Section shall be construed to affect the
authority of any State or local agency to regulate activities for purposes other than
protection against radiation hazards."); id. § 2021(b) (establishing the processes by
which the federal government can devolve regulatory authority to the states).
155. N. States Power Co. v. Minnesota, 447 F.2d 1143, 1149-50 (8th Cir. 1971),
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Electric, the courts held that these provisions of the Atomic Energy Act
impliedly preempt state regulation over the radiological safety of nuclear
power.
Likewise, for the courts to apply Atomic Energy Act analysis to any
Indian Point preemption challenge and rule in this case like they did in
Northern States Power, the analysis would hinge on whether New York
directly encroached on the federal government's prerogative of regulating
radiation hazards. 157 In Entergy's appeal of its WQC denial before a
NYSDEC Administrative Law Judge, the company cited Northern States
Power and argued that "NYSDEC cannot ground a WQC denial on
radiological issues as a matter of law" - referring to NYSDEC's mention of
leaking radionuclides in its Notice of Denial.15 8
Administrative Law Judge Maria Villa ruled against Entergy on this
claim, rejecting Entergy's proposition that NYSDEC grounded its WQC
denial on radiological issues. 15 9 Judge Villa noted that occupation of the
field of radiological safety "necessarily includes control over radioactive
effluents discharged from the plant incident to its operation."160 She
distinguished the fact pattern in Northern States Power from the Indian
Point case, however, explaining that the radioactive emissions from the
nuclear power plant in Minnesota were "a release incident to operation,"
and the radioactive leakage from Indian Point into the groundwater and the
Hudson River was not.11 Likewise, she ruled that NYSDEC was within its
power to consider that Indian Point's radioactive leakage violated federal
safety regulations when it denied Indian Point a WQC.
Judge Villa's rejection of Northern States Power's application to the
Indian Point WQC controversy suggests that the case is more like Pacific
Gas and Electric.162 Likewise, NYSDEC's denial of the WQC, based in
aff'd, 405 U.S. 1035 (1972).
156. See id. at 1149 (interpreting that the "whole tone of the 1959 amendment"
demonstrates a recognition by Congress that the Atomic Energy Commission had "the
sole authority to regulation radiation hazards" associated with nuclear materials and
nuclear power generation).
157. See id. at 1147 (applying preemption analysis to Minnesota's regulation of
radiation emissions).
158. Request for Adjudicatory Hearing on Notice of Denial, supra note 5, at 8-9;
see also Notice of Denial, supra note 2, at 11.
159. See generallyRuling on Proposed Issues, supra note 6.
160. See id. at 23 (citing N. States Power Co., 447 F.2d at 1149 n.6).
161. See id. at 23-24 (noting that "the radioactive material that has escaped from
the Facilities is not a regulated discharge, or a release incident to operation. Rather, the
situation is one where radioactive material is leaking from the Facilities, and
consequently, those leaks may adversely affect the State's groundwater and surface
waters, impairing the best usages of those waters").
162. See Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm'n,
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part on Indian Point's radioactive leakage into the groundwater, most likely
falls into the category of policy fields over which the states exercise their
traditional regulatory authority. 13 Hence, New York's regulation of water
pollution caused by the nuclear power plant's cooling system could fall into
a field of state regulatory activity that is not preempted by the Atomic
Energy Act.
It would be quite appropriate for a court to find that any preemption
challenge to NYSDEC's WQC decision is comparable to Pacific Gas and
Electric. Like the Warren-Alquist Act in Pacific Gas and Electric, the
regulation of water quality-related environmental problems arising from the
Indian Point nuclear power plant do not amount to the regulation of
radiological hazards per se. Rather, NYSDEC only regulated Indian
Point's cooling systems and discharges into the Hudson River - a small but
consequential distinction. NYSEDC's permitting decision also appears to
fit more in the category of subjects "other than ... radiation hazards" 64
which Congress impliedly reserved to the regulatory authority of the states.
Therefore, if any tribunal were to apply the Pacific Gas and Electricrule, it
would likely defer to NYSDEC's avowed non-nuclear environmental
purpose for denying the WQC, such as protecting the fauna of the Hudson
River from entrainment, impingement and thermal pollution. 6 5
When Judge Villa ruled against Entergy's preemption claim in its WQC
appeal in December 2010, however, Judge Murtha had not yet issued his
opinion in Entergy Nuclear Vermont Yankee, LLC v. Shumlin, and the
Second Circuit had not yet affirmed the district court's ruling on the
preemption count. Now that the Second Circuit has affirmed Judge
Murtha's decision in the Entergy Nuclear Vermont Yankee decision, there
is a precedent-in the Second Circuit at least-allowing for the federal
courts to inquire into legislative intent when conducting Atomic Energy
Act preemption analysis.16 6 Now that Entergy Nuclear Vermont Yankee
has paved a wider avenue to preemption, the most salient question is not
whether NYSDEC's denial of a WQC for Indian Point is more like Pacific
Gas and Electric than Northern States Power, but whether it is more like
Entergy Nuclear Vermont Yankee than Pacific Gas and Electric.

461 U.S. 190 (1983).
163.

See Notice of Denial, supra note 2, at 11.

164. Atomic Energy Act § 274(k), 42 U.S.C. § 202 1(k) (2012).
165. See Notice of Denial, supra note 2, at 11 (articulating that NYSDEC denied
the WQC was out of concerns about thermal pollution, entrainment and impingement
of fish).
166. Entergy Nuclear Vt. Yankee, LLC v. Shumlin, Nos. 12-707-cv (L), 12-791-cv
(XAP), 2013 WL 4081696, at *19-25 (2d Cir. Aug. 14, 2013).
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At the time of this publication, Entergy's appeal of NYSDEC's WQC
decision is still pending before Judge Villa. Judge Villa might recommend
that the NYSDEC Commissioner grant Entergy's WQC, and the
Commissioner might do so for a number of reasons unrelated to
preemption.167 However, if the Commissioner decides to deny Entergy's
WQC application, that would be a final agency action.16 8
So long as the NYSDEC Commissioner affirms the agency's WQC
decision, Entergy would have standing to bring the matter to court. 16 9
Entergy could file suit in a New York State or federal court and petition the
court for a permanent injunction and declaration that NYSDEC's denial of
Entergy's WQC is invalid under the Supremacy Clause of the United States
Constitution because it is preempted by the Atomic Energy Act.1 70
Following the template that the company set in Entergy Nuclear Vermont
Yankee, LLC v. Shumlin, a state or federal trial judge might be more
sympathetic to a preemption claim than a NYSDEC Administrative Law
Judge.
In Entergy Nuclear Vermont Yankee, the district court held and the
Second Circuit affirmed that "where there is evidence the statute was
motivated by and grounded in radiological safety concerns, and the statute
on its face empowers future legislatures to apply the statute to deny
continued operation for radiological safety reasons and evade review," the
Atomic Energy Act preempts the state law.171 Likewise, a court could cite
statements by state officials, including NYSDEC commissioners, New
York governors, and New York attorneys general, to support the
conclusion that NYSDEC's water quality certification decision was
primarily motivated by concerns about radiological safety.17 2
Now that the Vermont Yankee case allows courts to second-guess the
state's professed intent in regulating nuclear power plants, a court hearing a
preemption claim on NYSDEC's WQC decision may look not only at
NYSDEC's fleeting mentions of tritium, cesium, and strontium-90 in the
Notice of Denial, 73 but also at NYSDEC's concerns about the prospect of

167. See N.Y. A.P.A. § 307 (McKinney 2003).
168.

See id.

169. Id.
170. See Fed. R. Civ. P. 5.1; N.Y. C.P.L.R. § 7803 (McKinney 2008).
171. Entergy Nuclear Vt. Yankee, LLC v. Shumlin, 838 F. Supp. 2d 183, 228 (D.
Vt. 2012), aff'd in part,rev'd in part, 2013 WL 4081696.

172. See, e.g., Kaplan, supra note 11 (recounting then-Attorney General and later
Governor Cuomo's statements that Indian Point is a "catastrophe waiting to happen"
and "should be closed" because the "plant in this proximity to the city was never a
good risk").
173. Notice of Denial, supra note 2, at 11.

222

AMERICAN UNIVERSITY BUSINESS LAWREVIEW

Vol. 3:1

a terrorist attack on the nuclear facility in its public statement opposing the
NRC's relicensing of Indian Point. 174 A court could also look at Eliot
Spitzer, Andrew Cuomo and David Paterson's public statements invoking
the specter of nuclear terrorism and inadequate evacuation routes and
lobbying the NRC against the relicensing of Unit 2 and Unit 3 to
demonstrate that NYSDEC's WQC decision was based upon the state's
concerns about nuclear safety.1 75
Given the public pronouncements of New York State officials voicing
concern about Indian Point's nuclear safety hazards,17 6 a court might find
that these public invocations of nuclear disaster are comparable to the
Vermont legislators' hushed discussions of safety in that they reveal the
state's primary motivation for denying certification to Indian Point.177 A
court could find that, NYSDEC's protests against the impingement of fish
and thermal pollution notwithstanding, such stated concerns were merely a
subterfuge and that NYSDEC's decision to reject Entergy's WQC
application was in reality an attempt to regulate the Indian Point's feared
radiation hazards.1 78 In that case, a court need not defer to NYSDEC's
stated rationale for denying Entergy's WQC application, and might be
more inclined to hold that NYSDEC's decision invaded the NRC's
exclusive domain of regulating the radiological safety of nuclear power
plants and is therefore invalid.17 9
A court could still conclude that the Atomic Energy Act does not
preempt NYSDEC's decision to deny Entergy's WQC application,
however, even taking into account the Entergy Nuclear Vermont Yankee
precedent. 8 0 After all, Entergy Nuclear Vermont Yankee stands for the
proposition that when conducting preemption analysis, the court "must also
look to the statute's legislative history to determine if it was passed with an
impermissible motive,"' and that it is not bound to defer to a state's
professed rationale "when there is evidence the statute was motivated by

174. DEC Position on Indian PointRelicensing, supra note 55.

175. See Governor Spitzer and Attorney General Cuomo's 2007 Press Conference,
supra note 59; see also Kaplan, supra note 11.
176. See supra note 175.

177. See, e.g., Entergy Nuclear Vt. Yankee, LLC v. Shumlin, 838 F. Supp. 2d 183,
206 (D. Vt. 2012), aff'd in part, rev'd in part, Nos. 12-707-cv (L), 12-791-cv (XAP),
2013 WL 4081696 (2d Cir. Aug. 14, 2013).
178. See Notice of Denial, supra note 2, at 3, 7-8, 11-13 (declaring the cooling
systems to be prohibited by the Clean Water Act's water quality standards).
179. See Entergy Nuclear, 838 F. Supp. 2d at 228-33 (inquiring into the legislative
histories of Acts 74, 160, and 189).
180. See generally id. (allowing-but not requiring--courts to second-guess a
legislature's stated reason for regulating nuclear power).
181.

Entergy Nuclear Vermont Yankee, LLC, 2013 WL 4081696, at *19.
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and grounded in radiological safety concerns."l 82 This corollary does not
mandate that the court must void any state action with any scintilla of
influence from concerns about radiation hazards, but merely that the court
can do so. A court might inquire into NYSDEC's intentions when denying
Entergy a WQC, failing to find sufficient evidence that the state regulation
was an improper attempt to regulate radiation hazards by other means.183
A court could find that the Vermont General Assembly and the Public
Service Board's professed reasons for denying a Certificate of Public Good
to Vermont Yankee are distinguishable from NYSDEC's stated reasons for
denying a WQC for Indian Point's cooling systems because whereas the
former were contrived, the latter appear to have some genuine merit. 18 4
Indeed, the long history of federal regulatory agencies and Indian Point
cooling systems regarding the thermal pollution of the Hudson River and
the entrainment and impingement of fish make it difficult for Entergy to
argue that NYSDEC's environmental reasons for denying the WQC are
recent inventions.185 Whereas in Entergy Nuclear Vermont Yankee, the
legislative record was replete with evidence that the state implicitly
regulated an occupied field and called it something else, Entergy might
have to find more probative evidence than currently exists in the public
record to establish that NYSDEC's WQC decision was inappropriate.
It is also quite likely that a court might find Indian Point's case
distinguishable from Northern States Power and Entergy Nuclear Vermont
Yankee because, whereas those latter cases arose from state actions derived
from concerns about radiation hazards,18 6 the Indian Point case involves a
state agency action spurred by multiple environmental concerns - of which
radiation hazards are just one of many. Though New York State officials
have voiced concerns about the potential radiation hazards from Indian
Point, this does not mean that those same officials are thereby disqualified
182. Entergy Nuclear, LLC, 838 F. Supp. 2d at 228-30.
183. Seeid. at 228-33.
184. See id. at 229 (finding "this preempted radiological safety purpose was a
primary motivation among others advanced for Act 160"). But see Notice of Denial,
supra note 2 (listing the environmental concerns about the cooling systems' thermal
pollution and entrainment and impingement of fish).
185. See Notice of Denial, supra note 2 (articulating that NYSDEC denied the

WQC was out of concerns about thermal pollution, entrainment and impingement of
fish). In 1975, the Nuclear Regulatory Commission tried to force Con Edison to
retrofit Indian Point with a closed-circuit cooling system, citing "the unacceptability of
long-term impacts of entrainment and impingement on the Hudson River fishery." Id.
at 4. In 1977, the EPA tried to use its NPDES permit distribution power to force Con
Edison to address Indian Point's thermal pollution of the Hudson River. Id. at 6.
186. N. States Power Co. v. Minnesota, 447 F.2d 1143, 1149-50 (8th Cir. 1971),
aff'd, 405 U.S. 1035 (1972); Entergy Nuclear Vt. Yankee, LLC v. Shumlin, 838 F.
Supp. 2d 183, 228 (D. Vt. 2012), aff'd in part, rev'd in part, 2013 WL 4081696.
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from abiding by their legal obligations under the Clean Water Act to
regulate the nuclear power plant's discharges into the Hudson River."'
Accordingly, of the three major avenues of preemption analysis with
which to address a preemption claim against NYSDEC, a court would most
likely apply Pacific Gas and Electric because in this case the New York
State agency regulated a nuclear power plant in regards to the nonradiological aspects of its operation.' 8 8 If a court does apply Pacific Gas
and Electric, the court would likely defer to NYSDEC's avowed nonradiological environmental reason for denying Entergy a WQC, and it
would likely hold that the federal Atomic Energy Act does not preempt the
NYSDEC's action.' 89
Now that the Second Circuit established a corollary to the Pacific Gas
and Electric rule allowing for inquiry into legislative intent, a court might
apply the corollary rule to any challenge to NYSDEC's certification
decision. The application of the Vermont Yankee rule does not imply that a
judge would hold NYSDEC's denial to be preempted and invalid, but it
would give Entergy the legal basis to make such an argument in a way that
could apply to Indian Point.
III. THE ROAD AHEAD FOR NEW YORK STATE, ENTERGY, AND INDIAN
POINT

Entergy is in a difficult position because it has been denied a Clean
Water Act § 401 WQC, and it faces a hostile New York State government
which does not appear willing to issue a WQC or any other permits that are
necessary for the plant's continued operation. Unless NYSDEC reverses
its WQC decision, Entergy most likely faces the hard choice of spending
$1.19 billion on cooling towers or closing the nuclear power plant.
A preemption lawsuit might be the best way for Entergy to keep Indian
Point running. Now that the Second Circuit has partially affirmed Judge
Murtha's decision, the door of opportunity for Entergy to challenge
NYSDEC's decision on preemption grounds remains ajar. In the event that
Entergy receives an unfavorable outcome from NYSDEC, it ought to
challenge NYSDEC's action in court.

187. See, e.g., Federal Water Pollution Control Act of 1972 § 401, 33 U.S.C. § 1341
(2012) (establishing rules for compliance with applicable requirements, application,
procedures, license application).
188. See Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm'n,
461 U.S. 190 (1983) (reasoning that the courts will defer to states' articulated reasons
for regulation of non-radiological aspects of nuclear power production).
189. See Notice of Denial, supra note 2 (declaring the cooling systems to be
prohibited by the Clean Water Act's water quality standards).
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Facing the prospect of preemption of NYSDEC's WQC denial for Indian
Point, New York State officials must keep in mind that the threat of
preemption is directly related to the courts' perception of their motives. 190
State officials ought to take care not to sow reason to believe that
NYSDEC's denial of a WQC to Entergy was an improper use of the state's
Clean Water Act authority. 1 9' The more that state officials speak on the
record about the risk of nuclear disaster at Indian Point, the more of an
opening they give to a challenge according to Vermont Yankee implied
preemption analysis.1 92 Likewise, the Cuomo administration might be able
corroborate the notion that New York State officials are in fact concerned
about NYSDEC's stated policy reasons for denying Entergy's WQC.
Governor Cuomo would be wise to organize a press conference, flanked by
the Attorney General and the NYSDEC Commissioner, voicing the
administration's concerns about the Indian Point cooling systems' thermal
pollution of the Hudson River and its populations of striped bass, river
herring, anchovy, American shad, Atlantic sturgeon, and the endangered
shortnose sturgeon.
New York State officials ought to continue properly enforcing the Clean
Water Act in regard to the state's nuclear power plants, for it is their
obligation to enforce the law with impartiality.' 9 3 However, NYSDEC and
the Attorney General ought to avoid singling out Indian Point for
enforcement in a harassing manner that might create the appearance that
the state is trying to use existing state powers to do that which the Atomic
Energy Act would otherwise preempt. 194 Under such circumstances, a
judge might be more likely to apply the Entergy Nuclear Vermont Yankee
precedent, which would result in a diminished deference to the state's
articulated rationale for its regulation of the nuclear facility.1 95
If the Governor of New York, the New York State Attorney General, the
NYSDEC Commissioner, or other state officials are concerned about the
radiological safety of the Indian Point Energy Center, those officials ought

190. See generally Entergy Nuclear Vt. Yankee, LLC, 838 F. Supp. 2d at 183-243,
aff'd in part,rev'd in part, 2013 WL 4081696.

191. See id. at 228 (treating with skepticism Vermont's arguments that the court
should defer to its avowed economic rationale in enacting Acts 74, 160, and 189).
192. See id. at 228-33 (inquiring into the legislative history of Acts 74, 160, and
189).
193. See, e.g., Federal Water Pollution Control Act of 1972 § 401, 33 U.S.C. § 1341
(2012) (charging states with the duty of distributing Water Quality Certificates to
persons that seek to make permitted discharges into the navigable waters of the United
States).
194. See Entergy Nuclear, 838 F. Supp. 2d at 232.
195. See id. at 228-33.
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to register those concerns through the proper channels.' 96 The Atomic
Energy Act and the Energy Reorganization Act of 1974 charge the Nuclear
Regulatory Commission with the exclusive authority to regulate the
radiation hazards of nuclear power plants.' 97 Therefore, the only legal
option for New York State officials to remedy their concerns about the
nuclear safety and possible radiation hazards of Indian Point is to advocate
for a change of policy at the NRC.' 98
CONCLUSION

If Entergy were to challenge NYSDEC's denial of a WQC for Indian
Point on preemption grounds, a court ought to invoke Entergy Nuclear
Vermont Yankee and look to the public record to find that the implicit
motivation for the permit denial was to regulate radiation hazards. If a
court were to find that the preponderance of the evidence corroborates that
NYSDEC's WQC decision was made with the impermissible intention of
regulating radiation hazards, then the court would most likely hold that the
NYSDEC's decision is preempted by the Atomic Energy Act and therefore
invalid.199
However, to do this, Entergy probably must find more probative
evidence. With only the information currently available on the public
record, Entergy most likely could not persuade a court to find that
NYSDEC's WQC decision was made with the intent to regulate radiation
hazards and that it was not made for legitimate environmental policy
concerns. Even if a court were to apply the Entergy Nuclear Vermont
Yankee precedent, it might still hold that the Atomic Energy Act does not
preempt NYSDEC's action. A court would most likely hold that this action
was a legitimate exercise of the state's powers under the Clean Water Act,
and rule that the Atomic Energy Act does not preempt NYSDEC's denial
of water quality certification to Indian Point.2 00

196. See Hakim, supra note 58.
197. Atomic Energy Act of 1954, 42. U.S.C. § 2133 (establishing the NRC's
authority to distribute operating licenses for nuclear power plants).
198. Id. § 2201 (establishing the NRC's implied prerogative to regulate nuclear
power plants in regards to safety and radiation hazards).
199. See Entergy Nuclear, 838 F. Supp. 2d at 228-33 (inquiring into the legislative
history of Acts 74, 160, and 189).
200. See Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm'n,
461 U.S. 190, 212 (1983) (noting that states "exercise their traditional authority over
the need for additional generating capacity, the type of generating facilities to be
licensed, land use, ratemaking, and the like").

