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WILL CLIMATE CHANGE HELP OR HARM SPECIES
LISTING?
by Jessica B. Goldstein*

W

hile many know the effects climate change has on
the polar bear, few know that climate change also
affects the grizzly bear. On March 26, 2010, environmental groups were victorious when the United States Fish
and Wildlife Service (“FWS”) reinstated the Endangered Species Act (“ESA”) regulatory protections1 for the grizzly bear
(Ursus arcots horribilis) to comply with the decision in Greater
Yellowstone Coalition, Inc. v. Servheen.2 However, now that the
ESA can potentially be used to keep species listed due to ensuing climate change threats, will FWS be more wary when initially listing species?
The 1973 Congress enacted the ESA with the view that an
endangered species’ value is immeasurable.3 Therefore, supposedly a species with high costs of recovery and low economic
benefits receives the same treatment as a species with possibly
large benefits and low costs.4 However, budget constraints allow
only about 100 species to be listed each year and official preferences get top priority.5 An ESA official may hesitate to list a
species that, due to the threat of climate change, may never be
removed in light of the impact that species might have on the
budget.6
In the ESA and later amendments, Congress stressed the
importance of preserving the ecosystem.7 Scientists identified
that saving the habitat of a species increases the chances of species survival.8 While a recent lawsuit mandated the continued
listing of the grizzly bear due to climate change threats on an
important food source, it is unclear if FWS will modify initial
species listings in the future.
In 1975, the grizzly bear was listed as a threatened species under the ESA.9 On March 29, 2007, FWS promulgated its
rule, declaring the Greater Yellowstone Area (“GYA”) grizzly
bear population a distinct population segment (“DPS”), thereby
removing it from protection under the ESA.10 The resulting
lawsuit was led by numerous environmental groups, jointly
known as the Greater Yellowstone Coalition (“GYC”).11 The
GYC sued members of the FWS along with the Secretary of the
Interior, Dirk Kempthorne,12 alleging four claims, two of which
succeeded.13
First, the GYC argued that the Service did not provide adequate regulatory mechanisms to maintain the recovering grizzly bear population.14 The regulatory mechanisms in the 2007
Rule lacked teeth, depending only on guidelines, monitoring,
and good intentions for future action.15 This is problematic, as
a species removed from ESA protection needs an immediately
enforceable plan to keep the population stable, as it will be susceptible to new dangers.16
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The GYC also argued that the FWS did not adequately
consider climate change’s impact on the whitebark pine, an
important food source for grizzly bears. 17 The whitebark
pine is threatened by climate change which has increased the
population of its predators, the pine nut beetle and the white
pine blister rust.18 However, the FWS concluded that the grizzly bears should be able to adapt to the loss of the whitebark
pine.19
U.S. District Judge Donald W. Molloy held that the FWS
failed to consider the potential impacts of global warming and
whether adequate regulatory mechanisms existed.20 While the
FWS is considering an appeal, in the meantime, the case has
forced the FWS to keep the Greater Yellowstone Area grizzly
bear listed as a threatened species under the ESA.21
If the FWS has to consider the impacts of climate change
in its determinations under the ESA, this potentially opens the
door for the listing of a multitude of species. This case could
be the beginning of litigation by environmental groups to keep
species protected under the ESA due to the impacts of climate
change on a species’ habitat and food sources.22 While it might
appear that a population has recovered, a change in that species’ environment or food source will leave it vulnerable.23
One concern is that after GYC v. Servheen, the FWS may be
more cautious in its initial decision to list a particular species
out of fear that it will never be removed due to climate change
arguments.24
While this may become an issue in the future as climate
change impacts increase, at least for now, the National Oceanic
and Atmospheric Administration (“NOAA”)25 does not seem
deterred by the ruling in GYC v. Servheen. On March 16th,
2010, NOAA announced it is listing the eulachon (also known
as the Columbia River smelt) DPS as threatened due to global
warming and other factors pushing it towards extinction.26 It is
important to note, however, that Native American tribes asked
to have this fish listed in 2007 and it took two years before
NOAA proposed a rule.27 If climate change speeds up, other
species might be left behind.
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See Meredith Blaydes Lilley & Jeremy Firestone, Wind Power, Wildlife,
& the Migratory Bird Treaty Act: A Way Forward, 38 ENVTL. L. 1167 (2008)
(suggesting that a bat protection act would assist in lowering bat mortality
caused by wind projects); see also AWEA, supra note 12 (comparing sources
of human-induced avian mortality and concluding that wind turbines cause far
fewer avian deaths than collisions with buildings).
16 See Krasny, supra note 2 and accompanying text (declaring approval of the
Cape Wind project despite pending litigation); see also Sutton, supra note 13,
at 100-02 (discussing the initial difficulty in assessing and permitting the project due to a lack of agency expertise).
17 See Patrick Cassidy, Wind Farm Lawsuit May Be Next, CAPE COD
TIMES, Mar. 19, 2010, http://www.capecodonline.com/apps/pbcs.dll/
article?AID=/20100319/NEWS/3190325/-1/special01 (noting that wildlife
advocates argue that the biological opinion issued by the federal government
does not contain “adequate measures to preserve the [roseate tern and piping
plover]” two species of endangered and threatened birds).
18 Cf. U.S. FISH & WILDLIFE SERVICE, WIND TURBINE GUIDELINES ADVISORY COMMITTEE RECOMMENDATIONS vii (2010), http://www.fws.gov/habitatconservation/
windpower/Wind_Turbine_Guidelines_Advisory_Committee_Recommendations_Secretary.pdf (noting that “as the United States moves to expand wind
energy production, it also must maintain and protect the nation’s wildlife and
habitats, which wind energy production can negatively affect”). For a discussion of the European Union’s approach to wind projects, see Donald Zillman et
al., More Than Tilting at Windmills, 49 WASHBURN L.J. 1 (2009).
19 Animal Welfare Inst. v. Beech Ridge Energy LLC, 675 F. Supp. 2d 540, 57981 (D. Md. 2009); see Maria Glod, Court Constricts W.Va. Wind Farm to Protect
Bats, WASH. POST, Dec. 10, 2009, http://www.washingtonpost.com/wp-dyn/content/article/2009/12/09/AR2009120904106.html (stating that although the environmental plaintiffs “support wind power as one way to mitigate climate change”
that the risks to the bat presented by the wind project as proposed was too great).
20 See Beech Ridge, 675 F. Supp. 2d at 581 (“Outside [the hibernation] period
determining the timing and circumstances under which wind turbine operation can
occur without danger of the take of an Indiana bat is beyond the competence of this
Court, but is well within the competence of the FWS under the ITP process.”).
21 See 16 U.S.C. § 1533(a) (authorizing the grant of a permit for the taking of
an endangered species that is “incidental to, and not the purpose of, the carrying
out of an otherwise lawful activity”).
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Id. A comparable authorization to take an endangered species is available
for projects with a federal nexus via the § 7 inter-agency consultation process.
See 16 U.S.C. § 1536.
23 Beech Ridge, 675 F. Supp. 2d at 581 (noting Congressional encouragement
to develop of wind energy through the Wind Energy Research and Development Act of 2009, H.R. 3165, 111th Cong. (2009)).
24 See Posting of Todd Woody to Green Blog, http://green.blogs.nytimes.
com/2010/02/11/brightsource-alters-solar-plant-plan-to-address-concerns-overdesert-tortoise/ (Feb. 11, 2010, 12:20 EST) (highlighting the threat to the desert
tortoise posed by a solar energy project); Desert Clash in West Over Solar
Power, Water, ASSOCIATED PRESS, Apr. 18, 2009, http://www.msnbc.msn.com/
id/30283556 (discussing the conflict over water as a result of its use as a cooling agent in solar power generations).
25 See Hadassah M. Reimer & Sandra A. Snodgrass, Tortoises, Bats, & Birds,
Oh My: Protected-Species Implications For Renewable Energy Projects, 46
IDAHO L.R. 545, 572 (2010) (highlighting that desert solar projects could affect
the Mohave desert squirrel, burrowing owl, pygmy rabbit, and Amargosa toad).
26 See supra note 14 and accompanying text (providing information about
NRDC’s renewables map).
27 See supra notes 21-22 and accompanying text (discussing authorizations to
take endangered species).
28 See generally RENEWABLE ENERGY ACTION TEAM, BEST MANAGEMENT PRACTICES & GUIDANCE MANUAL: DESERT RENEWABLE ENERGY PROJECTS (2009), http://
www.energy.ca.gov/2009publications/CEC-700-2009-016/CEC-700-2009-016SD-REV.PDF (recommending that “[b]ecause of the potential magnitude of
the impacts to desert tortoises from proposed renewable energy projects, FWS
and DFG must evaluate translocation efforts on a project-by-project basis in
the context of cumulative effects”); ARIZ. GAME & FISH DEP’T, GUIDELINES FOR
SOLAR DEVELOPMENT IN ARIZONA (2010), http://www.azgfd.gov/hgis/documents/
FinalSolarGuidelines03122010.pdf (providing guidelines to protect wildlife
habitat, including limiting the spread of non-native, invasive species).
29 See supra note 11 and accompanying text (providing a life-cycle analysis of
solar and wind energy).
30 See generally Elizabeth Thomas, The Myth of a Single,“Green” Power
Resource, 10 NAT. RES. & ENV’T 65 (1996) (arguing that it is more appropriate
to determine whether a certain project is appropriate in a specific location rather
than labeling any energy source as green).
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Endangered and Threatened Wildlife and Plants; Reinstatement of Protections for the Grizzly Bear in the Greater Yellowstone Ecosystem in Compliance
With Court Order (“Grizzly Bear Final Rule”), 75 Fed. Reg. 1,496 (Mar. 26,
2010) (to be codified at 50 C.F.R. pt. 17).
2 Greater Yellowstone Coalition, Inc. v. Servheen, 672 F.Supp.2d 1105 (D.
Mont. 2009).
3 Endangered Species Act, 16 U.S.C. § 1531 (1973) (declaring the inherent
“esthetic, ecological, educational, historical, recreational, and scientific value”
of endangered species to the Nation and all people).
4 G.M. Brown Jr. & J.F. Shogren, Economics of the Endangered Species Act,
12 J. ECON. PERSPECTIVES 3, 8-9 (1998).
5 See id. at 8.
6 Id. at 11-13.
7 16 U.S.C. § 1531(b) (“The purposes of this Act are to provide a means
whereby the ecosystems upon which endangered species and threatened species
depend may be conserved. . . .”).
8 See Brown & Shogren, supra note 5, at 8.
9 Greater Yellowstone Coal., Inc., 672 F.Supp.2d at 1110. A threatened species is “any species which is in danger of extinction throughout all of a significant portion of its range.” 16 U.S.C. § 1532(6).
10 Designating the Greater Yellowstone Area Population of Grizzly Bears as a
Distinct Population Segment; Removing the Yellowstone Distinct Population
Segment of Grizzly Bears From the Federal List of Endangered and Threatened
Wildlife; 90-Day Finding on a Petition To List as Endangered the Yellowstone
Distinct Population Segment of Grizzly Bears (“Grizzly Bear 2007 Rule”), 72
Fed. Reg. 14,866, 14,869 (Mar. 29, 2007) (to be codified at 50 C.F.R. pt. 17).
11 Great Yellowstone Coal., Inc., 672 F.Supp.2d at 1105.
12 Id.
13 GYC claimed that “(1) there are inadequate regulatory mechanisms to protect
the grizzly once it is delisted; (2) the Service did not adequately consider the
impacts of global warming and other factors on whitebark pine nuts, a grizzly
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food source; (3) the population is unacceptably small and dependent on translocation of outside animals for genetic diversity; and (4) the Service did not properly
consider whether the grizzlies were recovered across a significant portion of their
range.” Id. at 1109. The first two claims succeed in court. Id. at 1126.
14 Id. at 45.
15 Id. at 24.
16 Louisa Willcox, The Good, the Bad, and the Grizzly–The Delisted Yellowstone Grizzly Update from Natural Resources Defense Council, PBS Nature,
http://www.pbs.org/wnet/nature/episodes/the-good-the-bad-and-the-grizzly/
the-delisted-yellowstone-grizzly-update-from-natural-resources-defense-council/1036/ (last visited Apr. 12, 2010).
17 Greater Yellowstone Coal., Inc. , 672 F.Supp.2d at 118.
18 See Willcox, supra note 16. The FWS admitted if whitebark pines suffer a
slow decline, it will be difficult to notice any changes in the grizzly survival
rate. Presented studies portrayed a relationship between the availability of
whitebark pine nuts and grizzly bear survival and fecundity rates. Greater
Yellowstone Coal., Inc., 672 F.Supp.2d at 1120.
19 See Greater Yellowstone Coal., Inc., 672 F.Supp.2d at 1119 (discussing the disconnect between the studies the agency relies on and its conclusion in its 2007 Rule).
20 Id. at 1126.
21 “Grizzly Bear Final Rule,” 75 Fed. Reg. at 1496.
22 See Russell Prugh & Jessica Farrell, Despite Apparent Recovery, Climate
Change Keeps Grizzly Bears on ESA List, Marten Law, http://www.martenlaw.com/
newsletter/20091019-grizzly-bears-kept-on-esa-list (last visited Apr. 12, 2010).
23 See Greater Yellowstone Coal., Inc., 672 F.Supp.2d at 1119-20.
24 See id. at 1126-27.
25 The NOAA is also responsible under the ESA to list species and promulgate
rules for their protection. 16 U.S.C. § 1536.
26 NOAA, Eulachon, http://www.nwr.noaa.gov/Other-Marine-Species/Eulachon.cfm (last visited Apr. 16, 2010).
27 Id.
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