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ReCognition of pRopeRty Rights in CaRbon 
CRedits undeR CalifoRnia’s new gReenhouse 
gas Cap-and-tRade pRogRam
by John Monterubio*

Although the United States has not yet adopted a national 
greenhouse gas cap-and-trade program,1 carbon trading 
is nonetheless an active industry.2 Private companies 

continue to participate in voluntary carbon markets despite the 
closure of the Chicago Climate Exchange.3 On the east coast, 
the Regional Greenhouse Gas Initiative (“RGGI”) forges into its 
seventh year,4 while in the west, California, a pioneer of cap-
and-trade,5 launched its own statewide greenhouse gas cap-and-
trade program.6 While these state efforts to curb greenhouse 
gases are laudable, the disparate cap-and-trade programs have 
yielded inconsistent definitions of carbon credits. To promote 
efficiency in this new market, buyers and sellers must be assured 
of their rights over the carbon they trade.

Similar to most cap-and-trade markets, California authorizes 
the sale of carbon credits.7 Also referred to as carbon offsets, 
carbon credits are reductions in greenhouse gases sold to “off-
set” the purchaser’s greenhouse gas emissions.8 The voluntary9 
and statutory cap-and-trade markets have different requirements 
regarding what activities qualify as carbon credits.10 California’s 
new program currently authorizes the sale of carbon credits 
generated via capturing methane produced from livestock, elimi-
nation of ozone, and reforesting barren land or urban areas.11 
By reducing greenhouse gas emissions, these activities become 
valuable to their “owner” in the cap-and-trade market.

California law specifically states that a carbon credit is not a 
property right,12 most likely to avoid implications of the Takings 
Clause under the cap-and-trade market.13 If a carbon credit were 
considered property, then California would have to compensate 
the owner if it ever revoked a carbon credit.14 As a result, the 
cost of revoking carbon credits may hamper California’s abil-
ity to achieve its goal of reducing greenhouse gas emissions15 
through the cap-and-trade program.16

However, states that do not administer cap-and-trade programs 
have different views on carbon credits. In Louisiana, the U.S. dis-
trict court held that the right to report, transfer, or sell carbon cred-
its was enough to designate them as part of property’s “bundle of 
rights.”17 The fact that the carbon credits in question had not been 
registered in any exchange was irrelevant.18 In fact, no exchange 
even need exist for these rights to arise.19 The court compared the 
carbon credits to junk bonds, or low-grade investments with a low 
likelihood of return, but potential for a high yield.20 Accordingly, 
the court implied that the potential value of carbon credits is what 
makes them part of property’s “bundle of rights.”21

Although the divergent definitions of carbon credits 
in California and Louisiana are irrelevant to carbon credit 

transactions occurring within California, sellers of carbon 
credits outside the state may need to be wary. California’s cap-
and-trade market accepts carbon credits generated from other 
U.S. states, Canada, and Mexico.22 Thus, if a carbon credit from 
Louisiana were accepted into California’s market, the credit 
would have two distinct legal statuses: as property in Louisiana, 
but as non-property in California. If a dispute were to arise, the 
owner’s rights over the allowance may be different depending on 
the state of adjudication.

This potential for disputes will only increase in the future as 
California anticipates linking its market with other cap-and-trade 
markets.23 California and Quebec are currently in negotiations 
and hope to link their markets before the end of the year.24 British 
Columbia and Ontario are also considering linked markets with 
California.25 As this market for carbon credits grows, the number 
of transactions will arguably increase, raising the likelihood that dis-
putes among traders will find their way into a court room. Different 
jurisdictions’ interpretations of ownership rights over carbon credit 
could make these disputes more contentious. For this reason, ensur-
ing uniform ownership rights over carbon credits is important to the 
efficient functioning of the cap-and-trade market.26

Private traders should clearly define the property rights 
assigned to carbon credits and name the relevant jurisdic-
tion within the terms of a sales contract to avoid disputes. By 
addressing the issue contractually, traders will limit the risk 
arising from uncertain ownership definitions. While contractual 
provisions may quell disputes between private parties, they will 
not prevent disputes against the government. California can limit 
such disputes by adopting a regulation within its cap-and-trade 
system that requires any seller of a carbon credit generated 
outside of California to recognize that the carbon credit carries 
no property rights, regardless of the law in the state of origin. 
However, such a requirement may be unconstitutional under the 
commerce clause,27 as it would require a seller to disaffirm a 
right to engage in interstate commerce with California.28

Certainly, the ultimate resolution would be for Congress to 
adopt a national cap-and-trade program. Such a program would 
impose a uniform definition of carbon credits among all traders 
within the United States. But, until Congress adopts such a pro-
gram, the issue, as with greenhouse gas reduction, will be left to the 
states and private parties.

* John Monterubio is a J.D./M.B.A. candidate, May 2014, at the American  
University Washington College of Law and Kogod School of Business.

Endnotes on page 64



64 SuStainable Development law & policy

75 aldRiCh & Connell, Id.
76 New Caledonia Welcomes New Environmental Code, int’l union 
foR ConseRvation of natuRe (iuCn) (Mar. 25, 2009), http://www.iucn.
org/about/union/secretariat/offices/oceania/oro_newsarchive/?3509/
New-Caledonia-Welcomes-Environmental-Code.
77 United Nations Convention on the Law of the Sea (UNCLOS), Dec. 10, 
1982, 1833 U.N.T.S. 3, 397 (1982).
78 aldRiCh & Connell, supra note 70, at 89.
79 woRld Comm’n on pRoteCted aReas (wCpa), iuCn, seRies no. 3,  
guidelines foR maRine pRoteCted aReas (Graeme Kelleher & Adrian Phillips 
eds., 1999).
80 François Feral, L’extension récente de la taille des aires marines protégées: 
une progression des surfaces inversment proportionnelle à leur normativité ? 
Internal report GRAMP, 1-16 (2011).
81 Bernard Salvat, Bertrand Cazalet, & François Féral, La Représentation 
Internationale des Aires Marines Protégées Francaises: Définition et Affichage 
des Surfaces Protégées. Réflexions sur les AMP Ultramarines, 239 CouRRieR de 
la natuRe 34, 41 (2008).
82 Catherine Gabrié C, Amandine Eynaudi & Adrien Cheminée, Les Recifs 
Coralliens Proteges De L’Outre-Mer Francais. ifReCoR- wwf -ministèRe de 
l’ÉCologie et du dÉveloppement duRable et ministèRe de l’outRe-meR, 1,  
1- 103 (2007); see also Salvat, Cazalet, & Feral, supra note 81, at 37–41.
83 See Conference Report, Bluebook Commitments of the Oceans Round 
Table, Grenelle De La Mer, July 14–15, 2009, http://www.legrenelle-envi-
ronnement.fr/IMG/pdf/Livre_bleu_anglais_web.pdf.
84 Single Country Profile: France, euRopean sustainable dev. netwoRk, 
http://www.sd-network.eu/?k=country%20profiles&s=single%20country%20
profile&country=France (last visited Feb 20, 2012).
85 Conference Report, supra note 83, at 15.
86 See RepubliC of fRanCe, pRemièRe ministRe, blue book: a national 
stRategy foR the sea and oCeans (Dec. 2009).
87 See Delegation of the European Union to the Republic of Mauritius, http://
eeas.europa.eu/delegations/mauritius/eu_mayotte/development_cooperation/
environment/index_en.htm (last visited Feb. 20, 2012).
88 Conference Report, supra note 83, at 15.
89 Conference Report, Id.
90 See Nagoya Protocol on Access to Genetic Resources and the Fair and 
Equitable Sharing of Benefits Arising From their Utilization to the Convention 
on Biological Diversity, Oct. 29, 2010, http://www.cbd.int/abs/doc/protocol/
nagoya-protocol-en.pdf.
91 woRld wildlife fund, towaRds good enviRonmental status: a netwoRk 
of maRine pRoteCted aReas foR the noRth sea 51 (2009).
92 CentRe d’analyse stRategique—seCRetaRiat geneRal de la meR  
(2006), une ambition maRitime pouR la fRanCe, RappoRt du gRoupe poseidon 
politique maRitime de la fRanCe, Paris: CAS-SGM (2006).
93 CentRe d’analyse stRategique, id.
94 CentRe d’analyse stRategique, id.
95 See Laurence J. McCook et al., Marine Reserves Special Feature: Adaptive 
Management of the Great Barrier Reef, pnas (Oct. 2010), http://www.pnas.
org/content/107/43/18278.full.pdf.
96 Said Ahameda et al., Status of the Coral Reefs of the South-West Indian 
Ocean Island States: Comoros, Madagascar, Mauritius, Reunion, Seychelles, in 
status of the CoRal Reefs of the woRld: 2008, at 265, 279 (Clive Wilkenson, 
ed., 2008).

97 aldRiCh & Connell, supra note 70, at 6.
98 aldRiCh & Connell, supra note 70, at 6.
99 See generally aust. state of the env’t Comm., independent RepoRt to 
the austRalian goveRnment ministeR foR sustainability, enviRonment, 
wateR, population and Communities (2011), http://www.environment.gov.au/
soe/2011/report/marine-environment/pubs/soe2011-report-marine-environment-
keyfindings.pdf (last visited Feb 20, 2012).
100 aust. state of the env’t Comm., Id.
101 aust. state of the env’t Comm., id.
102 Kurt Derbyshire et al., Can We Minimize the Impact of Vessel Moorings  
on Coastal Habitats? An Interagency Management Approach in Queensland, 
2nd Queensland Coastal Conference, Gold Coast, Australia (May 2009).
103 See Coral Reefs & Global Climate Change, CoRal Reef allianCe,  
http://www.coral.org/node/126 (last visited Feb. 20, 2012).
104 See 12th Int’l Coral Reef Symposium, aRC CenteR foR CoRal Reef studies,  
http://www.coralcoe.org.au/index.html (last visited Feb. 26, 2012).
105 Laboratoires d’ Excellence, Projet Corail, univeRsite de la nouvelle-
Caledonie, http://portail-scientifique.univ-nc.nc/index.php?option=com_conten
t&view=article&id=103&lang=en, (last visited Feb. 26, 2012).
106 Pedro Fidelman et al., Governing Large–Scale Marine Commons: Contextual  
Challenges in the Coral Triangle, 36 maR. pol. no. 1 42 (2012).
107 See Background Note: the Philippines, Cia faCtbook, https://www.cia.gov/
library/publications/the-world-factbook/geos/rp.html (last visited Feb. 20, 2012).
108 Bernard Salvat & Clive Wilkinson, Uninhabited Islands Should be Focus  
of Conservation Efforts, MPA news, Nov. 2008, at 2.
109 See generally austRalian gov’t dep’t of env’t, faCt sheet: CoRal Reef 
ConseRvation zone (2009).
110 See generally aust. gov’t dep’t of env’t, pRoposed CoRal sea  
Commonwealth maRine ReseRve: dRaft foR Comment/publiC Consultation, 
http://www.environment.gov.au/coasts/mbp/coralsea/consultation/index.html 
(last visited Apr. 6, 2012).
111 aust. gov’t dep’t of env’t, Id.
112 See EEZ Waters of France, sea aRound us pRoJeCt, http://www. 
seaaroundus.org/eez/250.aspx (discussing the overall area of France’s exclusive 
economic zone (“EEZ”) (last visited Feb. 26, 2012).
113 Marine Protected Area Effectiveness and Marine Spatial Planning, seCond 
annual maRine ConseRvation CongRess (2011), http://birenheide.com/ 
scbmarine2011/program/singlesession.php3?sessid=C29 (indicating that  
Bertrand Cazalet will present on Off-shore Extension of Marine Protected 
Areas to Further Strengthen Coastal State’s Hold Over Sea Spaces).
114 inteRnational union of ConseRvation of natuRe (iuCn), duRban aCtion 
plan (rev’d 2004), http://cmsdata.iucn.org/downloads/durbanactionen.pdf.
115 See generally andeRs JägeRskog et al, getting tRansboundaRy wateR 
Right: theoRy and pRaCtiCe foR effeCtive CoopeRation 7 (2009), http://www.
siwi.org/documents/Resources/Reports/Report25_Transboundary_Waters_
with_WWW.pdf.
116 See Minutes of the 26th ICRI General Meeting La Réunion, 12-15 December  
2011, int’l CoRal Reef initiative, http://www.icriforum.org/sites/default/files/
ICRIGM26-minutes-final.pdf (last visited Mar. 28, 2012).
117 ICRI Secretariat, int’l CoRal Reef initiative, http://www.icriforum.org/
icri-secretariat (last visited Mar. 28, 2012).

Endnotes: ReCognition of pRopeRty Rights in CaRbon CRedits undeR CalifoRnia’s new gReenhouse  
gas Cap-and-tRade pRogRam
  continued from page 32
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CalifoRnia’s new gReenhouse gas Cap-and-tRade pRogRam
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Com (Mar. 11, 2011), http://www.renewableenergyworld.com/rea/news/
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