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In 1999, the rising sea level swallowed two islands of the 
nation Kiribati.1 Rising sea level2 is one of the effects of 
climate change to which small island nations are particu-

larly susceptible.3 Considering that the average elevation of 
this nation of ninety thousand people on thirty-three islands and 
atolls4 is only about two meters above sea level,5 it is no surprise 
that Kiribati’s President Anote Tong considers the rising sea a 
threat to the very existence of his nation.6 Taking a cue from a 
policy first announced by the Maldives, President Tong has sug-
gested that the solution to his nation’s disappearance could be 
purchasing land in another country to relocate the entire popula-
tion of Kiribati.7 This unprecedented situation raises the ques-
tion: what would be the legal status of an I-Kiribati or Maldives 
population on the run from the rising waters?

Estimates vary, but it is undisputed that current and future 
effects of climate change, including droughts, floods, desertifica-
tion, and rising sea level, will displace millions each year.8 At least 
some displacement will occur across borders, especially when 
dealing with small islands nations. 9 In spite of this potential for 
massive displacement, at present no international legal framework 
exists which will recognize and protect those displaced by envi-
ronmental factors, even though the concepts of “environmental” 
and “climate” refugees have been contemplated since the 1980s.10

Two different approaches to the legal problems have been 
proposed. On one hand there have been voices calling for an 
expansion of the legal definition of “refugee” to incorporate 
environmentally displaced persons,11 while others argue that a 
new and separate legal framework be created.12 Island nations, 
while supportive of finding an international legal solution, are 
unwilling to wait for international consensus and are taking their 
own measures to avoid catastrophe.13

“Refugee” is a legal term, narrowly-defined by the 1951 UN 
Convention Relating to the Status of Refugees, protecting per-
sons who fled their home country in fear of persecution for rea-
sons of race, religion, political opinion, or ethnicity.14 In 2006, 
the Maldives proposed amending the Convention to include 
“climate refugee.”15 Recently, the Bangladeshi Finance Min-
ister called for “[t]he [C]onvention on refugees [to] be revised 
to protect [those displaced by climate change.]”16 However, the 
UN High Commissioner for Refugees (“UNHCR”) is concerned 
that the inclusion of environmental or climate refugee could 
potentially undermine the clarity of current standards.17 Further, 
UNHCR is already under pressure from host countries to reduce 
the burden of refugees18 and it is also concerned that renegotia-
tion of the Convention could result in the lowering of existing 
protection standards.19

Climate Change and Small Island States: 
Adrift in a Raising Sea of Legal Uncertainty

by Jeremy Kelley*

* Jeremy Kelley is a J.D. Candidate, May 2013, at American University  
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For these reasons, some argue that dealing with climate 
refugees calls for a new and independent legal framework.20 
Any new framework would need to draw upon widely agreed 
principles and connect the protection of those displaced with the 
broader international legal framework on climate change.21 The 
international instrument would also need to address the practi-
calities of enforcement and establishment of rights.22

One proposed convention from the University of Limo-
ges23 recognizes different types of environmental displacement, 
protecting generally against “natural and technological disas-
ters.”24 It calls for the creation of a monitoring agency akin to 
the UNHCR.25 The convention would recognize the duty of the 
international community to assist a State that suffers from eco-
logical disasters26 and the right to “conserve the nationality of 
[the environmentally displaced person’s] state of origin . . . and 
to acquire the nationality of the receiving state.”27 This last right 
is especially important for a nation such as Kirbati, where com-
plete loss of territory could result in the destruction of its legal 
status as a nation.

Territory is one of the key elements of nationhood28 and 
without physical territory under sovereign control, no nation can 
exist.29 On the other hand, nationality is considered a fundamen-
tal right in international law.30 How can this right be squared 
with permanent loss of sovereign territory and nationhood? It 
is unlikely that another nation would accept a cash payment to 
transfer the sovereignty of a part of its existing territory. Cer-
tainly, consideration would have to be made for those already 
settled upon the land.31 Without an existing legal framework, 
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perhaps Kiribati and the Maldives are doing the right thing to 
proactively seek out alternatives.

Beyond purchasing land, one plan currently underway is 
to secure “merit-based relocation.”32 Island nationals would be 
trained in needed professions (e.g. nursing) in other countries, 
with the ability to stay and seek citizenship there.33 In this way, 
pockets of I-Kiribati community would be built up worldwide, 
facilitating future resettlement.34 Furthermore, with removal of 
much of the population, it would be possible to build up one 
island and use it to “anchor” the sovereignty of the nation in 
the event of drastic sea level rise.35 However, even if the state 
continued to exist in legal terms36 it is unclear how it would 
function.37

The best choice may be for an island nation to be absorbed into 
another nation, using its own sovereignty to pay for relocation.38 
For example, in exchange for control of Kiribati’s sovereign terri-
tory, India could accept Kiribati’s population and provide resettle-
ment assistance such as language training, vocational training, and 
financial aid.39 An end to nationhood, incorporation and reloca-
tion of an island nation in exchange for the sovereign control of its 
resources and maritime zone would then benefit both parties.40

The world will see an increase in environmentally displaced 
persons in the coming years. Room must be made for them with 
the creation of a new and separate legal framework.41 However, 
this will take time. In the meantime, small island nations are best 
served to take matters into their own hands.

1	 Alex Kirby, Islands Disappear Under Rising Seas, BBC News (June 14, 
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143	See Nick Taylor, Works Progress Administration, N.Y. Times (Jan. 5, 
1935), http://topics.nytimes.com/top/reference/timestopics/organizations/w/
works_progress_administration/index.html (explaining that the WPA was more 
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146	See The White House, supra note 2, at 34 (claiming economic advantage 
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Flannery, supra note 1, at 246-47 (highlighting the case of BP which made a 
profit by reducing the company’s CO2 emissions through photovoltaic cells, 
and also explaining a thirty-six percent increase in British national economic 
growth during a period where CO2 emissions dropped by fifteen percent 
through creation of a Carbon Trust and requirements that power suppliers get 
over fifteen percent of their energy from renewable resources).
147	See Henry Petroski, On the Road, 94 Am. Sci. 396-99 (2006) (explaining 
how President Eisenhower believed the national interstate highway system was 
necessary for U.S. security based on his own experiences traveling across the 
country in the Army and after witnessing the effectiveness of the German auto-
bahn while serving as an Allied Commander in World War II).
148	See CNA Corp., supra note 28, at 38 (highlighting the delicate nature of the 
national power grid which was thrust into an eight-state, and parts of Canada, 
regional blackout in 2003, costing four to ten billion dollars and impacting fifty 
million people because trees fell on power lines in Ohio).
149	See id. (comparing the vulnerabilities faced by the military to civilian energy 
supplies and offering a combination of increased energy efficiency, use of 
renewable energy sources, and removing installations from the national grid as 

one potential solution for military security, though civilians and business would 
still be at risk and thus risking the national security).
150	Id. at 39 (explaining how military commanders in Afghanistan and Iraq 
requested new renewable energy technologies to improve operations as well as 
reduce danger to the fuel supply convoys).
151	Id.
152	Id. at 25 (quoting Retired U.S. Navy Admiral Joseph W. Prueher’s explana-
tion of why the United States must engage China and convince them to move to 
a low-carbon or carbon-free energy economy because the U.S.’s climate prob-
lems cannot be resolved unless China also reduces carbon emissions).
153	See The White House, supra note 2, at 11 (promoting the idea that the 
United States must have sustainable international cooperation, similar to post-
WWII, to deal with global issues like climate change).
154	See, e.g., id. at 30 (claiming that the country that leads the path to a clean 
energy economy will have a “substantial economic and security advantage” 
and further claiming that the United States is spending heavily on research and 
energy development).
155	Id. at 5.
156	See Stephen Stromberg, What Sank the Senate’s Climate Bill, Wash. 
Post (July 29, 2010), http://www.washingtonpost.com/wp-dyn/content/arti-
cle/2010/07/28/AR2010072804527.html?hpid=opinionsbox1 (explaining how 
the U.S. Congress failed to pass legislation to address carbon emissions and 
begin dealing with climate change during the summer of 2010, while Wash-
ington, D.C. itself was experiencing record temperatures and a severe summer 
storm that knocked out power for days in the greater capitol region).
157	The White House, supra note 2, at 11 (advancing the idea that the United 
States is fully engaged and leading the way to solutions on climate change, and 
other international challenges, and indicating that the United States intends to 
support enforcement of international law in combating these challenges).
158	See generally id. at 5, 11, 13, 47 (claiming the United States is a leader heavily 
invested in clean technology and committed to diplomacy to engage others in com-
bating climate change; further, promising CO2 cuts of eighty percent by 2050 and 
seventeen percent by 2020, but only if Congress implements legislation to do so).
159	See 50 U.S.C. § 402(a) (including the Secretary of Energy in the council 
membership along with the Secretaries of State and Defense, and permitting 
Presidential appointment, with the advice and consent of the Senate, of Sec-
retaries and Under Secretaries of other executive and military departments, 
among others).

16	 Grant et al., supra note 11 (“It’s been through other revisions, so this should 
be possible.”).
17	 UNHCR, supra note 9, at 9.
18	 Norman Myers & Jennifer Kant, Climate Inst., Environmental Exodus: 
An Emergency Crisis in the Global Arena 151-53 (1995), http://www.climate.
org/PDF/Environmental%20Exodus.pdf.
19	 UNHCR, supra note 9, at 9.
20	 Different theories for a proposed framework exist. One has proposed mod-
eling it on the Convention Against Torture. See Zartner, supra note 12, at 21 
(“By following the structure of the Convention Against Torture, a new Conven-
tion could be drafted addressing the specific issue of environmentally displaced 
persons . . . focus[ed] not only on protecting those individuals . . . but [would 
also] require specific obligations from State parties to prevent the root causes 
from occurring.”). Others have focused on the connections between ecological 
integrity and human rights. See Westra, supra note 12, at 182 (“[T]he issues 
of ecological refugees are primarily, though not exclusively, ecological issues 
– that is, unless the interface between human rights and ecological integrity is 
accepted, it will not be possible to design instruments that will truly address the 
problem, or even use existing instruments to the best advantage of present and 
future migrants.”).
21	 Biermann & Boas, supra note 11 (stating five principles under which an 
agreement would operate: 1) the objective of planned and voluntary resettle-
ment and reintegration; 2) treatment and classification as permanent immi-
grants; 3) tailored to the needs of entire groups, not individuals; 4) targeted less 
toward the protection of persons outside their states than toward the support of 
domestic agencies to protect people within their territories; and 5) that protec-
tion is a global problem and a global responsibility).
22	 Vikram Odedra Kolmannskog, Norwegian Refugee Council, Future 
Floods of Refugees 31 (2008), http://www.nrc.no/arch/_img/9268480.pdf. The 
NRC is an independent, humanitarian non-governmental organization, which 

provides assistance, protection, and durable solutions to refugees and internally 
displaced persons worldwide.
23	 Michel Prieur, Projet de Convention Relative au Statut International des 
Déplacés de l’Environnement, 4 Revue Européenne de Droit de l’Environne-
ment 381 (2008) (author’s translation).
24	 Id. pmbl. ¶ 2.
25	 Id. art. 11.
26	 Id. pmbl. ¶ 15.
27	 Id. art. 7(2).
28	 Restatement (Third) of Foreign Relations Law: States § 201 (1987); 
Montevideo Convention on the Rights and Duties of States, art. 1, Dec. 26, 
1933, 165 L.N.T.S. 19 [hereinafter Montevideo Convention].
29	 Island of Palmas (U.S./Neth.) 2 R.I.A.A 831, 838 (Perm. Ct. Arb. 1928) 
(“[S]overeignty in relation to a portion of the surface of the globe is the legal 
condition necessary for the inclusion of such portion in the territory of any 
particular State . . . Sovereignty in the relations between States signifies inde-
pendence. Independence in regard to a portion of the globe is the right to exist 
therein, to the exclusion of another State, the functions of a State.”).
30	 Organization of American States, American Convention on Human Rights, 
art. 20, Nov. 22, 1969, O.A.S.T.S. No. 36, 1144 U.N.T.S. 123; see also Pro-
posed Amendments to the Naturalization Provisions of the Constitution of 
Costa Rica, Advisory Opinion OC-4/84, Inter-Am. Ct. H.R. (ser. A) No.4 (Jan. 
19, 1984).
31	 For example, problems would arise as to the rights of those already on the 
land. Would they be resettled themselves? Who would pay? Would they be 
offered Kiribati citizenship? What happens if they refuse to move?
32	 Laurie Goering, Kiribati Officials Plan for ‘Practical and Rational’ Exodus 
From Atolls, Thomas Reuters Found. AlertNet (Dec. 9, 2009), http://www.
trust.org/alertnet/news/kiribati-officials-plan-for-practical-and-rational-exodus-
from-atolls.
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33	 Id. (“We are proud people. We would like to relocate on merit and with dignity.”).
34	 Id. (“The hope, [Kiribati’s Foreign Minister] said, is that the families of 
immigrants could eventually qualify for immigration as well.”).
35	 Although this raises a number of issues as to whether such an island would 
be considered an “artificial island” in the eyes of the UN Convention on the 
Law of the Seas and what that would mean in terms of sovereignty. See Fran-
cesca Galea, Artificial Islands In The Law of the Sea (May 2009) (unpublished 
Doctor of Law dissertation, University of Malta), http://seasteading.org/files/
research/law/ARTIFICIAL_ISLANDS_-_01.09.09_mod.doc.pdf.
36	 A “permanent population” is also a required element of a state. See Restate-
ment (Third) of Foreign Relations Law: States, supra note 28; Montevideo 
Convention, supra note 28. Can a permanent population be one that is scattered 
worldwide? How many people need be on this built up island to continue the 
legal existence of a state?

37	 For example, how would the government be administered in such a situa-
tion? See Cleo Paskal, Global Warring: How Environmental, Economic, and 
Political Crises Will Redraw the World Map 225 (2010) (suggesting such 
a government could be run like a corporation managing the national resources 
for the citizens in exile who would act like stock holders, or alternatively, like 
the administrative systems set up to manage the land claim settlements of North 
American First Nations in Canada).
38	 Id. at 235.
39	 Id. at 235-36.
40	 Id.
41	 The first steps have been taken with the proposed Limoges Convention, see 
Prieur, supra note 23. This proposal outlines a starting point for the conversa-
tion on rights of those displaced and the obligations on the international com-
munity.

2	 The UN Human Rights Council’s Special Rapporteur on adequate housing 
expressed that climate change would lead to advanced desert frontiers, failure 
of pastoral farming systems, and land degradation which would in turn lead 
to increased migration to and pressure on urban centers. See, e.g., Summary of 
the Human Rights Council Panel Discussion on the Relationship between Cli-
mate Change and Human Rights, U.N. High Commissioner for Human Rights 
(OHCHR), ¶ 4 (June 15, 2009) [hereinafter OHCHR Panel Discussion], http://
www2.ohchr.org/english/issues/climatechange/docs/SummaryPanelDiscussion.
doc; see generally U.N. High Comm’r for Human Rights, Report of the Office 
of the United Nations High Commissioner for Human Rights on the Relation-
ship Between Climate Change and Human Rights, U.N. Doc. A/HRC/10/61, ¶ 
72-77 (Jan. 15, 2009) [hereinafter OHCHR Report CC-HR], http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G09/103/44/PDF/G0910344.pdf?OpenElement.
3	 See John H. Knox, Linking Human Rights and Climate Change at the United 
Nations, 33 Harv. Envtl. L. Rev. 477, 481, 494, 498 (2009).
4	 For the purposes of this paper “climate change” refers to the social crisis of 
anthropogenic effects on climatic temperature.
5	 See, e.g., Margreet Wewerinke, Member, Human Rights and Climate 
Change Working Group, Many Strong Voices: Climate Change, Food Security, 
and Human Rights, Address to Side-event at the United Nations Framework 
Convention on Climate Change, 16th Conference of the Parties, Cancun, Mex. 
(Dec. 1, 2010).
6	 See, e.g., Knox, supra note 3; see also OHCHR Panel Discussion, supra 
note 2, ¶ 36 (stating that “The United States of America, while agreeing that 
climate change had implications for the full enjoyment of human rights, did not 
consider that there was a direct formal relationship between climate change and 
human rights as a legal matter.”).
7	 See generally OHCHR Report CC-HR, supra note 2, ¶ 72-77.
8	 Id. ¶ 21.
9	 Lenny Bernstein et al., Intergovernmental Panel on Climate Change, 
Climate Change 2007: Synthesis Report: An Assessment of the Intergovern-
mental Panel on Climate Change 55-62 (2007) (describing the adaptation and 
mitigation options available at global and regional levels).
10	 See Ron Benioff et al., Nat’l Renewable Energy Laboratory (NREL), 
Strengthening Clean Energy Technology Cooperation Under the UNFCCC: 
Steps Toward Implementation (2010), www.nrel.gov/docs/fy10osti/48596.pdf.
11	 See Shane Tomlinson et al., E3G/Chatham House, Innovation and Tech-
nology Transfer: Framework for Global Climate Deal 22 (2008), http://
www.e3g.org/images/uploads/E3G_Innovation_and_Technology_Transfer_
Full_Report.pdf.
12	 Ctr. for Int’l Envtl. Law, Human Rights and Climate Change: Practi-
cal Steps for Implementation 6 (2009), http://www.ciel.org/Publications/
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