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under which a lower court cannot refuse to enforce a foreign-
related or foreign arbitral award or deny the validity of an
arbitration agreement in foreign-related or foreign arbitration
proceedings without the prior examination and confirmation of the
Supreme People’s Court.
(5) Thanks to the Report System, some negative rulings by local courts
have become accessible. In September of 2001, the Fourth Division
of Civil Trials of the SPC started to publish its replies to its
subordinate courts’ reports on whether to refuse applications for
enforcement of foreign-related and foreign arbitral awards, in a
series of books named Guide on Foreign-related Commercial and
Maritime Trials (from 2004 onwards) or Guide and Study on
China’s Forei§n—related Commercial and Maritime Trials (from
2001—2003).12 A review of such enforcement records shows that
the Report System has had a positive effect in protecting foreign
investors and limiting the influence of local protectionism.
However, there are still inconsistent decisions by courts of different
levels and regions due to the unbalanced development of the
economy, legal consciousness, and the quality of judges in different
regions of China.'**
Because of the lack of a centralized registry for statistics dealing with the
enforcement of arbitral awards in China, no definite conclusions can be
reached as to the extent to which enforcement actions have been brought to
the Mainland Courts and how successful such actions have been. In 2007,
the Fourth Civil Division of the SPC conducted a sample survey on the
judicial review of foreign—related and foreign arbitration by the people’s
courts,'”” involving courts of seventeen regions.'?® According to the
survey, of the seventy—four cases for the recognition and enforcement of

the Setting Aside of International Awards by the People’s Courts (Apr. 23, 1998) (on
file with author).

123. EXIANG WAN, GUIDE AND STUDY ON CHINA’S FOREIGN-RELATED COMMERCIAL
AND MARITIME TRIALS 1-6, 7—-18 (2003); Judge Gao Xiaoli, Fourth Division of Civil
Trials, Speech at the Annual Conference of International Economic Law at the
Northwest University of Politics and Law at Xi’an, Shanxi, China (Nov. 2006).

124. See FAN, ARBITRATION IN CHINA, supra note 100, at 101-13.

125. See Honglei Yang, Report on the Judicial Review of International Arbitration
by Chinese Courts, 9 WU DA INT’L L. REv. (2009). The sample survey covers the
following types of cases: (i) application for the confirmation of the validity of
arbitration agreement; (ii) application for setting aside foreign-related arbitral awards;
(iii) application for the recognition and enforcement of foreign-related awards from one
party and the application for refusal of enforcement from the other; and (iv) application
for the recognition and enforcement of foreign awards. Hong Kong, Macao and Taiwan
awards are not included in the survey. The survey collected a total of 610 cases heard
by the investigated courts between 2002 and 2006.

126. The 17 regions include: Beijing, Shanghai, Tianjin, Jiangsu, Guangdong,
Liaoning, Fujian and Shandong, Hubei, Zhejiang, Hei Longjiang, Hunan, Guangxi,
Hainan, Shanxi, Sichuan and Chongging.
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foreign arbitral awards heard by the Chinese courts, rulings to reject
recognition and enforcement of such awards were made in only five of
these cases (6.76% of the total cases).'”” The courts have made affirmative
conclusions in the majority of these cases and ruled to enforce foreign
awards in fifty-eight cases (78.38% of the total applications).'?
Furthermore, the survey also reflects the importance of the Report System
in current judicial practice.'” 1In the applications for recognition and
enforcement of foreign awards, nine were rejected by the lower level
courts.”®® Thanks to the Report System, four of these rejected cases were
overruled by the SPC, accounting for forty—four percent of the total
reported cases. ! ,

According to the SPC judges, from 2000 to September 2011, a total of
fifty—six cases had been reported to the SPC, in which lower courts refused
to recognize and enforce foreign awards.'”> The SPC confirmed the refusal
of recognition and enforcement of foreign awards in twenty—one of those
reported cases: eight cases due to the lack of a valid arbitration agreement;
nine cases were refused on the ground of no proper notice of the
appointment of arbitrator or of the proceedings or violation of due process;
two cases of partial refusal of recognition and enforcement due to partial
ultra vires; and one case due to the in—arbitrability under the Chinese
law."® In three cases the claimant’s request was dismissed due to the
expiration of the time limit for enforcement.'**

iii. Arbitration Institutions

CIETAC is considered to be the leading arbitral institution for
international arbitration in China, although it faces mounting competition
from other domestic institutions, such as Beijing Arbitration Commission
(“BAC”). Established in 1956 under the auspices of the Chinese Council
for the Promotion of International Trade, CIETAC’s administration was
initially confined to disputes with a “foreign element.”'® However,

127. Id. at 306-08.

128. Id. at 309 (Among the 74 applications, 6 cases were withdraw upon the parties’
settlement agreement, and 5 cases were pending or under other circumstances).

129. Id

130. Id

131. Id.

132. Fan, ARBITRATION IN CHINA, supra note 100.

133. Id

134. Guixiang Liu & Hongyu Shen, RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS IN CHINA: A REFLECTION ON A DECADE OF COURT PRACTICES 10,
22-23 (2011).

135. See Andrea Sturini & Lorrain Hui, Commentary on the Arbitration Rules of
the China International Economic and Trade Arbitration Commission 268, 269 (2011),
http://www.maa.net/uploads/VJ/5._Sturuni_and Hui.pdf.
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amendments to CIETAC’s arbitration rules in 2000 expanded its
jurisdiction to allow administration of both domestic and foreign-related
disputes, as well as disputes involving no Chinese parties.'®

CIETAC accepted a total of 1,610 cases in 2014 alone, with 1,223
domestic cases and 387 international cases, which has made CIETAC one
of the most important permanent arbitration institutions in the world."’
The 2014 caseload represents a twenty—eight percent increase (by 354
cases) from 2013.”* 1In 2014, “[t]he total amount of claims of all cases
accepted by CIETAC . . . reached 37.8 billion renminbi, which represents
an increase of fifty—five percent or 13.4 billion renminbi from 2013.7'%
These cases involved parties from forty—eight countries and regions.'*
CIETAC amended its list of arbitrators in 2014 to include 1,212 arbitrators
from forty—one countries.'*!

In 2014, “CIETAC published its new Arbitration ... which became
effective as from 1 January 2015” (the “CIETAC Rules 2015).'"” The
CIETAC Rules 2015 “are designed to improve the efficiency of CIETAC
arbitral proceedings and bring CIETAC rules further in line with
international best practice.”’” “Key amendments include provisions
dealing with problems after CIETAC’s split, multiparty arbitration, joinder
of additional parties, consolidation of arbitration, arbitrator’s power to
order interim protection, emergency arbitrators, and special provisions in
relation to arbitration administered by CIETAC Hong Kong Arbitration
Center.” '*

136. Id

137. See CIETAC, www cietac.org (last visited Oct. 30, 2015).
138. Fei & Wang, supra note 21.

139. Id.

140. Id

141. Id

142. Id.

143, Id.

144, Id
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Chart 6: CIETAC Annual Caseloads (2004-2014)

CIETAC Annual Caseloads (2004-2014)
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Meanwhile, the BAC is handling an increasing number of international
arbitration cases.'” On December 4, 2014, “BAC officially released its
new Arbitration Rules, which took effect on 1 April 2015 (the BAC Rules
2015)."*® The eighth revision of its arbitration rules since 1995 reflect
“BAC’s fast growing experience in arbitration, as well as its close attention
to the developments in international arbitration practice.”’”  These
amendments increase the flexibility of the arbitral tribunal to run arbitration
hearings;'*® provide for arbitration proceedings to continue pending BAC’s
determination of a jurisdictional objection in the same proceedings;'® and
enlarge the scope of an arbitration agreement “in writing” so that a party’s
intention to arbitrate is not thwarted by a failure to comply with strict

145. Id.
146. Id.

147. Id.; see also Beijing Arbitration Commission Arbitration Rules: Revision Draft
Description, BEINING ARBITRATION COMM’M, 1 (Oct. 31, 2013) www.bjac.org.cn/imag
es/20131211/Revision%20Draft%20Description.doc at 1.

148. BEIJING ARBITRATION COMM’N, Arbitration Rules art. 34 (2015), http://www.b
jac.org.cn/page/data_dl/bjac guize en.pdf. (“The Arbitral Tribunal shall have the
power to, depending on the circumstances of the case, determined the agenda of cases
and take such various hearing measures as issuing question lists, holding pre-hearing
conferences or producing terms of referenceFalse™).

149. Id. art. 6, § 3 (The arbitration shall proceed notwithstanding any jurisdictional
objection raised by any party to the BAC).
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written form requirements.'*’

Other Chinese arbitration commissions were established by local
provincial or city governments at various times after the first PRC
Arbitration Law came into effect in 1995. There are currently over 200
such commissions. However, these arbitration commissions generally have
less experience in handling international arbitration cases.

IV. SALIENT FEATURES OF ARBITRATION IN EAST ASIA

The above comparison finds that the recent reforms, in terms of
legislation and institutional infrastructure in both Japan and China, have
produced positive effects for the development of arbitration. It also
illustrates the divergences in the conduct of arbitration in Japan and China.
This section will summarize the country—specific features of arbitration in
Japan and China and will highlight some commonalities in the countries’
conduct of arbitration and in East Asia more generally. It also attempts to
analyze the cultural reasons that contributed to divergences and
convergences in the practice of arbitration in East Asia.

A. The Inactiveness of Arbitration in Japan

A curious phenomenon in cotemporary arbitration development is the
sharp contrast between the drastic growth of arbitration in China'*' and the
continued inactiveness of arbitration in Japan.'>

Japan adopted a Model Law type of arbitration legislation in 2003 and
has since developed strong institutional support for arbitration, including
Japanese courts generally taking a pro-arbitration approach.'”
Nonetheless, arbitration has not taken off in Japan as one would expect.
Although the JCAA increased its caseload slowly over the years, it has

150. Id. art. 4, §§ 2-3. (stating (2) An arbitration agreement shall be in written form,
including but not limited to contractual instruments, letters and electronic data
messages (including telegrams, telexes, facsimiles, EDIs and e-mails) and any forms of
communication where the contents are visible. (3) Where, in the exchange of the
Application for Arbitration and the Statement of Defence, one party claims the
existence of the Arbitration Agreement whereas the other party does not deny such
existence, it shall be deemed that there exists a written Arbitration Agreement).

151. Kanishk Verghese, Arbitration in Asia: The Next Generation?, ASIAN LEGAL
Bus. (July 1, 2014), http://www.legalbusinessonline.com/reports/arbitration-asia-next-
generation (explaining that CIETAC has attracted more than 1,000 new arbitration
cases per year since 2007).

152. Lars Markert, The JCAA Arbitration Rules 2014- One Step Forward in the
Modernization of Japanese Arbitration, JAPAN COM. ARB. ASSOC. (Oct. 2014),
http://www jcaa.or.jp/e/arbitration/docs/news32.pdf (explaining that the JCAA accepts
less than twenty cases per year); see also supra Charts 5 & 6.

153. Herbert Smith Freehills et. al., Japan — Law & Practice, CHAMBERS &
PARTNERS (2016), http://www.chambersandpartners.com/guide/practice-guides/locatio
n/265/7770/2188-200.
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done so at a slower rate than other arbitration institutions in the region.
Furthermore, international arbitration institutions administer only a few
arbitrations in Japan. For instance, from 1997 to 2014 only a total of forty—
six ICC arbitrations, an average of three per year, took place in Japan.'> In
contrast, in 2014 alone, ninety—four ICC arbitrations took place in France,
eighty—two in Switzerland, and twenty—four in Singapore.'*

For decades, scholars have heavily debated the reasons for Japanese
non-litigiousness.'® “Culturalists” argue that Japan is reluctant to litigate
because of the Japanese culture’s emphasis on the need for harmony in
social relations.””’ “Institutionalists,” on the other hand, insist that Japan’s
low litigation rates are due to the structural impediments to litigation built
into the Japanese legal system, such as the high costs of litigation, the lack
of lawyers and judges, the relative absence of discovery procedures, and
the incredible amount of time required to obtain a judicial resolution.'*®
The institutionalists’ theory presents a more comprehensive picture of the
Japanese legal system and may explain why Japan avoids litigation.
However, the question remains: why is there a similarly low use of
arbitration, which does not have such structural barriers in the court
system? Some scholars argue that Japan’s continuing low rate of
arbitration and litigation is best explained by the “disjunction” between
Japanese law and social rules, rather than institutional barriers.”>
According to this theory, “no formal dispute resolution system will be
widely used where it does not conform to the social relations it is allegedly
resolving.”'®  One such disjunction exists between arbitration as a
formalistic mechanism and the deeply rooted informal relational traditions
in Japan.

However, reducing Japan’s relative slow growth in arbitration to single
point issues is too simplistic. The slow growth rate may be attributable to a
combination of various factors, such as Japanese local culture, economic
structure, and persistent organizational norms and practices within Japanese

154. ICC Statistical Report 1997-2014.

155. ICC Statistical Report 2014.

156. See John Owen Haley, The Myth of the Rluctant Litigant, 4 J. JAPANESE STUD.
359, 366-71 (1978) (raising serious doubts to the notion of the ‘non-litigiousness of the
Japanese); see also K. ZWEIGERT & H. KOTZ, AN INTRODUCTION TO COMPARATIVE
Law 327-28 (2d ed. 1988).

157. See e.g., Chin Kim & Craig M. Lawson, The Law Of The Subtle Mind: The
Traditional Japanese Conception of Law 28 INT’L & Comp. L.Q. 491, 501-02 (1979).

158. See John Owen Haley, The Myth of the Rluctant Litigant 4 J. JAPANESE STUD.
359, 385 (1978); Mark Ramseyer, Reluctant Litigant Revisited: Rationality and
Disputes in Japan, 14 J. JAPANESE STUD. 111, 116-17 (1988).

159. Tony Cole, Commercial Arbitration In Japan: Contribution to the Debate on
Japanese Non-Litigiousness 40 N.Y.U.J.INT'LL. & POL. 29, 79-80 (2007).

160. Id.
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corporations,

For domestic disputes, the high quality and efficiency of its domestic
civil court system has made arbitration an unpopular alternative. For
example, “[t]he Japanese hold their judges in extremely high esteem and
regard them as sacred in the proper social order. On the other hand,
arbitrators are mere private persons who are not State officials.”'®" As a
result, court decisions are preferred over arbitral awards, “because they are
made by fair and reliable judges, whereas decisions of arbitrators do not
carry the same weight.”'®® For instance, in 2014, only fourteen arbitration
cases were filed at the JCAA, while a total of 1,524,018 cases (civil and
administrative) were filed with Japanese courts.'® Furthermore, Japanese
courts have made significant efforts to expedite civil trials and increase
their capacity to deal with complex disputes.'® With the trust for the
Japanese judiciary, there seems to be less need to search for an alternative
forum to resolve domestic disputes.

Where international business is concerned, the Japanese are prepared to
use arbitration to resolve conflict because of its perceived neutrality.'®
Empirical evidence suggests that the majority of Japanese companies
surveyed (sixty—six percent) typically include arbitration clauses in their
international contracts, one or more times more so than any other dispute
resolution mechanism (only twenty—seven percent include provisions
subjecting a prospective dispute to international litigation).'®® However,
Japanese companies have been prone to agree to arbitration with an arbiter
outside Japan. The growing investments of Japanese companies overseas
may also undermine the incentives to press for the use of Japanese
substantive law and Japan as the seat of arbitration for resolving cross—
border disputes involving Japanese interests.'”” Another reason might be
that at the time of contract, Japanese companies do not pay enough

161. Russell Thirgood, A Critique of Foreign Arbitration in Japan 18 J. INT’L ARB.
177, 17879 (2001).

162. Id.

163. Statistics are provided by the JCAA.

164. Yasuhei Taniguchi, The Development of the Adversary System in Japanese
Civil Procedure, in LAW IN JAPAN: A TURNING POINT 80-98 (Daniel H. Foote, ed.,
2007); Tatsuya Nakamura & Luke Nottage, Arbitration In Japan 1, SYDNEY L. SCH.
(2012), http://ssrn.com/abstract=2070447.

165. Thirgood, supra note 161 at 178-79.

166. In order to investigate the Japanese corporations’ attitudes and practices
towards international arbitration, two surveys were conducted by the JCAA in 2007:
one based on a total of 296 responses of Japanese companies in Japan, another based on
a total of 57 responses from Japanese subsidiaries in Europe. For an analysis of the
surveys. See Michael Allan Richter, Attitudes and Practices of Japanese Companies
with Respect to International Commercial Arbitration: Testing Perceptions with
Empirical Evidence, 8 TRANSNAT’L DISP. MGMT. (2011).

167. See generally Nottage, supra note 56.
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attention to the dispute settlement clauses.'®®

It is important to note that incorporation of an arbitration clause into the
contract does not necessarily mean that arbitration will be used to
ultimately resolve the disputes. Empirical survey data shows that Japanese
companies typically resolve approximately eighty—three percent of all their
international commercial disputes through negotiated settlements.
Furthermore, a significant number of Japanese companies (37.5%) have
filed for arbitration in order to further settlement negotiations.'® Such
behavior may be explained by the “persistent organizational norms and
practices within Japanese corporations.”'”” When disputes arise, Japanese
corporate executives’ first choice would still be to settle it amicably
through negotiation. As top corporate executives are often ignorant about
arbitration, the responsibility rests upon the legal department staff, who is
hesitant and wants to avoid the risk of losing arbitration by settling the
dispute amicably, sometimes with large concessions. According to
Professor Taniguchi, “this is a part of the Japanese corporate culture which
has been basically unchanged for decades or for a century despite a
radically changed business environments in which they operate.”’’! In this -
way, he describes “the Japanese corporate dispute resolution culture has
affinity with the conciliation culture, but, in a peculiar way, also with the
litigation culture. Arbitration culture is not yet well accepted in the
Japanese business society.”'”?

Such corporate behavior—the reluctance of Japanese companies to
initiate arbitration— is arguably related to cultural factors such as Japan’s
reputation for being traditionally dispute—averse and its preference for
amiable settlements. Traditionally, the Japanese prefer extra—judicial and
informal means of settling disputes. A face—saving, mutually agreeable
compromise is much more acceptable than confrontational forms of dispute
resolution.'”

As a result, even though the structural barrier is lifted with Japan’s
modernization of arbitration law and strong institutional support, arbitration
is still not widely used today. Even when the Japanese parties agree to
incorporate an arbitration clause into their contract, they will first seek a
negotiated settlement when a dispute actually arises.

168. Yasuhei Taniguchi, Arbitration Cultural Revisited 18 years later, Workshop
on “Towards A Theory of Arbitration”, co-hosted by the Faculty of Law, Chinese
University of Hong Kong and Harvard Yenching Institute (June 27-28 2014).

169. Richter, supra note 166.

170. Nottage, supra note 56.

171. Taniguhi, supra note 168.

172. Id.

173. Thirgood, supra note 161, at 178—79.
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B. Top—-Down Approach of Arbitration in China

Another noticeable feature is the unique practice of arbitration in China,
which differs from transnational standards. “While China considered, but
ultimately decided against, adopting the Model Law, a number of its key
principles are nonetheless reflected in the 1995 legislation.”™ China’s
Arbitration Law has “made an important contribution by unifying the
previously scattered legislative enactments governing arbitrations in
China.”'” Nevertheless, restrictions on party autonomy and elements of
state control can also be found in various aspects of arbitration in China.
For example, ad hoc arbitration is not allowed, the appointment of
arbitrators is restricted by statutory qualifications and a compulsory panel
system, and enforcement of arbitral awards are sometimes influenced by
local protectionism. Traces of extensive state control can be found along
the whole process of arbitration, from the arbitration agreement, to the
constitution of the tribunal, and the court review of arbitral awards.

Furthermore, strong administrative features exist in institutional practice
in China. The starting point of institutional arbitration in China is the role
of the institution, which acts as the guardian of rights and the quality
control of the arbitration.'”® This practice is not entrusted to individuals in
the role of the arbitrators. As a result, government control and
administrative influence can be gleaned in the following aspects of
institutional arbitration in China:

+  Unilateral institutional arbitration makes it impossible for
parties to escape institutional control through ad hoc arbitration;

e Chinese arbitration institutions are generally —more
“institutional” than any other international arbitration
institutions; and

e Chinese arbitration institutions are still subject to administrative
influence and government control in terms of their
establishment, financial resources and personnel.

State control over institutional practice can be explained through the
metaphor of a “bird in a cage,” in which the state functions as a cage and
captures all business activities (the birds) within the cage.'”” In other
words, the freedom to contract only extends to the boundaries of the cage
established by the state.'”™

Given that the notion of “individual rights” is not emphasized in the
Chinese tradition, the law in China comes from above. The Chinese

174. Pryles & Moser , supra note 40, at 11.

175. Id. at xxiii.

176. See Fan, ARBITRATION IN CHINA, supra note 100.
177. Lubman, BIRD IN A CAGE, supra note 103.

178. Fan, ARBITRATION IN CHINA, supra note 100.
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system begins with the state as a guardian of rights and the quality control
of arbitration as a “public” means of dispute resolution.'”” This top—down
notion casts a long shadow on the way arbitration is conducted in China.'®

C. The Wide Use of Mediation in Arbitration Proceedings

In the context of arbitration, the combination of mediation and
arbitration are widely adopted and viewed favorably in both Japan and
China. Such attitude is indeed shared in many other East Asian
jurisdictions.

In Japan, Article 38 of the Japanese Arbitration Act provides that “an
arbitral tribunal or one or more arbitrators designated by it may attempt to
settle the civil dispute subject to the arbitral proceedings, if consented to by
the parties.”'® Article 54 of the latest JCAA Rules 2014 contains detailed
provisions concerning mediation: “the Parties, at any time during the
course of the arbitral proceedings, may agree in writing to refer the dispute
to mediation proceedings under the International Commercial Mediation
Rules of the JCAA (the “ICMR”)”; however, “no arbitrator assigned to the
dispute shall be appointed as mediator, except if appointed under Rule
55.1.”" If an Arbitrator serves as a Mediator, Article 55.1 provides
Special Rules for the ICMR, which allows the parties to agree in writing to
appoint an arbitrator, assigned to the same dispute as a mediator, and refer
the dispute to mediation proceedings.'® Further, Article 55.1 provides that,
“the Parties shall not challenge the arbitrator based on the fact that the
arbitrator is serving, or has served, as a mediator,” since the amendment of
the JCAA Rules.'™ There has not been any case where a different person
carried out mediation. In roughly twenty to twenty—five percent of the
JCAA Arbitration proceedings, arbitrators have acted as mediators in order
to facilitate settlements.'®’

In terms of parties’ attitudes, Japanese parties easily accept the same
person acting as both a mediator and an arbitrator. Empirical research
shows that most Japanese practitioners (seventy—six percent) felt that
arbitrators’ suggestions of settlements were generally appropriate. This
figure is higher with domestic practitioners (ninety—five percent) than with
international practitioners (sixty—five percent). Similarly, a total of
seventy—four percent of Japanese practitioners (eighty—five percent of

179. Id

180. Id.

181. JCAA Commercial Arbitration Rules art. 38.
182. Id art. 54.

183. Id. art. 55.1.

184. Interview with Tatsuya Nakamura, Secretary General of the JCAA, &
Toshiyuki Nishimura, case manager JCAA (Aug. 24 2015).

185. Id.
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domestic practitioners, sixty-five percent international practitioners)
consider it appropriate for the arbitrators to conduct conciliation with the
parties’ consent.”®® According to the JCAA, because Japanese judges
frequently act as mediators in court proceedings, Japanese parties are
accustomed to having the same person act as both the settlement facilitator
and decision maker."™ When arbitrators do facilitate settlement, Article
55.2 of the JCAA Rules 2014 provides that “an arbitrator who serves as
mediator in regard to the same dispute shall not consult separately with any
of the Parties orally or in writing, without the agreement of the Parties in
writing.” In actual practice, arbitrators still frequently use caucus. **

In China, judges customarily promote settlement to relieve heavy
caseloads and reduce costs.'™ The legal basis for judges to mediate
disputes can be found in Civil Procedure Law, which provides that “when
adjudicating civil cases, the people’s courts may mediate the disputes
according to the principles of voluntariness and lawfulness.”'*® Following
court practice, promotion of settlement by arbitrators is admissible and
actively encouraged under Arbitration Law. Article 49 of Arbitration Law
allows parties to settle disputes on their own, notwithstanding the
commencement of arbitration proceedings. Article 51 of Arbitration Law
provides that “[t]he arbitration tribunal may carry out conciliation prior to
giving an award. The arbitration tribunal shall conduct conciliation if both
parties voluntarily seek conciliation. If conciliation is unsuccessful, an
arbitration award shall be made promptly.” Most institutional rules in
China expressly allow a combination of mediation and arbitration.'”’ The
CIETAC Arbitration Rules 2015, for instance, allow the arbitral tribunal to
commence mediation in the process of arbitration proceedings upon the
parties’ agreement.192 Article 42 of the BAC Arbitration Rules 2015 gives
parties the option to choose conciliation by the Tribunal, which allows the
arbitration tribunal to conciliate the case in such a manner as it considers

186. A survey on the linkage of arbitration and mediation, conducted in June—July
1999 with members of JCAA and the Japan Shipping Exchange (JSE), in-house
counsel for companies, scholars and bengoshi (lawyers). Id., 319-21. Due to the
limitation of samples, quality of the method and the lapse of time, the survey could not
provide conclusive evidence. However, as the population of arbitration practitioners is
still small in Japan, and almost all the leading figures replied, the survey may stiil
illustrate some general attitude for the purpose of this work, qualified by a future
comprehensive survey.

187. Id.

188. Interview with Nakamur & Nishimura, supra note 184.

189. Fan, ARBITRATION IN CHINA, supra note 100.

190. Code of Civil Procedure (JFREIfFVA) (promulgated by National People’s
Congress, 1991, effective 2012) art. 9 (China).

191. Fan, ARBITRATION IN CHINA, supra note 100.

192. China Int’! Econ. & Trade Arb. Comm’n Arb. Rules, art. 47(1) (2015).
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appropriate.'”  Article 43 allows for Independent Conciliation, which is

conducted by mediators at the Mediation Center of the BAC (the
“Mediation Center”) in accordance with the Rules of the Mediation Center.

In actual practice, according to a series of interviews with Chinese
practitioners conducted by Professor Gabrielle Kaufmann—Kohler and the
author during a research trip, Chinese arbitrators systematically offer the
parties mediation as an alternative.'"™ If the parties agree, the arbitrator will
act as a mediator. If mediation fails, the arbitrator will then shift back into
the role of an arbitrator and render a binding decision. A subsequent online
survey conducted by the author in November of 2011 and April of 2012
confirms this finding.'”® 88.9% of the respondents considered that it is
appropriate for arbitrators to facilitate settlement.'”® In actual practice, a
majority of arbitrators have attempted mediation during arbitration
proceedings.””’  Fifty percent of respondents have proposed mediation to
parties in over ninety percent of the cases in which they act as arbitrators.'”®
The survey also shows that Chinese arbitrators consider the combination of

193. BEINING ARBITRATION COMM’N, art. 42 (2015).

194. See Gabrielle Kaufman-Kohler & Kun Fan, Integrating Mediation into
Arbitration: Why it Works in China, 25 J. INT’L ARB. 479 (2008) (The research trip was
conducted while the author worked at the Geneva University Law School on a research
project on international arbitration in China. The research project was directed by Prof.
Gabrielle Kaufmann-Kohler and funded by the Swiss National Science Foundation.
The arbitrators interviewed were among the most frequently appointed at the CIETAC,
Beijing Arbitration Commission (BAC) and Wuhan Arbitration Commission (WAC),
who have extensive experience in international arbitration in China).

195. See Kun Fan, An Empirical Study on Arbitrators Facilitating Settlement in
China, 15 CARDOZO J. CONFLICT RESOL. 777 (2014) (Between November 2011 and
April 2012, the questionnaires were distributed to more than 100 Chinese arbitrators
sitting on the panel of the CIETAC and the BAC with the kind assistance of the
CIETAC and the BAC and by the author’s direct distribution to arbitrators by email. A
total of thirty-eight responses were received. After filtering out two incomplete
responses, the analysis was based on thirty-six complete responses. From a statistical
point of view, thirty-six responses was not a very large sample. It should be
emphasized that the target of our survey was limited to ‘active’ arbitrators, who have
actual arbitration experience. Counsels without the experience of acting as arbitrators
were excluded from the survey. Those who are on the panel list but have never acted
as arbitrators were also excluded. To put this number into perspective, despite the large
number of arbitrators on the panel lists of arbitrators from numerous arbitration
institutions, only a small portion are frequently nominated by the parties or appointed
by the arbitration institutions. The reason is obvious: the arbitration is as good as the
arbitrators. Parties, advised by their lawyers, generally have their own list of active
arbitrators who they trust to have extensive experience and a good reputation. The
same concern applies when arbitration institutions are called upon to appoint arbitrators
on the parties’ behalf).

196. Id. at 805.
197. Id. at 791.
198. 1d.
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mediation and arbitration as being reflective of traditional culture.'” When
arbitrators propose the use of mediation, both the surveyor and the
interviewer show a wide range of variation in the percentage of positive
responses from both parties.”® Generally, the percentage is higher when
both parties are Chinese than when a foreign party is involved.””' When
both parties are Chinese, the mean response is 54.65%, and the median is
59.50%.°” When a foreign party is involved, the mean response is
37.50%, and the median is 19.50%.*

The general public’s cultural attitude towards dispute resolution may
explain such behavioural patterns in China and Japan’s conduct of
arbitration. The concept of conciliation and arbitration were not clearly
distinguished in Japanese and Chinese minds. Even though the term
“arbitration” did appear in traditional Japanese society, it appears as
“arbitrary conciliation” or “conciliatory arbitration,” and is used as a kind
of reconcilement. Kijien, one of the most popular Japanese dictionaries,
states that “conciliation means arbitration” in daily use.”® Arbitration is
understood to be closer to conciliation than litigation in Japanese culture.”®
Similarly, in traditional Chinese society, the function of the dispute
resolver (family heads, clan heads, village leaders, guild leaders, or other
elders) was neither equivalent to the role of a mediator nor that of an
arbitrator defined in the Western context.’®  Sometimes their role
resembled that of an arbitrator, who heard the arguments of the parties,
looked into the evidence, and handed down a decision.””” Although not
directly enforceable as a judgment, such decisions were often respected by
the disputing parties, as it was considered dishonorable to disobey the
elders.”® However, before the dispute reached the stage of decision—
making, the dispute resolver often first adopted a conciliatory role and
suggested ways in which the disputants could come to a compromise or
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suggested possible solutions satisfactory to both disputing parties.”® In
that sense, their role may be comparable to that of a mediator, who assists
the parties to arrive at a satisfactory settlement.*'® With that blurring in
notion, the same person assuming the role of a mediator and later the role
of an arbitrator, is also culturally acceptable by the arbitrators and parties in
both Japan and China.

Many other institutional rules in East Asian jurisdictions also allow the
arbitrators to assume the role of mediators. The International Arbitration
Act of Singapore expressly provides that the arbitrator may act as a
conciliator if all the parties consent in writing and for so long as no party
withdraws its consent in writing.”'' In Hong Kong, the Arbitration
Ordinance (Cap 609)*' also contains express provisions on the power of an
arbitrator to act as a mediator, if this is stipulated in an arbitration agreement.213
In Korea, the KCAB Arbitration Rules allow mediation to be conducted by
a mediator listed on the KCAB’s panel of arbitrators before arbitration
proceedings  start.”"* In India, the Arbitration and Conciliation
(Amendment) Ordinance 2015%" provides that “it is not incompatible with
an arbitration agreement for an arbitral tribunal to encourage settlement of
the dispute and, with the agreement of the parties, the arbitral tribunal may
use mediation, conciliation or other procedures at any time during the
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arbitral proceedings to encourage settlement.””'®  The Bangladesh
Arbitration Act contains a similar provision.2]7

Empirical research has also illustrated a regional variation in the role of
arbitrators in settlement facilitations, showing East Asian arbitrators’
tendency to play a more active role in settlement interventions in arbitration
proceedings.”'® The survey revealed that a significantly higher number of
respondents working in East Asia (eighty—two percent) saw the facilitation
of voluntary settlement as one of the goals of arbitration, in comparison to
sixty—two percent of practitioners working in the West.”"® More than forty
percent of practitioners working in East Asia report regularly suggesting
settlement negotiations to the parties, in comparison to sixteen percent of
their counterparts working in the West.*° Similarly, over thirty percent of
practitioners working in East Asia reported that arbitrators regularly
participate in settlement negotiations, in comparison to sixteen percent of
those surveyed working in the West.*'

This common attitude in East Asia may be explained by the deeply
rooted “conciliation culture,””* comprising a variety of forms, which has
flourished in the region for centuries. The “conciliation culture . . . stems
from a deep mistrust in any pre—set rules of law and the concept of right as
an absolute entitlement.”” The belief is that no such general rules can
deal with every aspect of complicated human relations.””* A just solution
must take into account the particularities of each case.””> A conciliatory
process offers a socially and individually satisfactory result and is thus a

216. Arbitration and Conciliation Act, art. 30(1) (1996).

217. Arbitration Act, art. 22(1) (2001).

218. See Christian Buhring-Uhle ET AL., ARBITRATION AND MEDIATION IN
INTERNATIONAL BUSINESS (2d ed. 2006) (Shahla Ali’s 2006-2007 survey covers
practitioners across the region, with a focus on practitioners from East Asia (77
respondents, 75 %) and a small portion from the United States and Europe (26
respondents, 25 %). Close to 250 surveys were distributed to arbitrators, academics,
attorneys and in-house counsel, and a total of 115 individuals responded. Ali’s survey
was essentially based on the questionnaires developed by Biihring-Uhle) ; Shahla F.
Ali, The Morality of Conciliation: An Empirical Examination of Arbitor “Role
Moralities” in East Asia and the West, 16 HARV. NEGOT. L. REV. 1 (2011) (providing
information on the attitudes of practitioners working in East Asia regarding the role of
arbitrators in the settlement process).

219. Ali, supra note 219.

220. Id

221. Id

222. This symbolic dichotomy is used for the sake of illustration of cultural trends.
The reality is more complex.

223. Grant L. Kim, East Asian Cultural Influences, in ASIAN LEADING
ARBITRATORS’ GUIDE TO INTERNATIONAL ARBITRATION 17, 27 (Michael Pryles &
Michael J. Moser, eds., 2007).

224. 1d.

225. Id



2016 STUDY OF ARBITRATION IN JAPAN AND CHINA 483

preferred way to reach a just solution.”® Under such an ideology, it is not
socially acceptable to sue in order to win one’s right without first giving the
other party the opportunity to find a reasonable solution.””” Influenced by
the local culture emphasizing conciliation to maintain harmony, arbitrators
are generally viewed as individuals, familiar with the parties and their
dispute, who will not only end their dispute, but also assist them in
reaching a mutually agreeable solution and restore harmony. Thus, the role
of a settlement facilitator and that of a decision—maker is not clearly
distinguished and can be combined in Asian minds. As a result, the
combination of mediation and arbitration is generally recognized and
widely practiced in East Asia, in both common law and civil law
jurisdiction.”®

CONCLUSION

Many jurisdictions in the region have made continuous efforts to
introduce the best innovations in policing and enhancing global arbitration
standards. Through these innovations, coupled with East Asia’s growing
economic power and industry expertise, the arbitration community in the
region is on track to build East Asia as an arbitration hub, providing
relevant practices and expertise that are unmatched in any other region in
the world.

The comparison between arbitration in Japan and China illustrates the
country specific features of arbitration practice, despite the general trend of
harmonization. Still, local culture continues to play an important role in the
contemporary development of arbitration.

In order to further promote international commercial arbitration in Japan,
China, and across the region, it is important to consolidate the efforts of all
stakeholders (in different sectors, public and private, domestic and
international), to enhance the legal and institutional infrastructure, to
understand the cultural differences, and to enhance collaborations in terms
of professional training and arbitration of arbitrators.
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