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avoiDing the Derailment of winD power  
Development: why feDeral Siting regulationS are neceSSary 

now for u.S. winD Development

by Nathan Borgford-Parnell*

* Nathan Borgford-Parnell is a J.D. candidate, May 2009, at American Univer-
sity, Washington College of Law.  He is also the founder of Valkyrie Energy LLC, 
a renewable energy development firm focusing on new and developing markets.

In the United States and around the globe, governments are 
responding to climate change and energy security concerns 
by shifting their energy policies to facilitate the rapid devel-

opment of renewable energy.1 Today, wind energy is the fast-
est growing renewable technology,2 but in the rush to combat 
climate change, officials have often ignored another brewing 
conflict which looms larger with every turbine erected. It is a 
conflict between two would-be allies, wind developers and wild-
life conservationists, which if left unchecked has the potential to 
derail wind energy development in the United States.3 

The dispute centers around the dark secret of the wind 
industry: the fact that poorly sited turbines can kill large num-
bers of birds and bats.4 As wind farms spread across the coun-
try, many scientists and conservation groups are concerned that 
the cumulative effect will be devastating to already threatened 
bird and bat populations.5 Pressure is growing from conserva-
tion groups to enforce wildlife protection laws that the govern-
ment has only lightly enforced against wind farms so far.6 To 
date, the U.S. Fish and Wildlife Services (“FWS”), which is 
responsible for protecting bird and bat populations, has refused 
to initiate legal action against wind developers for their illegal 
taking of endangered bird species.7 Three federal statutes under 
the FWS’s jurisdiction—the Endangered Species Act, the Bald 
and Golden Eagle Protection Act, and the Migratory Bird Treaty 
Act—could all be enforced against wind farm developers that 
illegally kill endangered or protected birds and bats.8 However, 
even the threat of such litigation could potentially be enough 
to end wind energy development in the United States by mak-
ing development too costly or too risky for investors.9 Under the 
Migratory Bird Treaty Act, for example, every knowing illegal 
taking of a migratory bird could lead to a $250,000–$500,000 
fine and up to two years in prison.10 

While conservation groups agree that protecting wildlife 
from the unnecessary danger posed by turbines is a significant 
concern, most agree that climate change poses a greater threat 
to wildlife and their habitat than do wind farms.11 Stopping all 
wind development is not a viable solution to the problem. Fortu-
nately there may be a middle ground. 

Studies show that bird fatalities are extremely varied from 
wind farm to wind farm and even between turbines in the same 
site, with some turbines producing almost no fatalities and oth-
ers killing hundreds.12 The Altamont Pass in California is the 
site of one of the oldest wind farms in the United States and is 
also a migratory bird route and home to North America’s largest 

population of Golden Eagles.13 It is estimated that every year 
4,700 birds are killed by turbines at Altamont Pass, compared 
to less than a hundred at similarly sized wind farms sited with 
avian impacts in mind.14 This provides strong evidence that a 
wind farm’s impact on birds and bird habitats can be greatly 
mitigated through proper siting, design, and management. 

Globally, avian mortality has typically not been part of wind 
farm impact assessments, but in 2003 the Council of Europe for 
the Bern Convention responded to this growing issue with rec-
ommendations and guidelines for including avian impact assess-
ments in wind farm development proposals.15 Since then, wind 
farm planning in the EU has included avian impact assessments 
and a number of wind farms have been rejected due to their 
potential deleterious impact on birds and bird habitat.16 Euro-
pean conservation groups are also creating bird impact maps to 
help planners assess the potential impacts of specific wind proj-
ects on birds and bird habitat.17 

The United States now needs mandatory federal regula-
tions that provide clear wind farm siting guidelines that include 
bird impact assessments. Unfortunately, there are currently no 
mandatory federal guidelines, and few state or local guidelines, 
regulating turbine siting. However, in 2007 the FWS convened 
a Wind Turbine Guidelines Advisory Committee to develop rec-
ommendations regarding minimizing the impacts of wind farm 
development.18 In March 2009 the Committee came back with 
its recommendations which include conducting pre-develop-
ment wildlife impact studies and avoiding locations identified 
as having a high potential risk to birds or bats, establishing non-
disturbance bird and bat buffer zones, and not locating turbines 
between daily roosting, feeding, and nesting sites.19 The Com-
mittee’s recommendations are expected to become the basis of 
new federal turbine siting guidelines.20 Such strategies will help 
reduce the building pressure between wind developers, conser-
vation groups, and officials by giving them a common means 
of collaboration without resorting to legal actions that have the 
potential to significantly impede wind energy development in 
the United States. 
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ing to negotiate such agreements preferential access to the domestic U.S. car-
bon market. H.R.6316 § 115(b)(1). The preferential agreements could include 
incentives such as the ability of the WTO participant to choose its base year or 
its maximum GHG emissions limits for its system, rather than requiring it to 
match the U.S. limitations in order to access the U.S. carbon market. Id. The 
negotiated agreements would only be available on a “first-come, first-served” 
basis, and would not be negotiated in a way that would breech this emissions 
budget. Id. Finally, the requirement for importers to provide emissions allow-
ances on imports from covered countries would begin from January 1, 2015 
under H.R.6316, rather than on January 1, 2014 under the Boxer Amendment. 
Therefore, H.R.6316 allows for a three-year implementation gap before imple-
menting the border adjustment measure, rather than a two-year gap indicated 
under the Boxer Amendment. H.R.6316. § 111(d)(1).
58  The GATT is incorporated into the set of agreements known collectively as 
the Marrakesh Agreement Establishing the World Trade Organization, which 
entered into effect on January 1, 2005. 
59  For instance, one line of cases suggests that the definition of “like” is 
broader under Article III.4 than it is under Article III.2. See World Trade Orga-
nization, Appellate Body Report, European Communities – Measures Affecting 
Asbestos and Asbestos-Containing Products (“EC – Asbestos”), ¶¶ 87-154, 
WT/DS135/AB/R (March 12, 2001). 
60  The Mercado Común del Sur (“MERCUSOR”), is a regional trade agree-
ment in South America.
61  World Trade Organization, Appellate Body Report, Brazil – Measures 
Affecting Imports of Retreated Tyres (“Brazil – Tyres”), ¶ 232, WT/DS332/
AB/R (Dec. 3, 2007).
62  World Trade Organization, Appellate Body Report, United States – Import 
Prohibition of Certain Shrimp and Shrimp Products (“U.S. – Shrimp”), ¶¶ 
122-24, WT/DS58/AB/R (Oct. 22, 2001).
63  Agreement on Technical Barriers to Trade, Dec. 15, 1993, Marrakesh 
Agreement Establishing the World Trade Organization, Annex 1A, Legal 
Instruments—Results of the Uruguay Round, 33 I.L.M. (1994) [hereinafter 
TBT Agreement].
64  See e.g., Statement of Joost Pauwelyn, “Testimony Before the Subcommit-
tee on Trade of the House Committee on Ways and Means,” March 24, 2009. 
On page 13 of his written statement, Professor Pauwelyn refers to “a carbon 
assessment on a product-specific basis by, for example, allowing an importer 
to demonstrate the actual carbon-footprint of a specific batch of imports.” 
(Emphasis in the original.)
65  TBT Agreement, supra note 63, art. 2.1.
66  Id. art. 2.2.
67  Id. art. 2.4.
68  Id. art. 12.
69  The Emission Migration Prevention with Long-term Output Yields Act 
(“H.R. 1759”), introduced by Representatives Jay Inslee and Mike Doyle on 
March 26, 2009, provides an example of the adoption of technical standards 
in legislation designed to address GHG emissions. H.R. 1759, 111th Cong. 
(2009). Although this legislation does not apply to imported goods, it does 
apply to domestic industries in a way intended to defend against carbon leak-
age. Under the proposal, emission allowances would be distributed to industries 
vulnerable to external competition as a result of the imposition of a cap-and-
trade program. The allowances would be subject to a declining cap, which 

would force industries either to adopt clean technologies and become more effi-
cient, or, alternatively, to move operations offshore to avoid U.S. restrictions. 
Given that the adoption of such technical standards to determine distribution of 
emissions allowances could force less efficient manufacturers to relocate opera-
tions offshore, rather than adopt expensive, cleaner technologies, it is possible 
that eventually, only the most efficient operators would remain in the United 
States. The most efficient operators then would have to both increase expenses 
to maintain efficiency and defend against competition from manufacturers who 
have moved offshore and are able to produce at lower cost. In short, technical 
standards, when not carefully applied, can have unintended consequences, and 
when applied to imported goods they can trigger a TBT Agreement challenge. 
70  Agreement on Subsidies and Countervailing Measures, Dec. 15, 1993, 
Marrakesh Agreement Establishing the World Trade Organization, Legal 
Instruments—Results of the Uruguay Round, 33 I.L.M. (1994) [hereinafter 
SCM Agreement].
71  The SCM Agreement permits WTO Members to take action against foreign 
governments’ subsidies in two distinct ways. The first method is through direct 
challenges that WTO Members may pursue before WTO dispute settlement 
panels pursuant to Part III of the SCM Agreement, which may, if successful, 
result in a WTO ruling requiring that the subsidizing WTO Member terminate 
the subsidy program. Id. pt. III. The second method, authorized in Part V of the 
SCM Agreement, is through the imposition of countervailing duties (“CVDs”) 
on imported products benefiting from alleged subsidies. Id. pt. V.  
72  Such a theory of subsidization would posit that the system norm is the gov-
ernment sale of emissions allowances to manufacturing industries. Thus, the 
provision of allowances to some industries or entities would arguably constitute 
a government decision to forego government revenue otherwise due. Id. art. 
1.1(a)(ii).
73  This observation applies to challenges brought pursuant to Part III of the 
SCM Agreement, for non-export contingent, actionable subsidies. Id. art. 5.
74  The Article 8.2(c) exception covered “assistance to promote adaptation of 
existing facilities to new environmental requirements imposed by law and/or 
regulations which result in greater constraints and financial burden on firms,” 
subject to certain specified limitations. Id. art. 8.2(c). It seems this exception 
might have covered a range of emerging clean energy technologies useful in 
mitigating climate change.
75  See id. at Art. 31, concerning period of applicability of SCM Agreement 
Article 8.
76  Pascal Lamy, WTO Director-General, Speech before a European Parliament 
panel (May 29, 2008), available at http://www.wto.org/english/news_e/sppl_e/
sppl91_e.htm.
77  While the levy of an internal consumption tax is also a possibility, it is likely 
that a requirement to submit allowances would optically appear more permis-
sible under the WTO.
78  So, for example, all suppliers of corrosion-resistant or stainless steel sheet 
to a U.S. manufacturer of kitchen appliances would be required to submit emis-
sions allowances for the steel products supplied to the manufacturer. However, 
the suppliers would be able to obtain allowance refunds if they can certify that 
the same amount of allowances were submitted at the point of production. 
Alternatively, a prospective system utilizing a certification process may also be 
considered.
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