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AUTHOR REMUNERATION IN THE STREAMING AGE
— EXPLOITATION RIGHTS AND FAIR
REMUNERATION RULES IN THE EU

Martin Senftleben'” and Elena Izyumenko®™

ABSTRACT

The transition from linear to on-demand consumption of music, films
and other copyrighted content on platforms like Spotify, Netflix and
YouTube has given rise to the question whether authors and performers
receive a fair share of streaming revenues. While these revenues are
substantial and right holders may have the opportunity to control access to
copyright-protected content on the basis of copyright protection, it is often
not the creators themselves who benefit from growing streaming revenue
and reinforced access controls. The issue has a global dimension. The
Group of Latin American and Caribbean Countries (GRULAC) proposed
that the World Intellectual Property Organization (WIPO) undertake an
analysis of creators’ position — and chances to receive fair remuneration —
with regard to digital content earnings. In the EU, the issue of author
remuneration featured prominently in the debate on the 2019 Directive on
Copyright in the Digital Single Market. It culminated in the harmonization
of several aspects of copyright contract law, including the right to fair
remuneration, across EU Member States. In February 2024, South Africa
passed a Copyright Amendment Bill addressing this issue as well. These
initiatives at the international, regional and national level confirm the
importance of the remuneration issue in current copyright debates and, more
specifically, in streaming contexts.

This analysis sheds light on the European example. As indicated, the EU
has introduced several legal mechanisms designed to ensure appropriate and
proportionate remuneration of authors and performers in the online
environment. Those include, first, rules governing licensing agreements
between individual artists and the creative industry, such as ex post contract
adjustments, provisions favouring royalties over lumpsum payments, and
norms regulating the choice of jurisdiction, among others. Second, a
specific liability regime for user-generated content (UGC) on platforms like
YouTube seeks to encourage rights clearance initiatives. Additionally,
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Europe utilizes mandatory collective licensing and remunerated copyright
exceptions as legal tools to generate revenue streams for authors and
performers. To lay groundwork for the discussion of these legal instruments,
Section 1 provides an overview of the exclusive rights that apply to the
realm of streaming and provide a basis for remuneration claims. Section 2
then introduces the issue of rights clearance and describes the different legal
mechanisms used in Europe to ensure fair remuneration for authors and
performers: individual licensing agreements; mandatory collective
licensing; and remunerated copyright exceptions. Section 3, in addition,
examines the situation of European producers who may also find
themselves in a weak position in negotiations with large streaming
platforms — and at the same time unable to rely on the legal solutions
developed for authors and performers. Section 4 summarizes the results of
the analysis.
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Introduction

Streaming music, films, and TV shows is gradually becoming the dominant
way people enjoy entertainment and culture. In 2023, global streaming
revenues from recorded music soared to a record-breaking 19.3 billion U.S.
dollars, marking a more than sevenfold increase from the 2.6 billion
reported in 2015.° Streaming now represents over 67 percent of the total

3 Statlsta Muszc streamlng revenue worldwzde from 2005 to 2023, available at:

(accessed July 2024).
See also Susan Butler, /nside the Global Digital Muszc Market World Intellectual Property
Organization, 2021, 13, available at:
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https://www.statista.com/statistics/587216/music-streaming-revenue/

worldwide revenue from recorded music.* The growth of video streaming
services like Netflix and Amazon Prime Video is similarly impressive.
While the primary source of revenue from the exploitation of audiovisual
works still remains traditional television broadcasting in major national
markets,” video streaming market is projected to generate as much as 100.60
billion Euros in revenue in 2024, reflecting a growth rate of 13.5 percent.® It
is further anticipated that revenue from global video streaming will grow at
an annual rate of 8.53 percent from 2024 to 2027, reaching 128.60 billion
Euros by 2027.” Much in line with this trend, in Europe, local producers are
indicating a rise in their business dealings with streaming platforms and
anticipate a growing significance in revenue generation through streaming
platforms in the forthcoming years.® Conversely, revenue from traditional
television and cinema is expected to diminish in importance.” Not only are
on-demand subscription streaming services increasingly gaining in
popularity and revenues, but UGC platforms, such as YouTube, are also
engaging millions of users daily."® YouTube is the second-largest streaming
platform with a 22 percent market share, just after Netflix with its 31
percent share." Revenues on YouTube are growing at an impressive pace,
increasing from 1.3 percent in 2022 to 7.8 percent in 2023, reaching 31.5
billion U.S. dollars."

However, a large part of this growing streaming revenue does not
necessarily reach authors and performers (jointly referred to as “creators” in
the following analysis) of the music, movies, TV shows and other

https://www.wipo.int/edocs/mdocs/copyright/en/scer_41/scer 41 2.pdf  (accessed  July

2024), observing that music streaming services have become “the dominant form of digital
music offerings for recorded music around the globe”.

4 Statista, id.

5 Buropean Commission, Staff Working Document, “European Media Industry Outlook”,
Brussels, 1 May 2023,

SWD(2023) 150 final, 38.

6 Statista, Video Streaming (SVoD) - Worldwide, available at:
https:/fr.statista.com/outlook/dmo/digital-media/video-on-demand/video-streaming-svod/w
orldwide (accessed July 2024).

"1d.

8 European Commission, Staff Working Document, “European Media Industry Outlook”,
Brussels, 1 May 2023,

SWD(2023) 150 final, 39, 49. See also European Commission, Directorate-General for
Communications Networks, Content and Technology, Study on contractual practices
affecting the transfer of copyright and related rights and the creators and producers’
ability to exploit their rights, No. 2023-031, under Framework Contract
CNECT/2022/0OP/0036, Brussels, Ares(2023), 19 October 2023, 7.

° European Commission, Staff Working Document, “European Media Industry Outlook”,
Brussels, 1 May 2023,

SWD(2023) 150 final, 39.

1 Monique Solomons, “90 YouTube statistics: Revenue, marketing, and content”,
Linearity, 20 March 2024, available at: https: linearity.io/bl tube-statisti
(accessed July 2024).
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copyrighted content that is streamed online. While revenues from streaming
are substantial and access to copyright-protected content may be vigorously
controlled by right holders, it is often not the creators themselves who
benefit from the growing digital content earnings and reinforced access
controls.”® As highlighted by many commentators and also observed by
governing institutions, creators, along with users, have largely taken a
backseat in shaping current copyright policy, which tends to focus on
industry interests — in particular the relationship between the creative
industry and content distributors — and may overlook authors and
performers.'*

The issue is truly global in scope. GRULAC has recently called for a WIPO
analysis on digital copyright to ensure that creators receive fair
remuneration, emphasizing streaming as a primary concern in this respect.'
In its Proposal for Analysis of Copyright Related to the Digital
Environment, GRULAC highlights that “[t]here are several tools, whose
form can be adapted to each national legislation, to manage the right to be
remunerated of authors and performers”, including “the Collective

13 See, e.g., GESAC Report, Study on the place and role of authors and composers in the
European music streaming market, September 2022; FEuropean Commission,
Directorate-General for Communications Networks, Content and Technology, Study on
contractual practices affecting the transfer of copyright and related rights and the creators
and producers’ ability to exploit their rights, No. 2023-031, under Framework Contract
CNECT/2022/0P/0036, Brussels, Ares(2023), 19 October 2023; Stéphanie Carre,
Stéphanie Le Cam, and Franck Macrez, Buyout contracts imposed by platforms in the
cultural and creative sector, Study Requested by the JURI Committee, European
Parliament, November 2023.

4 European Commission, Directorate-General for Communications Networks, Content and
Technology, Study on contractual practices affecting the transfer of copyright and related
rights and the creators and producers’ ability to exploit their rights, No. 2023-031, under
Framework Contract CNECT/2022/0OP/0036, Brussels, Ares(2023), 19 October 2023;
Stéphanie Carre, Stéphanie Le Cam, and Franck Macrez, Buyout contracts imposed by
platforms in the cultural and creative sector, Study Requested by the JURI Committee,
European Parliament, November 2023. See also Jane C. Ginsburg, “The concept of
authorship in comparative copyright law”, DePaul Law Review 52 (2003), 1063 (1063);
Christophe Geiger, “Constitutionalising intellectual property law? The influence of
fundamental rights on intellectual property in the European Union”, /IC 37 (2006), 381
(381); Giancarlo Frosio, “Reforming the C-DSM Reform: A User-Based Copyright Theory
for Commonplace Creativity”, /IC 51 (2020) 709 (731); P. Bernt Hugenholtz, “Is Spotify
the New Radio? The Scope of the Right to Remuneration for ‘Secondary Uses’ in Respect
of Audio Streaming Services”, in: V. Fischer, G. Nolte, M. Senftleben, and L.
Specht-Riemenschneider (eds.), Gestaltung der Informationsrechtsordnung: Festschrift fiir
Thomas Dreier zum 65. Geburtstag (C.H. Beck, 2022), p. 161; Séverine Dusollier,
“Ensuring a Fair Remuneration to Authors and Performers in Music Streaming”, Revue des
Juristes de Scienc.es Po 25 (2024), 34.

15 WIPO Standing Committee on Copyright and Related Rights, Forty-Third Session,
Geneva, 13-17 March 2023, Proposal for Analysis of Copyright Related to the Digital
Environment, submitted by the Group of Latin American and Caribbean Countries

(GRULAOQ), SCCR/43/7, 13 March 2023, available at:
https://www.wipo.int/edocs/mdocs/copyright/en/sccr_43/sccr_43_7.pdf (accessed
September 2024).
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Management or another mechanism which countries may consider
propitious for the [remuneration] rights”.'® Furthermore, in February 2024,
South Africa passed the Copyright Amendment Bill, which likewise aims to
establish mechanisms to ensure fair remuneration for the country’s authors
and performers.!” The Bill introduces provisions guaranteeing authors of
literary or musical works and performers of audio-visual works and sound
recordings “a fair share of the royalty” received from the exploitation of
their works and performances.'® This right of authors and music performers
to a share in the royalties (but, interestingly, not that of actors) is
enforceable “subject to any agreement to the contrary”." This means that
their entitlement to a fair share of royalties can be overridden by contract,
which might, for instance, provide for a lumpsum payment instead. In
contrast, actors are excluded from this option, which arguably affords them
stronger protection under the Bill by mandating their entitlement to
royalties in all cases. Yet another clause of the Bill provides that assignment
of copyright in a literary or musical work shall only be valid for a period of
up to twenty-five years from the date of such assignment, thereby
establishing an automatic revocation of a right after this period.?

In the EU, several mechanisms have already been put in place, either
relatively recently through the harmonized rules of the Directive on
Copyright in the Digital Single Market (CDSMD) passed in 2019, or as
part of longer-standing practices in individual EU Member States. These
mechanisms include, first, rules governing licensing agreements between
creators and exploiters of works and performances, such as ex post contract
adjustments, provisions favouring royalties over lumpsum payments, norms
regulating the choice of jurisdiction, and a number of other provisions of
mandatory copyright contract law. Second, Article 17 CDSMD introduced a
specific liability regime for UGC platforms like YouTube to encourage
rights clearance initiatives. Additionally, the EU utilizes mandatory
collective licensing, for instance in the area of so-called “residual
remuneration rights” which creators retain even after the contractual
transfer of rights to exploiters of their works and performances. Mandatory

161d., para. 8.

' Republic of South Africa, Copyright Amendment Bill (B13-2017), available at:
https://pmg.org.za/bill/705/ (accessed September 2024). For further in-depth discussion of
this legislative instrument, which is still (as of September 2024) awaits presidential
approval to become final, see Desmond O Oriakhogba and Eunice O Erhagbe, “The
Copyright Amendment Bill: A New Vista for Fair Remuneration for South African
Creators and Performers?”, GRUR International (forthcoming 2024).

'8 Republic of South Africa, Copyright Amendment Bill (B13-2017), id., Sections 6A, 8A,
and 9A.

Y 1d., Sections 6A and 9A.

20 1d., Section 25.

21 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019
on copyright and related rights in the Digital Single Market and amending Directives
96/9/EC and 2001/29/EC (Text with EEA relevance), OJ L 130, 17 May 2019, p. 92
(CDSMD).
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collective licensing also plays an important role in relation to remunerated
copyright exceptions.

The following analysis explores individual aspects of this regulatory toolkit.
The overview may yield impulses for discussions and policy initiatives
seeking to ensure that creators receive a fair share of the revenue accruing
from the streaming of their works and performances. Section 1 presents an
overview of the exclusive rights that apply to the realm of streaming and
provide a basis for remuneration claims. Section 2 then introduces the issue
of rights clearance and describes legal mechanisms used in the EU to ensure
fair remuneration for authors and performers. The analysis addresses
individual licensing agreements, mandatory collective licensing, and
remunerated copyright exceptions. Section 3 additionally examines the
situation of European producers who may find themselves in a weak
position in negotiations with large streaming platforms and, at the same
time, unable to rely on the fair remuneration mechanisms developed for
authors and performers. Section 4 summarizes the results of the analysis.

1. Exclusive Rights

EU copyright law does not contain a specific definition of “streaming.” This
silence, however, does not imply that streaming services fall outside the
scope of the exclusive rights that have been harmonized at EU level.

1.1 Rights of Communication to the Public and Making Available

With regard to on-demand streaming services, the broad right of
communication to the public is of particular relevance that has been granted
in Article 3(1) of the Information Society Directive (“ISD”):*

Member States shall provide authors with the exclusive right to authorise
or prohibit any communication to the public of their works, by wire or
wireless means, including the making available to the public of their works
in such a way that members of the public may access them from a place
and at a time individually chosen by them.

In line with Article 8 of the WIPO Copyright Treaty,” Article 3(1) ISD
clarifies that the right of communication to the public encompasses the
on-demand dissemination of content, offering the audience flexibility as to
the place and time of access. Article 3(2) ISD adds a specific making
available right for performers, phonogram producers, film producers and
broadcasting organizations. By virtue of Article 15(1) CDSMD, press
publishers can also invoke the making available right granted in Article 3(2)

22 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on
the harmonisation of certain aspects of copyright and related rights in the information
society, OJ L 167, 22 June 2001, p. 10 (ISD).

3 Cf. Recital 15 ISD.
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ISD. On-demand streaming services — offering content in such a way that
members of the public are free to choose the place and time of access
individually — thus, fall within the province of harmonized EU copyright
and related rights law.

The specific regulation of online content-sharing service providers
(“OCSSP”)* in Article 17 CDSMD confirms this finding. According to
Article 17(1), an OCSSP performs an act of communication to the public or
an act of making available to the public “when it gives the public access to
copyright-protected works or other protected subject matter uploaded by its
users.”” Interestingly, streaming has explicitly been mentioned in this
context. Recital 62 CDSMD points out that the regulation of OCSSPs seeks
to cover:

only online services that play an important role on the online content
market by competing with other online content services, such as online
audio and video streaming services, for the same audiences.?

Further exclusive rights — and more complex regulations of linear modes of
content dissemination — enter the picture when the analysis is extended to
live streaming.”’ In the landmark decision Football Association Premier
League (“FAPL”), the CJEU dealt with territorial licenses which FAPL had
granted in respect of broadcasting rights for live transmission of Premier
League football matches.” As the Court also clarified, football matches do
not enjoy copyright protection and football players cannot be qualified as

# See the definition in Article 2(6) CDSMD.

2 Article 17(1) CDSMD. For a more detailed discussion of the question whether this right
of communication and making available to the public constitutes a new right that operates
outside the framework of Article 3 ISD, see Martin Husovec and Jodo Pedro Quintais,
“How to License Article 17? Exploring the Implementation Options for the New EU Rules
on Content-Sharing Platforms under the Copyright in the Digital Single Market Directive”,
Gewerblicher Rechtsschutz und Urheberrecht — International 70 (2021), 325 (325-48). For
the general qualification of on-demand streaming as a relevant act of “making available to
the public,” however, the relation between the exclusive rights granted in Article 17(1)
CDSMD and Article 3 ISD does not seem decisive.

% Recital 62 CDSMD. Cf. Axel Metzger and Martin Senftleben, “Understanding Article 17
of the EU Directive on Copyright in the Digital Single Market — Central Features of the
New Regulatory Approach to Online Content-Sharing Platforms”, Journal of the Copyright
Society of the U.S.A. 67 (2020), 279 (284-86).

>’ For a more detailed discussion of differences in the regulation of live streaming and
on-demand streaming, see Maurizio Borghi, “Chasing Copyright Infringement in the
Streaming Landscape”, International Review of Intellectual Property and Competition Law
42 (2011), 316 (316-43).

2 CJEU, 4 October 2011, joined cases C-403/08 and C-429/08, Football Association
Premier League, paras. 31-32. For a discussion of the fundamental legal issues raised by
the territorial restriction of the licenses in the internal market, see Ole-Andreas Rognstad,
“Sporting Events as Intellectual Property and Free Movement of Services: The
Implications of the Premier League Case”, in: Martin R.F. Senftleben, Joost Poort et al.
(eds.), Intellectual Property and Sports — Essays in Honour of Bernt Hugenholtz, The
Hague/London/New York: Kluwer Law International 2021, 291 (295-304).
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performing artists.”” However, it seems safe to assume that the rules
established in cases concerning sport events are fully applicable to other
linear content offers, such as live streams of concerts, theatre plays and
opera performances. The question of fair remuneration for authors and
performers, thus, can arise in the area of linear content offers.

In FAPL, the broadcasting signals were sent, by satellite, to broadcasters
with a license which compressed and encrypted the signal before finally
transmitting it by satellite to subscribers, who received the signal using a
satellite dish and had to employ a decoding device, such as a decoder card,
to decrypt and decompress the signal*® As the case concerned satellite
broadcasting, the Court discussed the transmission of Premier League
broadcasting signals to the public in the light of Article 1(2)(a) and (b) of
the Satellite Broadcasting Directive (“SBD”).*! The close connection with
live streaming, however, became obvious in /TV Broadcasting — a case that
concerned an internet television broadcasting service permitting users to
receive live streams of free-to-air television broadcasts.*> In ITV
Broadcasting, the CJEU confirmed the central role of the right of
communication to the public granted in Article 3(1) ISD:

Given that the making of works available through the retransmission of a
terrestrial television broadcast over the internet uses a specific technical
means different from that of the original communication, that
retransmission must be considered to be a “communication” within the
meaning of Article 3(1) of Directive 2001/29. Consequently, such a
retransmission cannot be exempt from authorisation by the authors of the
retransmitted works when these are communicated to the public.*

More specifically, the Court clarified that live streaming of broadcasting
signals via internet constituted an intervention that had to be separated from
the original transmission initiated by the broadcasting organization
concerned. As live streaming did not merely aim at maintaining or
improving the quality of the original transmission, it could not be
considered a mere technical means falling outside the scope of the
communication concept underlying Article 3(1) ISD.** By contrast, each of
the two transmissions — the original terrestrial broadcast and the live
streaming of broadcast works over the internet — had to be authorized
individually and separately because each of the two transmissions was made

» CJEU, 4 October 2011, joined cases C-403/08 and C-429/08, Football Association
Premier League, paras. 31-32.

3 1d. para. 38.

31 1d., para. 57. See Council Directive 93/83/EEC of 27 September 1993 on the
coordination of certain rules concerning copyright and rights related to copyright
applicable to satellite broadcasting and cable retransmission, OJ L 248, 6 October 1993, p.
15.

32 CJEU, 7 March 2013, case C-607/11, ITV Broadcasting, paras. 8-9.

3 1d., para. 26.

¥ 1d., paras. 28-30.
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“under specific technical conditions, using a different means of transmission
for the protected works, and each is intended for a public.”** Importantly,
this means that in the case of live streaming of broadcasting signals, the
requirement of a relevant public for assuming a communication to the
public in the sense of Article 3(1) ISD is readily fulfilled. It is not necessary
to demonstrate that the live stream reaches a “new” public*® which was not
taken into account by the right holder when authorizing the original
broadcast.’

While ITV Broadcasting confirmed the central role of Article 3(1) ISD, it
would be premature to jump to the conclusion that, in both streaming
scenarios — on-demand streaming and live streaming — the analysis will
always lead back to the right of communication to the public that has been
harmonized at EU level. ITV Broadcasting concerned a copyright claim. In
the area of copyright, Article 3(1) ISD recognizes a general right of
communication to the public as well as the more specific right of making
available to the public which, as explained above, covers situations where
the public can freely choose the place and time of access. In the area of
related rights, however, the harmonization at EU level is less complete.
Article 3(2) ISD only awards performers, phonogram producers, film
producers and broadcasting organizations the right of making available to
the public — in the sense of a right covering interactive, on-demand
transmissions of content giving the audience freedom to choose the place
and time of access.” Article 15(1) CDSMD adds press publishers to the
circle of beneficiaries. In contrast to copyright holders, however, these
related right holders do not enjoy a harmonized general right of
communication to the public.

The CJEU decision in C More Entertainment shed light on this
harmonization gap.*” The case concerned an internet site with links enabling
users to circumvent the paywall put in place by the pay-TV station C More

3 1d., para. 39.

3¢ As to the requirement of a new public in broadcasting and cable retransmission cases, see
CJEU, 13 October 2011, joined cases C-431/09 and C-432/09, Airfield and Canal Digitaal,
paras. 72-77; CJEU, 4 October 2011, joined cases C-403/08 and C-429/08, Football
Association Premier League, para. 197; CJEU, 7 December 2006, case C-306/05,
SGAE/Rafael Hoteles, paras. 40 and 42. As to the use of this criterion in hyperlinking
cases, see CJEU, 13 February 2014, case C-466/12, Svensson, para. 24-27; CJEU, 8
September 2016, C-160/15, GS Media, paras. 37 and 42-43; CJEU, 26 April 2017, case
C-527/15, Stichting Brein (Filmspeler), paras. 33 and 48; CJEU, 14 June 2017, case
C-610/15, Stichting Brein (The Pirate Bay), paras. 28 and 45. See also Péter Mezei, “Enter
the Matrix: The Effects of the CJEU’s Case Law on Linking and Streaming Technologies”,
Gewerblicher Rechtsschutz und Urheberrecht — International (2016), 877 (877-900);
Stavroula Karapapa, “The Requirement for a ‘New Public” in EU Copyright Law”,
European Law Review 1 (2017), 63 (63-81).

37 CJEU, 7 March 2013, case C-607/11, ITV Broadcasting, para. 39.

38 Cf. CJEU, 26 March 2015, case C-279/13, C More Entertainment, para. 26.

¥ 1d., para. 31.
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Entertainment. In this way, internet users could obtain free access to live
broadcasts of ice hockey matches which C More Entertainment had
intended to make available only against payment of a fee.*’ In the absence
of valid copyright claims, C More Entertainment could only assert related
rights as a broadcasting organization.*' To invoke protection under Article
3(2)(d) ISD, however, it would have been necessary to demonstrate that the
unauthorized use fell within the category of interactive on-demand
transmissions — with freedom of place and time for the public. The case,
however, concerned live broadcasts. The links could thus be regarded as a
specific form of live streaming, but not as a relevant form of on-demand
streaming. The requirement of double flexibility — flexibility as to both
place and time — was not satisfied.*

Considering this fact pattern and the lack of a regulatory response in Article
3(2) ISD, the Court had recourse to the stipulations in the Rental, Lending
and Related Rights Directive (RLRD).* The title of Article 8 RLRD
explicitly refers to “[bJroadcasting and communication to the public.”
Nonetheless, a harmonized general right of communication to the public for
broadcasting organizations is sought in vain. Article 8(3) RLRD only grants
broadcasting organizations:

the exclusive right to authorise or prohibit the rebroadcasting of their
broadcasts by wireless means, as well as the communication to the public
of their broadcasts if such communication is made in places accessible to
the public against payment of an entrance fee.

Against this background, the Court lent weight to the fact that Recital 16
RLRD offers Member States the opportunity to provide for “more
far-reaching protection for owners of rights related to copyright than that
required by the provisions laid down in this Directive in respect of
broadcasting and communication to the public.”* According to the CJEU,
this option implies that:

the Member States may grant broadcasting organisations an exclusive right
to authorise or prohibit acts of communication to the public of their
transmissions on conditions different from those laid down in Article 8(3)
and in particular transmissions to which members of the public may obtain
access from a place individually chosen by them, it still being understood

401d., paras. 10-12.

4'1d., para. 17.

“1d., paras. 25-27.

4 Directive 2006/115/EC of the European Parliament and of the Council of 12 December
2006 on rental right and lending right and on certain rights related to copyright in the field
of intellectual property (codified version) (RLRD), OJ L 376, 27 December 2006, p. 28.

“ CJEU, 26 March 2015, case C-279/13, C More Entertainment, para. 33. Cf. Recital 16
RLRD.
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that, as provided for in Article 12 of Directive 2006/115, such a right must
not affect the protection of copyright in any way.*

EU Member States are thus free to bestow upon broadcasting organizations
a more general right of communication to the public, going beyond the
specific rebroadcasting and public communication right in Article 8(3)
RLRD.* In practice, this means that the impact of related rights on live
streaming depends on potentially divergent approaches in EU Member
States. The scope of related rights, such as the related rights of broadcasting
organizations, may differ from one country to the other. The prejudicial
questions underlying the CJEU decision in C More Entertainment, for
instance, arose from the grant of a broader, more general right of
communication to the public in Sweden — a right that was not restricted to
acts of making works available on demand in the sense of Article 3(2)
ISD.*

1.2 Reproduction Right and Exception for Transient Copying

In comparison with the interplay of harmonized rights of communication to
the public at EU level and supplementary national solutions in the field of
related rights, the legal landscape shaped by harmonized reproduction rules
appears rather straightforward. For both copyright and related right holders,
Article 2 ISD sets forth a general right of reproduction covering “direct or
indirect, temporary or permanent reproduction by any means and in any
form, in whole or in part.” As the explicit reference to “temporary” acts of
reproduction shows, streaming falls within the province of this exclusive
right even if it does not involve more than transient, temporary copying of
protected content. EU legislation has counterbalanced this broad grant of
control over reproduction in Article 2 ISD by providing, in Article 5(1)
ISD, for a mandatory exemption of temporary acts of reproduction:

which are transient or incidental [and] an integral and essential part of a
technological process and whose sole purpose is to enable:

(a) a transmission in a network between third parties by an intermediary, or
(b) a lawful use

of a work or other subject-matter to be made, and which have no
independent economic significance, shall be exempted from the
reproduction right provided for in Article 2.

Dealing with temporary reproductions performed within the memory of a
satellite decoder and on a television screen in FAPL,* the CJEU highlighted
that, despite the continental-European tradition of interpreting copyright

4 CJEU, id., para. 35.

4 1d., para. 36.

471d., para. 19.

“ CJEU, 4 October 2011, joined cases C-403/08 and C-429/08, Football Association
Premier League, para. 160.
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limitations strictly,* an interpretation was necessary that enabled the
effectiveness of the copyright limitation, ensured the development and
operation of new technologies, and safeguarded “a fair balance between
the rights and interests of right holders, on the one hand, and of users of
protected works who wish to avail themselves of those new technologies,
on the other.”"

Taking these general considerations as a starting point, the Court
systematically removed obstacles that could have prevented a finding of
compliance with Article 5(1) ISD. In the Court’s view, the mere reception of
broadcasts — the picking up of broadcasts and their visual display — in
private circles did not constitute a restricted act under EU or national
legislation. In the context of Article 5(1) ISD, such reception had to be
considered lawful. Accordingly, the temporary copying had the sole purpose
of enabling a “lawful use” within the meaning of Article 5(1)(b) ISD.*
Addressing the further requirement of “no independent economic
significance,” the Court focused on the fact that the temporary acts of
reproduction at issue — carried out within the memory of a satellite decoder
and on television screen — formed an inseparable and non-autonomous part
of the process allowing the reception of broadcasts. Users of the service did
not have any influence on the process. They may even be unaware of
reproductions taking place. On this basis, the Court concluded that the
temporary copying was not “capable of generating an additional economic
advantage going beyond the advantage derived from mere reception of the
broadcasts at issue.”?

4 1d., para. 162. As to differences between copyright’s legal traditions in this regard, see
Martin Senftleben, “Bridging the Differences Between Copyright’s Legal Traditions — the
Emerging EC Fair Use Doctrine”, Journal of the Copyright Society of the U.S.A. 57 (2010),
521 (522-25).

0 CJEU, id., paras. 163 and 179. With regard to the particular relevance of this statement in
the context of text and data mining, see Thomas Margoni and Martin Kretschmer, “A
Deeper Look Into the EU Text and Data Mining Exceptions: Harmonisation, Data
Ownership, and the Future of Technology”, CREATe Working Paper 2021/7, Glasgow:
CREATe Centre 2021, 18-19.

S CJEU, id., para. 164. As to the more recent recognition that copyright limitations in the
EU acquis confer user rights on beneficiaries, see CJEU, 29 July 2019, case C-516/17,
Spiegel Online, para. 54; CJEU, 29 July 2019, case C-469/17, Funke Medien NRW, para.
70. For a more detailed discussion of this point, see Tanya Aplin and Lionel Bently, Global
Mandatory Fair Use: The Nature and Scope of the Right to Quote Copyright Works,
Cambridge: Cambridge University Press 2020, 75-84; Christophe Geiger and Elena
Izyumenko, “The Constitutionalization of Intellectual Property Law in the EU and the
Funke Medien, Pelham and Spiegel Online Decisions of the CJEU: Progress, but Still
Some Way to Go!”, International Review of Intellectual Property and Competition Law 51
(2020), 282 (292-98).

2. CJEU, 4 October 2011, joined cases C-403/08 and C-429/08, Football Association
Premier League, paras. 171-72.

3 1d., paras. 176-78.
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With these findings, the Court had surmounted all hurdles posed by Article
5(1) ISD itself. In addition, however, the issue of compliance with Article
5(5) ISD entered the picture: the “three-step test” permitting reliance on
copyright limitations in certain special cases that do not conflict with a
normal exploitation of the work and do not unreasonably prejudice the
legitimate interests of copyright holders.> In this regard, the Court simply
stated that, in view of the considerations concerning lawful use and
independent economic significance, the temporary copying at issue also
satisfied all criteria following from the three-step test.”® The Court, thus,
deduced compliance with the three-step test from compliance with the
individual conditions of a specific statutory copyright limitation, namely the
exemption of temporary acts of reproduction in Article 5(1) ISD. Evidently,
this circular line of reasoning de facto neutralizes the three-step test. If
compliance with the individual requirements of a statutory copyright
limitation automatically implies compatibility with the three-step test, the
test no longer plays an independent role in the assessment. As inconsistent
as this may appear in the light of the architecture of Article 5 ISD — adding
the three-step test as an overarching control instrument in the fifth
paragraph®® — it allowed the CJEU to declare the temporary acts of
reproduction permissible without any further scrutiny.”’

The question of relevant acts of reproduction at the receiving end also
featured prominently in Meltwater. This case concerned the creation of
temporary copies of an internet site on-screen and in the cache of a
computer hard disk. More specifically, the CJEU had to determine whether
online receipt of monitoring reports stemming from Meltwater’s media

5* For a detailed discussion of these assessment criteria, see Martin Senftleben, Copyright,
Limitations and the Three-Step Test — An Analysis of the Three-Step Test in International
and EC Copyright Law (The Hague/London/New York: Kluwer Law International, 2004),
133-244; Christophe Geiger, Daniel Gervais and Martin Senftleben, “The Three-Step Test
Revisited: How to Use the Test’s Flexibility in National Copyright Law”, American
University International Law Review 29 (2014), 581 (581-626); Christophe Geiger,
Jonathan Griffiths and Reto Hilty, “Declaration on a Balanced Interpretation of the
‘Three-Step Test’ in Copyright Law”, International Review of Intellectual Property and
Competition Law 39 (2008), 707.

3 CJEU, 4 October 2011, joined cases C-403/08 and C-429/08, Football Association
Premier League, para. 181.

%6 For a critique of this regulatory approach (“worst case scenario”), see Martin Senftleben,
“The International Three-Step Test — A Model Provision for EC Fair Use Legislation”,
Journal of Intellectual Property, Information Technology and E-Commerce Law (JIPITEC)
1 (2010), 67 (69-74).

57 CJEU, id., paras. 181-182. The same approach can be observed in CJEU, 17 January
2012, case C-302/10, Infopaq II, para. 56. For a more detailed discussion of potential
circularity, see Martin Senftleben, “From Flexible Balancing Tool to Quasi-Constitutional
Straitjacket — How the EU Cultivates the Constraining Function of the Three-Step Test”, in:
J. Griffiths and T. Mylly (eds.), Global Intellectual Property Protection and New
Constitutionalism — Hedging Exclusive Rights (Oxford: Oxford University Press, 2021), 83
(94-95).
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monitoring service required a licence covering the reproduction right.”® As
in FAPL, the Court adopted a flexible approach seeking to create breathing
space for new technologies, products and services. According to the CJEU,
it was irrelevant that on-screen copies remained in existence for as long as
the internet user kept the browser open and stayed on the website. As the
copying was still limited to what was necessary for the proper functioning
of the technological process for website viewing, the on-screen copies had
to be qualified as “transient” in the sense of Article 5(1) ISD.” The Court
also established that the cached copies neither existed independently of, nor
had a purpose independent of, the technological process at issue. For that
reason, they had to be regarded as “incidental.”® Interestingly, the Court
embarked on a more detailed discussion of the additional compliance
criteria following from the three-step test in Article 5(5) ISD. The final
outcome, however, remained the same: in the Court’s view, the on-screen
copies and the cached copies satisfied all conditions of the three-step test.
Hence, the temporary copying at issue did not amount to acts of
reproduction requiring a license.®!

In the light of this CJEU jurisprudence, it seems safe to assume that the
exemption of temporary copying in Article 5(1) ISD covers the reception of
streaming content — at least when the streaming service offers lawful access
to protected material. The equation is different when the streaming concerns
illegal content. In such a case, the three-step test of Article 5(5) ISD is no
longer a toothless tiger. The CJEU held in Filmspeler that a conflict with a
normal exploitation arose from temporary acts of reproducing protected
works on a multimedia player with add-ons that provided links to illegal
streaming websites because ‘“that practice would usually result in a
diminution of lawful transactions relating to the protected works.”®* The
Court thus focussed on whether the exemption of temporary acts of copying
in Article 5(1) ISD was likely to kill demand for literary and artistic works
by acting as a substitute.

However, as long as a streaming service does not provide access to illegal
content and refrains from offering download options going beyond mere
temporary copying, no rights clearance seems necessary with regard to
transient copies made by users who receive streaming content. The central
exclusive right to be taken into account in streaming cases is the right of
communication to the public, including on-demand making available, that
has been harmonized in EU copyright law.®* In related rights cases, the

% CJEU, 5 June 2014, case C-360/13, Public Relations Consultants Association
(“Meltwater”), paras. 7-10.

¥ 1d., paras. 45-46.

0 1d., para. 50.

1 1d., paras. 54-62.

2 CJEU, 26 April 2017, case C-527/15, Stichting Brein (Filmspeler), para. 70.

6 Article 3(1) ISD. Cf. Irini Stamatoudi, Paul Torremans and Stavroula Karapapa, “The
Information Society Directive”, in: Irini Stamatoudi and Paul Torremans (eds.), EU
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harmonization covers the interactive right of making available.*® A more
general right of communication to the public for related right holders — with
a broader scope than Article 8(3) RLRD — may follow from domestic
legislation in EU Member States.®

2. Remuneration Mechanisms

As both live streaming (right of communication to the public) and
on-demand streaming (right of making available to the public) fall within
the scope of the exclusive rights granted in European or national copyright
and related rights legislation, the provision of streaming services, in general,
requires the authorization of right holders. However, this result of the
analysis is good news for creators only if, as a result of the rights
acquisition process, they receive a fair share of the revenue accruing from
the streaming of film, TV shows and music productions.

With regard to the legal mechanisms directing revenue streams to different
actors, two major scenarios can be distinguished. Firstly, rights clearance
may take place at industry level: the streaming industry enters into
negotiations with the content industry and agrees on a licensing fee. For
creators seeking remuneration, this scenario can pose particular difficulties.
If the exploitation contract they concluded with producers does not provide
for a fair share of licensing revenue, the content industry may withhold
streaming revenue and refuse to pass it on to the individual author or
performer — unless the individual creator successfully invokes the fair
remuneration rules of EU copyright contract law (2.1).

Another scenario that can contribute to improving remuneration for
individual authors and performers involves mandatory collective licensing:
where copyright contract law proves ineftective, legislators may ensure that
a portion of online streaming revenue flows directly to collective rights
management organizations, which then distribute (a part of) these funds
directly to creators in accordance with their repartitioning schemes. This
flow of revenues to creators can be set in motion by introducing unwaivable
residual remuneration rights (2.2). Alternatively, remuneration obligations
that accompany copyright exceptions, such as private copying or UGC
exceptions, can constitute a source of extra revenue for authors and
performers (2.3).

Copyright Law — A Commentary (2nd ed., Cheltenham: Edward Elgar 2021), §11.18 to
§11.20.

6 Article 3(2) ISD.

% CJEU, 26 March 2015, case C-279/13, C More Entertainment, para. 36.
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2.1 Individual Licensing Agreements

When providers of streaming services do not produce content themselves
(and obtain rights as content producers and contracts with authors and
performers), they may obtain streaming rights by concluding licensing
agreements with the creative industry: film studios, music labels, etc. The
rights clearance, thus, becomes a matter of negotiations between industry
branches: the streaming industry on the one hand and the producers of
streaming content — or holders of larger content repertoires — on the other.®
Here, in turn, two scenarios can be distinguished: the Netflix/Spotify
scenario of fully licensed platforms (2.1.1), and the UGC scenario relating
to platforms such as YouTube or Facebook (2.1.2). The following sections
discuss each of these major scenarios, assessing the efficacy of licensing
agreements in terms of creators’ fair remuneration under each of them
(2.1.3), particularly when governed by the mandatory copyright contract
rules that have been adopted in the EU.

2.1.1 Fully Licensed Platforms

As mentioned already, the payment of licensing fees in the growing
streaming segment offers the prospect of a higher income. However, the rise
in licensing revenue need not be good news for individual creators. In
practice, industry-level licensing agreements can make it particularly
challenging for authors and performers to receive a fair share of streaming
income. Based on the exploitation contracts concluded with creators — in
many cases so-called “buyout” contracts merely offering a lumpsum
honorarium without any royalty component®” — the content industry may be
in a position to keep a large part of the licensing revenue.® Consequently,
creators do not share in the increasing popularity and success of streaming
services. In essence, thus, whether the profitability of online streaming
improves the financial situation of authors and performers depends on the

% European Commission, Directorate-General for Communications Networks, Content and
Technology, Study on contractual practices affecting the transfer of copyright and related
rights and the creators and producers’ ability to exploit their rights, No. 2023-031, under
Framework Contract CNECT/2022/0P/0036, Brussels, Ares(2023), 19 October 2023;
Stéphanie Carre, Stéphanic Le Cam, and Franck Macrez, Buyout contracts imposed by
platforms in the cultural and creative sector, Study Requested by the JURI Committee,
European Parliament, November 2023.

67 Stéphanie Carre, Stéphanie Le Cam, and Franck Macrez, Buyout contracts imposed by
platforms in the cultural and creative sector, Study Requested by the JURI Committee,
European Parliament, November 2023.

8 Alarmingly, this practice is becoming predominant in the streaming ecosystem. See
French Presidency Report Effectivité du cadre européen du droit d’auteur (2022), available
at:  https://data.consilium.curopa.cu/doc/document/ST-10629-2022-INIT/x/pdf (accessed
July 2024); European Commission, Directorate-General for Communications Networks,
Content and Technology, Study on contractual practices affecting the transfer of copyright
and related rights and the creators and producers’ ability to exploit their rights, No.
2023-031, under Framework Contract CNECT/2022/OP/0036, Brussels, Ares(2023), 19
October 2023, 5-7.
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terms of the exploitation contract they sign when transferring their rights to
a producer.”’

Despite the negative effect of buyout practices on the remuneration of
individual creators, recent studies indicate their increasing prevalence in the
European creative sectors.”’ In the field of music, in particular, the 2023
report by the European Composer and Songwriter Alliance (ECSA)
revealed that 53 percent of ECSA members reported licensing based on
buyout contracts, while 63 percent reported an increase in such contracts
over the last three years.”' Similar issues arise in the audiovisual sector,
where European film and TV directors, along with screenwriters, are
increasingly voicing concerns about payment problems in such buyout
contracts.” Since they often work independently, these creators lack strong
negotiation leverage.” In addition, the entire industry, as a 2024 study
commissioned by the European Parliament indicates, operates on the
presumption of authors transferring rights to producers, prevalent in many
countries.” The producer, responsible for project finances, often seeks
extensive rights from creators to ensure future use of the work, with
contracts for screenwriters and directors typically being non-negotiable.”
This, coupled with the sophisticated, costly, and large-scale nature of
audiovisual production involving numerous participants,” and with the
difficulties associated with determining the worth of a lumpsum payment

% The weaker contractual position of authors and performers in their contractual
relationships with exploiters of their works is explicitly highlighted in Recital 72 CDSMD.

0 Stéphanie Carre, Stéphanie Le Cam, and Franck Macrez, Buyout contracts imposed by
platforms in the cultural and creative sector, Study Requested by the JURI Committee,
European Parliament, November 2023, 8-9.

"' European Composer and Songwriter Allience (ESCA), Navigating the Path to Fair
Practice, Report, available at:
https://composeralliance.org/media/1465-ecsa-report-on-fair-practice.pdf (accessed July
2024), 6.

> European Commission, Directorate-General for Communications Networks, Content and
Technology, Study on contractual practices affecting the transfer of copyright and related
rights and the creators and producers’ ability to exploit their rights, No. 2023-031, under
Framework Contract CNECT/2022/0OP/0036, Brussels, Ares(2023), 19 October 2023, 12;
Stéphanie Carre, Stéphanie Le Cam, and Franck Macrez, Buyout contracts imposed by
platforms in the cultural and creative sector, Study Requested by the JURI Committee,
European Parliament, November 2023, 54.

" European Commission, Directorate-General for Communications Networks, Content and
Technology, Study on contractual practices affecting the transfer of copyright and related
rights and the creators and producers’ ability to exploit their rights, No. 2023-031, under
Framework Contract CNECT/2022/0OP/0036, Brussels, Ares(2023), 19 October 2023, 12.

™ Stéphanie Carre, Stéphanie Le Cam, and Franck Macrez, Buyout contracts imposed by
platforms in the cultural and creative sector, Study Requested by the JURI Committee,
European Parliament, November 2023, 54.

P 1d.

% 1d.
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early in the creative process,”” generates a highly unfavourable situation for
individual creators in the film sector.

While buyout contracts with creators have been known in the European
tradition for a long time, the increasing influence of US law, specifically the
so-called “work made for hire” doctrine,” in both the music and audiovisual
sectors, can be a propelling force that increases the impact of buyout
practices.” Many large streaming platforms are based in the US, and one in
ten of all on-demand services in Europe belong to US companies,*® which
then frequently request the choice of US law in exploitation contracts with
European creators.®!

EU law does not, however, leave creators empty-handed in such situations.
With the adoption of Articles 18 to 23 CDSMD, specific copyright contract
rules have been introduced to strengthen the position of creators in their
contractual relationship with exploiters of their works and performances.
Article 18(1) CDSMD establishes the general principle that:

where authors and performers license or transfer their exclusive rights for
the exploitation of their works or other subject matter, they are entitled to
receive appropriate and proportionate remuneration.®

Several provisions of the Directive give this broad principle a more concrete
shape. These include, among others, restrictions on buyouts, emphasizing
the exceptional nature of lumpsum payments, ex post contract adjustments,
the revocation of rights, transparency obligations seeking to ensure
adequate information on streaming revenue, and the regulation of choice of

7 European Commission, Directorate-General for Communications Networks, Content and
Technology, Study on contractual practices affecting the transfer of copyright and related
rights and the creators and producers’ ability to exploit their rights, No. 2023-031, under
Framework Contract CNECT/2022/OP/0036, Brussels, Ares(2023), 19 October 2023, 12.

8 “Work made for hire” refers to a legal concept in copyright law where a work is created
by an employee within the scope of their employment or a work specially commissioned
for use in certain categories, such as movies or software. In these cases, the employer or
commissioning party is considered the legal author of the work, holding the rights to its use
and distribution, rather than the individual creator. See United States Copyright Office,
“Works Made for Hire”, available at: https://www.copyright.gov/circs/circ30.pdf (accessed
September 2024).

™ 1d.; Stéphanie Carre, Stéphanie Le Cam, and Franck Macrez, Buyout contracts imposed
by platforms in the cultural and creative sector, Study Requested by the JURI Committee,
European Parliament, November 2023, 53.

80 Agnes Schneeberger, Audiovisual media services in Europe — 2024 edition, European
Audiovisual Observatory, Council of Europe, July 2024, 7.

81 European Commission, Directorate-General for Communications Networks, Content and
Technology, Study on contractual practices affecting the transfer of copyright and related
rights and the creators and producers’ ability to exploit their rights, No. 2023-031, under
Framework Contract CNECT/2022/0OP/0036, Brussels, Ares(2023), 19 October 2023, 6;
European Commission, Staff Working Document, “European Media Industry Outlook”,
Brussels, 1 May 2023, SWD(2023) 150 final, 38-45.

82 Article 18(1) CDSMD.
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laws. The subsequent exploration of these copyright contract law
mechanisms culminates in a discussion of further measures not explicitly
mentioned in the CDSMD. These additional measures can be seen as
exponents of Article 18’s general fair remuneration clause. They include
collective bargaining and minimum flat-rate remuneration in cases of a
work’s commercial failure. Finally, it will be demonstrated that certain
provisions of the Audiovisual Media Services Directive, such as the
imposition of quotas for funding European production, are also relevant in
the context of streaming remuneration.

Regarding, first, the issue of lumpsum payments, Recital 73 CDSMD
clarifies that such payment “can also constitute proportionate remuneration
but it should not be the rule.” In the absence of exceptional circumstances
justifying a lumpsum arrangement, a creator’s entitlement to
“proportionate” remuneration, thus, implies that the exploitation contract
should contain a royalty component. This regulatory approach seems
comparable to the recently amended South African copyright law
mentioned above, which establishes an entitlement for authors and
performers to a fair share of the royalty from the exploitation of their
works.* However, similarly to the new South African legislation that allows
the authors’ and sound recording performers’ royalty entitlement to be
overridden by contract, the CDSMD does not categorically prohibit
lumpsum payments either. Moreover, the exceptional nature of lumpsum
remuneration in the Directive is only pointed out in a recital. It did not find
its way into a fully binding article. The Directive does not otherwise restrict
buyout practices, thus leaving them largely unharmonized. In practice, this
can lead to situations where creators assign their rights in their entirety and
for the whole period of protection in exchange for a buyout lumpsum
honorarium.

The regulation of specific cases regarding the permissibility of lumpsum
payments thus remains largely a national issue, as confirmed by Recital 73,
stating that “Member States should have the freedom to define specific
cases for the application of lump sums, taking into account the specificities
of each sector”. In this regard, the French Intellectual Property Code details,
for example, that an author’s remuneration may be calculated as a lumpsum
where: (1) the basis for calculating the proportionate share cannot be
practically determined; (2) the means to control the application of
participation are lacking; (3) the costs of calculation and control operations
would be out of proportion to the results to be achieved; (4) the nature or
conditions of the exploitation make it impossible to apply the rule of
proportional remuneration, either because the author’s contribution does not
constitute one of the essential elements of the intellectual creation of the
work, or because the use of the work is only incidental to the object
exploited; (5) in case of transfer of rights to software; and (6) in certain

8 Republic of South Africa, Copyright Amendment Bill (B13-2017), Section 6A.
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other cases laid down in the Code.** Some of these conditions reappear in
the Spanish Law of Intellectual Property, which states that a lumpsum
remuneration for the author may be set in cases (1) when it is difficult to
determine income, or verification is impossible or too costly; (2) when the
work is accessory to the main one; or (3) when the work, used alongside
others, is not essential to the overall creation.’* In a somewhat similar
manner, the Italian Copyright Act states that a flat-rate remuneration for
authors and performers is permitted where the contribution to the work or
performance is merely ancillary and the costs of the calculation operations
are disproportionate to the purpose.®

Apart from the (partial) regulation of lumpsums, the CDSM Directive
includes other safeguards for creators’ contractual position, the foremost
being the ex post contract adjustment mechanism. If an exploitation contract
fails to offer appropriate and proportionate remuneration, Article 20(1)
CDSMD offers the right to a contract adjustment. This additional rule
becomes relevant when the exploitation of the work or performance,
including via streaming, is successful. Covering all cases of
disproportionately low remuneration, it goes far beyond bestseller scenarios
where a literary and artistic production has outstanding success. Under
Article 20(1), creators can claim:

additional, appropriate and fair remuneration from the party with whom
they entered into a contract for the exploitation of their rights, or from the
successors in title of such party, when the remuneration originally agreed
turns out to be disproportionately low compared to all the subsequent
relevant revenues derived from the exploitation of the works or
performances.®’

The contract adjustment mechanism in Article 20(1) CDSMD, thus, is a
legal tool to correct disadvantageous buyout provisions ex post.

Further, similar to the new provision in the South African Copyright
Amendment Bill which establishes automatic revocation of the assigned
copyright after a twenty-five-year period,* the CDSM Directive provides
for a right of revocation in Article 22(1). This right, however, is not subject
to the expiration of a certain term; rather, it is contingent upon the
exploitation — or rather lack thereof — of the protected work. Pursuant to
Article 22(1) CDSMD, authors and performers have the right to “revoke in

8 Article L131-4 of the French Intellectual Property Code.

8 Article 46(2) of the Spanish Law of Intellectual Property 1/1996 of April 12 1996 (Real

Decreto Legislativo 1/1996, de 12 de abril, por el que se aprueba el texto refundido de la

Ley de Propiedad Intelectual) (TRLPI), as amended by Law 23/2006, available at:
https://www.boe.es/buscar/act.php?id=BOE-A-1996-8930 (accessed September 2024).

8 Article 107(2) of the Italian Copyright Act (Law No. 633 of 22 April 1941, on the

Protection of Copyright and Neighbouring Rights).

87 Article 20(1) CDSMD.

8 1d., Section 25.
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whole or in part the licence or the transfer of rights where there is a lack of
exploitation of that work or other protected subject matter.” While Recital
80 specifies that the right of revocation is triggered only when rights are
“not exploited at all”, it has been argued that the ordinary dictionary
meaning of “lack of” implies more than mere absence and hence includes,
also, insufficient exploitation.®

In the realm of streaming audiovisual works, revocation rights, however,
may be less effective due to market concentration. Given the few dominant
production companies, creators may hesitate to revoke rights from one
exploitation company, as this could restrict their options in assigning rights
to other producers.”

Both in the context of ex post contract adjustments and the revocation of
rights, the transparency obligation laid down in Article 19(1) CDSMD
offers support. It entitles creators to receive annually “up to date, relevant
and comprehensive information™' on the exploitation of their works and
performances from the parties to whom they have licensed or transferred
their rights, or their successors in title. This right to information includes
“modes of exploitation, all revenues generated and remuneration due.””
Creators can thus assess whether a claim for additional, appropriate and fair
remuneration in the sense of Article 20(1) CDSMD or a claim about the
lack of exploitation triggering a revocation right in the sense of Article 22
CDSMD can be successful.

Yet another way to safeguard the remuneration of creators through
mandatory copyright contract law is by including provisions on the choice
of law. According to a recent report for European Parliament on buyout
practices, the main concern voiced by European creators about buyouts is
that US law applies to such contracts — in other words, that the protective
measures of copyright contract law established in Europe, including the
harmonized rules of the CDSMD, are rendered inapplicable to European
authors and performers due to the choice of foreign laws reportedly often
imposed by foreign (predominantly US-based) streaming platforms.” In this
context, the choice of law safeguards therefore emerge as particularly
important for ensuring fair remuneration for European creators.
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Safeguards of this kind have already been introduced in certain EU
countries.” In Germany, for instance, it has been clarified in copyright
contract law that the right to equitable remuneration and the related rights to
contract adjustments and information about exploitation results
(transparency obligation) are compulsory if German law would be
applicable to the contract of use in the absence of a choice of law, or to the
extent that the agreement covers significant acts of use within the German
territory.”” Similarly, copyright contract law in the Netherlands clarifies that
authors and performers cannot contractually waive their right to equitable
remuneration and related contract adjustment and information
(transparency) rights.”® Moreover, Dutch law stipulates that — irrespective of
the law governing an exploitation contract — the provisions of copyright
contract law, including the right to equitable remuneration, are applicable if
the agreement would be governed by Dutch law in the absence of a choice
of law in the contract, or the exploitation completely or predominantly takes
place, or would have to take place, in the Netherlands.”” Furthermore, the
French Intellectual Property Code also stipulates that, regardless of the law
chosen by the parties, contracts in which the author of a musical
composition for an audiovisual work transfers some or all exploitation
rights to the producer cannot deprive the author of certain protective
provisions concerning remuneration for the exploitation of the work within
the French territory.”® In case of any disputes regarding the application of
these provisions, the author has the right to bring the matter before French
courts, irrespective of where the assignee or the author is established, and
regardless of any conflicting jurisdiction clauses in the contr