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A PROPOSAL TO ALLOW DISPARATE IMPACT ENVIRONMENTAL CLAIMS

by Rachael Moshman and John Hardenbergh*

s the floodwaters slowly receded from Hurricane

Katrina in New Orleans and the Gulf Coast, the land-

scape revealed not only demolished neighborhoods
but also the government’s discrimination against the region’s
poor Black and Latino communities. Covering this landscape
was a brown, filmy sediment left behind by Katrina’s polluted
floodwaters, which the U.S. Environmental Protection
Agency’s (“EPA”) early tests showed had high levels of E. coli
bacteria, oil and gas chemicals, lead, and varying quantities of
arsenic.! Other tests also found benzo(a)pyrene and petroleum
hydrocarbons at levels above the EPA’s safe limit standards.2
Coastal towns became contaminated when the hurricane lifted
up bayou sludge, polluted for decades by industrial chemicals,
heavy metals, and organic

U.S. government stop denying the risks of exposure and commit
to a thorough clean-up.¢

Poor people and people of color in Louisiana are already
more vulnerable to toxic chemical contamination.” The U.S.
Department of Agriculture (“USDA”) defines 24 of 64 parish-
es in Louisiana as “persistent poverty parishes” and “32 as
black high poverty parishes.”8 Some of these communities are
found in the 70 miles between Baton Rouge and New Orleans
called “Cancer Alley” because of the 93 oil refineries and
chemical plants that emit toxins into the air and water.? A spe-
cial report from the Times-Picayune in 2000 stated that minori-
ties and the poor “bear more
environmental burdens . . . than

petrochemicals.3

Several months later,
Louisiana State’s chief envi-
ronmental officer stated that
the floodwaters, and what they
left behind, did not contain
chemical contaminants capable
of causing harm.# Local doc-
tors, however, reported wide-

the rest of the population.”!0
For example, in 1999, the
U.S. government highlighted
the alarmingly high rate of
organic pollutants found in the
citizens of Mossville,
Louisiana, a black community
surrounded by over 30 petro-
chemical and industrial plants

spread coughs, sore throats,
runny noses, and respiratory
trouble — dubbed the “Katrina Cough” — amongst people return-
ing to New Orleans and other post-hurricane flooded areas.

Courtesy of Dr. Tamra Walthall.

Ee=r v o Z Eid e .
One month after Katrina hits, still-soft silt covers the 9th Ward.

Environmentalists continue to caution returnees of the potential
exposure to hazardous chemicals and assert that the EPA has not
used stringent enough standards to establish the sediment’s
threats. At the same time, environmentalists demand that the
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within a two-mile radius.!! In
an environment where communities are already over-exposed
to environmental pollutants, the disproportionate impact of
Katrina’s environmental consequences are predictable.
Speaking on the health impact of Hurricane Katrina on poor
and African American populations, former U.S. Surgeon
General David Satcher said, “the same things that lead to dis-
parities in health in this country on a day-to-day basis led to the
disparities in the impact of Hurricane Katrina.”12
If the U.S. government continues to pretend that post-
Katrina communities are safe to return to when they are truly
not, it will continue contributing to the long history of gov-
ernmental decision-making that disproportionately places
environmental burdens on poor communities and communi-
ties of color. This pattern was first reported in 1983 when the
General Accounting Office (“GAO”) examined the racial and
economic composition of the communities surrounding four
of the largest hazardous waste landfills and discovered that
all were located in majority black counties.!3 Four years later,
the United Church of Christ studied the demographic make-
up of 415 zip code areas that were known to contain haz-
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ardous waste facilities, and found that race was the most sig-
nificant variable associated with the placement of these facil-
ities.14 A 1994 update of the study found that the concentra-
tion of people of color in these localities has only increased
in the interim.!5

Courts have unfortunately foreclosed the possibility of
using traditional civil rights remedies to address proven dis-
criminatory effects in environmental policy. They have done so
by narrowing the grounds on which plaintiffs can sue, and by
requiring them to prove dis-
criminatory intent in these

embodied in the Universal Declaration of Human Rights and
the International Convention on Civil and Political Rights.18

Once the plaintiff meets these two threshold requirements,
the burden would shift to the defendant to prove that the deci-
sion was justified by environmental necessity or other com-
pelling governmental interest. Proof that a decision dispropor-
tionately burdening a racial minority or low-income communi-
ty is economically efficient would not meet the defendant’s
burden. To permit otherwise would render the proposed provi-
sions prohibiting class-based environmental discrimination
completely ineffective.

policies.1® However, evidence
that governmental decision
makers discriminated on the
basis of racial animus is gener-
ally very difficult for plaintiffs
to produce.l” Government offi-
cials motivated by racism are
unlikely to memorialize this
intention in a discoverable
form in today’s world. Further-
more, it matters little to indi-

Years from now, Ameri-
cans may look back on Hurri-
cane Katrina as the event that
catalyzed concrete action
addressing the disparities in
race and class continuing four
decades after the passage of
the Civil Rights Act of 1964.
Katrina provides the opportu-
nity to make environmental
justice the next step in the civil

viduals subjected to such dis-

criminatory effects whether the decision maker intended this
discrimination or not. In the weeks following Katrina, media
reports highlighted the obvious role that race played in the
impact of the hurricanes. This consensus on the racial elements
of this environmental disaster should be used to create momen-
tum for legislative action against environmental racism. Hurri-
cane Katrina proves that federal and state governments contin-
ue to engage in racist neglect. More importantly, the federal
courts’ narrowing of the rights available under civil rights laws
highlight the need for Congress to create a private right of
action to allow individuals to file suit against the government
for disparate environmental impacts.

Appropriate legislation enabling the creation of a private
right of action for environmental discrimination would include
several key threshold elements: first, that a plaintiff prove that
a government environmental enforcement action had a dis-
parate negative impact on a racial minority or low-income
community as to be defined by the Department of Labor; and
second, that he or she is a member of such a racial minority or
low-income community. Expanding the class protected to
include low-income communities would eliminate the need for
courts to untangle the intimately related causes of race and
economic class. Although this proposed legislation would be
the first civil rights law prohibiting discrimination based on
economic class, this principle is relatively uncontroversial in
most countries in the world and is reflected in the United
States’ commitments under international human rights law as
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rights movement.
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