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14. Climate change innovation, products and services
under the GATT/WTO system

David A. Gantz and Padideh Ala’i

INTRODUCTION AND OVERVIEW

The original General Agreement on Tariffs and Trade (GATT) was negotiated decades
pefore climate change was recognized as a global sustainable development challenge.
During the Uruguay Round (1986-1994), the World Trade Organization (WTO)
agreements were negotiated and drafted without a consideration of climate change issue
in mind. In recent years WTO members have failed to reach an agreement on items that
were built into the agenda of future negotiations by the Uruguay Round negotiators
(such as services). Emerging issues such as the overlap between trade and climate
change regrettably have not been addressed. Yet, only a multilateral agreement on
climate change can minimize the ‘competitiveness’ concerns (to maintain profits and
market shares) associated with divergent national approaches to mitigating or adapting
to climate change and the consequent business migration that may flow to less
restrictive jurisdictions.’

In the absence of a binding multilateral agreement, climate change measures create
competitiveness problems. In view of the current lack of consensus in reaching a global
agreement to replace the Kyoto Protocol (Kyoto Protocol) to the United Nations
Framework Convention on Climate Change (UNFCCC), this chapter attempts to
identify how the WTO rules and some selected US trade rules (and any corresponding
rules in other countries) may be implicated by current and proposed policies. Such
policies include carbon taxes, border tax adjustments, emission trading schemes,
technical regulations aimed at promoting the use of climate friendly goods, financial
mechanisms that promote climate friendly goods and technologies. Each of these
policies raises compliance concerns with international trade treaties.

The UNFCCC is an international treaty with 195 Parties adopted in 1992 to limit
average global temperature increase and the resulting climate change. Realizing the
inadequacy of the emission reductions provisions in the Convention, countries adopted
the Kyoto Protocol in 1997, which legally binds only developed countries in emission
reduction targets. Since the Kyoto Protocol entered into force on 16 February 2005, the
Parties to the Protocol have engaged in a series of UN negotiations to achieve more
ambitious results by 2030 and agree on post-Kyoto Protocol. The negotiations resulted
in the 2009 Copenhagen Accord, the 2010 Cancun Agreements, the 2011 Durban
outcomes and the 2012 Doha Climate Gateway. The 2011 Durban conference agreed
that all countries adopt a global legal framework covering all country parties at a
climate conference in Paris in 2015. The 2013 Warsaw conference and 2014 Lima
conference agreed that all countries are to put forward their proposed emissions
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reduction targets for the 2015 agreement as intended nationally determined contribu-
tions well in advance of the Paris conference.2

A universal global climate change Agreement that legally binds all country parties
will likely be adopted at the Paris conference in December 2015 and implemented from
2020. This agreement will likely take the form of a protocol, another legal instrument
or ‘an agreed outcome with legal force’. As of February 2015, an official negotiation
text for universal climate change agreement was agreed in Geneva and is being
negotiated through a process known as the Durban Platform for Enhanced Action
(ADP). Considering the fact that competitive concerns stem from the lack of obligation
by developing countries under the current climate change agreements, a successful
adoption and implementation of a universal climate change agreement applicable to all
Parties would minimize these concerns.

Absent new binding climate change commitments, harmonious coexistence of trade
and environmental regimes are important to ensure predictability, transparency and the
fair implementation of climate friendly measures which have a trade impact. The WTO
explicitly recognizes ‘sustainable development’ as one of the objectives of the
multilateral trading system in the preamble to the Marrakesh Agreement establishing
the WTO and allows its members to use trade measures to protect the environment
under certain conditions. (‘Sustainable development’ was absent from the preamble to
the GATT 1947.) Article 3.5 of the UNFCCC and Article 2.3 of the Kyoto Protocol
provide that measures taken to combat climate change should not constitute a means of
arbitrary or unjustifiable discrimination or a disguised restriction on international trade
and should be implemented to minimize adverse trade effects. Moreover, the UNFCCC
participates in meetings of the WTO Committee on Trade and Environment (CTE) and
serves as ad hoc observer to the CTE overseeing the specific trade and environment
negotiations (CTESS) while the WTO Secretariat attends the UNFCCC Conference of
Parties meetings.

Despite the shared principles within the current trade and environment regimes, a
‘collision’ between trade and climate change regimes may occur when a country adopts
unilateral trade measures to address climate change in the absence of an international
agreement to resolve the possible conflict. Therefore, a multilateral legal framework
which mutually supports trade and climate regimes needs to be established in the near
future.

This chapter aims to identify some of the major sources of tension between climate
change-related measures proposed or implemented on the national level and the trading
rules as they have been applied by the WTO dispute settlement bodies over the past
nearly 20 years. As of February 2014, almost 500 climate laws had been passed in 66
countries.* Keeping in mind the fact that the provisions of the WTO agreements were
not drafted to address climate change challenges, we need to hypothesize their
application in light of the evolving WTO jurisprudence in the context of trade and
environment.

As former WTO Appellate Body member, James Bacchus, observed:

There is no way of avoiding linkage between trade and climate change. Economically,
environmentally, and, not least politically, they are linked inextricably. But somehow we must
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find a way to continue to lower barriers to trade while also combating climate change. We
must prevent a collision between Trade and Climate Change that would be disastrous for

poth.?

Careful and thoughtful analysis of the WTO rules, as well as the jurisprudence of the
Appellate Body, provides hope for an appropriate balancing of environmental and ‘free
trade’ goals. It also provides hope that the two are not inherently in opposition, but
rather that compliance with one may promote the objectives of the other.

One of the most important documents on the connection of trading rules and
climate change is the 2009 WTO-United Nations Environment Programme (UNEP)
Report on ‘Trade and Climate Change’.® In this chapter, we have initially used the
outline of that report in identifying many of the domestic measures that may be taken
to combat climate change and how each will raise different issues in the context of the
current trade rules and jurisprudence. These measures fall within the context of three
broad categories of national approaches to climate change: (1) internalizing the
environmental cost of greenhouse gas (GHG) emission through taxes and trading;
(2) financial mechanisms promoting climate friendly goods, technologies and services;
and (3) technical requirements to promote the use of climate friendly goods.” We
have also relied on a number of other working papers and analyses, including the
work of the WTQO’s Trade and Environment and Technical Barriers to Trade
Committees.®

We do not, however, discuss the following: any particular national climate change
legislation in terms of its compatibility with WTO rules; national trade laws, except that
we provide an exemplary discussion of US implementation of the WTO rules on
antidumping and on countervailing duties (CVD) and certain selected US trade laws;
the WTO Agreement on Trade-Related Aspects of Intellectual Property (TRIPS) (which
is the subject of Chapter 4 by Daniel Gervais); and regional or bilateral trade
agreements, such as the European Union (EU) and the North American Free Trade
Agreement (NAFTA).?

The next section describes in more detail the three categories of national approaches
to climate change, and highlights potential competitiveness concerns raised by each.
The following section discusses selected WTO provisions that, in our opinion, are most
likely to be used to evaluate WTO treaty-compliance of the three categories of national
measures. These include an analysis of Articles of the General Agreement on Tariffs
and Trade 1994 (GATT 1994),'° other Annex 1A Agreements addressing trade in
goods, and a brief discussion of the General Agreement on Trade in Services (GATS)."!
The final section focuses on WTO trade remedy laws, as countries may utilize these
provisions and mechanisms to address competitiveness issues that will inevitably come
about, such as from subsidizing green technologies.
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NATIONAL APPROACHES TO COMBATING CLIMATE CHANGE
AND THEIR COMPETITIVENESS IMPLICATION S

1. Category A Measures: Internalizing the Environmental Cost of GHG
Emissions through Taxes and Emission Trading Systems (ETS)

Governments have pursued price and non-price mechanisms to encourage energy
efficiency and to internalize the costs of GHG emissions. One approach is the
imposition of a carbon or energy tax on products based on the extent of their GHG
emissions during their production or the production of their component parts.'> Another
approach has been to impose quantitative restrictions on GHG emissions by applying a
GHG emission cap on total emissions within a sector or a country and then providing
industries with ‘allowances’ to cover emissions up to the total cap amount.'3 Such
allowances can be auctioned or given away for free through an emission trading system
(ETS) and can be traded in markets under various rules, including a rate-based system
in which the trading rate may depend on the emitting sector (and which may not
include an overall emissions cap).'*

Category A measures in the form of a carbon tax or ETS raise concerns of ‘carbon
leakage’ because these measures are not enacted and implemented worldwide in a
coherent manner. Carbon leakage is defined as the ‘risk of energy intensive industries
relocating to countries with weaker environmental policies’.'> International trade has
been blamed for the inability of sectors or companies to remain competitive in
Jurisdictions with higher environmental standards, as industries flow to Jurisdictions
with less stringent regulatory standards. This will undermine the effectiveness of global
climate change mitigation and adaptation efforts and offset GHG emissions reduced
elsewhere. Governments have sought to restore some level of competitiveness by
proposing border tax adjustments (BTAs) on imported goods from countries that have
no or lax environmental policies with regards to GHG emissions. In view of the fact
that we do not yet know what specific forms of BTAs will be put into place
(particularly given the failure in 2009 to enact legislation to take actions against trading
partners that fail to meet US GHG standards), € it is difficult to analyze potential WTO
violations arising from the measures. The Intergovernmental Panel on Climate Change
Summary for Policymakers identified major mid-term and long-term measures to
mitigate and adapt to climate change, but did not mention Border Carbon Adjustments
(BCAs).'7 The discussion of Articles I, I, I, X, and XI of the GATT, the Technical
Barriers to Trade Agreement (TBT Agreement), and the Agreement on Subsidies and
Countervailing Measures (SCM Agreement)'® will be relevant for Category A.

2. Category B Measures: Financial Mechanisms Promoting Climate Friendly
Goods, Technologies, and Services

It is clear that climate friendly goods and technologies are not being developed as
quickly as the world may require. Because technology to make renewable energy as
cost-effective as fossil fuel and electricity has yet to be developed, it is arguable that
government support is necessary to make renewable energy competitive (in view of
research, massive production, and consumption, subsidies for fossil fuels and other
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pon-renewable energy generation technologies). For example, between 2002 and 2008,
the US government paid approximately $72 billion in fossil fuel subsidies.'®

The WTO-UNEP Report provides some examples of various types of government
support for alternative technologies. These include:

e tax exemptions, tax credits and tax rebates on invention, deployment and
increased use of such climate friendly technologies. Such tax benefits can be
granted to reward either consumption or production of climate friendly goods. For
example, the Chinese government provides both types of benefits, reducing the
value added tax (VAT) for small hydroelectric wind and biogas power generation
plants. Many countries, including Mexico, the Netherlands, India and the US,
offer tax benefits through ‘accelerated depreciation’ that allows plants using
renewable energy technologies to depreciate the value of their equipment at a
faster rate, reducing the amount of tax imposed;?°

@ price support measures, such as a ‘feed in tariff’ that regulates the minimum price
guaranteed for renewable energy companies, or ‘net metering’, which provides
consumers that supply the power grid with more energy than they use (such as
through solar panels) credit on future energy bills; and

@ investment support to defray the cost of installing or deploying renewable energy
technologies. Investment support policies return a specified percentage of the
construction or installation cost to the investor in the form of a capital grant. For
example, the California Solar Initiative provides rebates to homeowners, busi-
nesses, and farmers for installing rooftop solar systems.?'

The predominant trade issues in these contexts are raised under the SCM Agreement.

3. Category C Measures: Technical Requirements to Promote the Use of Climate
Friendly Goods

Nations have also proposed technical requirements in the form of mandatory technical
regulations and voluntary standards to bring about emission reductions and gains in
energy efficiency. Examples include fuel economy standards for cars, eco-design
requirements for energy-using products, and minimum energy efficiency performance
standards for major domestic appliances. In addition, international standards that have
been developed by international organizations such as the International Organization
for Standardization (ISO) can be used by nations as a basis for developing their own
standards. The ISO has adopted four standards (14064-1, 2 and 3:2006 and 14065:
2007) that include requirements for quantification and reporting of GHG emissions and
reductions. These standards are related to conformity assessment procedures and do not
include any product-specific requirements on emission levels.??

For trade purposes, technical regulations are mandatory and standards are voluntary.
Both technical regulations and standards can be product-related or process-related.
Product-related regulations usually focus on the environmental implications of the final
product being imported, while process-related regulations are based on the manufactur-
ing procedures of the product, regardless of the environmental impact of the final
product. GATT and WTO jurisprudence distinguish between product-related process
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and production methods (PPMs) and non-product-related PPMs.2? 1t is arguable that
technical regulations under the TBT Agreement are only applicable to processes and
procedures that are related to the product; as a WTO Appellate Body decision found,
‘the subject matter of a technical regulation may consist of a process or production
method that is related to a product’s characteristics’, and a sufficient nexus to the
characteristics of a product is required for the measure to be considered related to those
characteristics.>* Product-related regulations and standards can be based on: (1) design
or descriptive characteristics, such as specifying a particular characteristic a product
must have or specific actions that must be taken in the production process; or (2)
performance, such as indicating standards of performance or mandating a particular
environmental outcome per unit of production.?s Design-based technical requirements
include, inter alia, requiring the use of a particular quality and specification of
bio-fuels or specifying the type of energy-efficient equipment that must be used in
combustion facilities. Performance standards can be set in various ways. Currently
implemented performance-based requirements include, for example, standards for
electricity consumption of refrigerators and requirements for phasing out of incandes-
cent light bulbs with replacement by energy-saving bulbs that meet a minimum
efficiency requirement. For another example, the US has implemented the Corporate
Average Fuel Economy (CAFE) Standard, which establishes performance targets for
automobiles.?®

Many technical regulations or standards are reflected in the form of product labels,
which may be either comparative (for example, an energy-efficiency rating in compari-
son with other models) or commendatory (for example, an endorsement or a certifi-
cation from an independent party as being energy efficient). Some form of conformity
assessment is usually necessary in order to determine compliance with technical
regulations or standards. The assessment may comprise several stages, including
testing, inspecting, certifying and accrediting. Each of these stages, in addition to the
actual regulations or standards themselves, may raise competitiveness issues and
implicate compliance issues with WTO agreements.

WTO AND SELECTED US TRADE LAWS

1. Article I:1 (Most Favored Nation, or MFN) of GATT 1994
Article I of GATT 1994 (the MFN provision) provides:

With respect to customs duties and charges of any kind imposed on or in connection with
importation or exportation or imposed on international transfer of payments for imports or
exports, and with respect to the method of levying such duties and charges, and with respect
to all rules and formalities in connection with exportation and importation, and with respect
to all matters referred to in paragraphs 2 and 4 of Article III [internal taxes and regulations],
any advantage ... to any product originating in or destined for any other country shall be
accorded immediately and unconditionally to the like product originating in or destined for
territories of all other contracting parties.?’
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Article I covers (1) price mechanisms, like border taxes, on imports and exports, (2)
internal taxes and charges that are imposed at the border, and (3) internal rules and
regulations such as technical regulations. As a result, Category A measures (price and
market mechanisms) and Category C measures (technical requirements) can potentially
violate Article I when an implementing Member country differentiates measures on
importing countries depending on the amount of GHG emitted in their production of
the products.

The main issue for Article I is likely to be whether or not the amount of GHG
emitted in the production of a product is relevant to the determination of likeness.
GATT and WTO panels have stated that product-related PPMs that alter the character-
istics of the final product may be considered in determining whether two products are
not ‘like’; however, the Appellate Body has never made a definitive ruling on whether
or not GATT Articles III and I apply to non-product-related PPMs.?® According to the
two unadopted GATT Panel Reports of Tuna — Dolphin I and Tuna —Dolphin II,
non-product related PPMs do not fall within the scope of GATT Articles I and III, and
instead violated GATT Article XI, because Articles I and III are concerned only with
regulations on ‘products’. The GATT Panel determined that GATT Article III ‘covers
only those measures that are applied to the product as such’, and that the US Marine
Mammal Protection Act (MMPA) did not fall within the confines of Article III because
the regulations neither directly regulated the sale of tuna under Note Ad to Article ITI
nor possibly affected tuna as a product under Article 1I1:4.2° The WTO Panel in US —
Tuna II exercised judicial economy with respect to Mexico’s GATT Article I:1 and I1I:3
claims, examining them instead under the TBT Agreement. Although the Appellate
Body overturned this exercise of judicial economy on appeal, Mexico did not ask for a
completion of the analysis of the GATT claims because the Appellate Body had found
the US measure to violate TBT Article 2.1.3°

There have been very few non-product-related PPM cases analyzed under Article I.
The earliest analysis of whether differentiating measures based on non-product-related
PPMs violated Article I can be found in a GATT decision, Belgian Family Allowances,
which found that a Belgian program exempting taxes on imports from countries with a
similar family allowance was in violation of MFN.?! In a later WTO dispute, Indonesia
— Automobiles, the panel held that the Indonesian PPM tax was in violation of Article
I because the tax was based on producer characteristics and domestic content.?? In
Canada — Automobiles, the WTO panel found a non-origin-neutral measure violated
Article I, but it also noted that such a measure not related to the imported product itself
could be valid if the measure was truly origin-neutral.>* The panel, however, rejected
Japan’s argument that the word ‘unconditionally’ in Article I:1 implies a per se
violation of the article when an advantage is accorded on criteria not related to the
imported product. Thus, products that are only differentiated by the method in which
they are produced cannot be considered to be ‘not like’ and therefore fall outside the
scope of Article L _

Should the process-product distinction continue in the context of climate change
measures, any measure — whether taxes or regulations — that distinguishes between two
products solely on the basis of the amount of energy expended or GHG emitted in the
process of making that product may be deemed a violation of Article I. Under this
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scenario, the measure can survive only if it is justified as an exception under Article
XX (as discussed below).

2. Article II:2(a) (Schedule of Concessions) — Border Tax Adjustment (BTA)

Article II:2(a) of the GATT 1994 can be used to implement BTAs by allowing
treatment of imported products that is ‘no less favourable’ than domestic products
under its provisions. BTAs are used to overcome the competitiveness problem created
by the diversity of approaches to combating climate change, specifically, carbon
leakage or the relocation of firms to jurisdictions with less rigorous environmental
regulations. Government proposals for BTAs include imposing taxes (which need not
occur at the border) on goods imported through foreign importers or granting tax
rebates to domestic producers exporting their goods to foreign countries.> The US has
imposed environmental BTAs on imports of specified chemicals and other products to
balance domestic excise taxes under the US Superfund Amendments and Reauthoriza-
tion Act of 1986. In addition, BTAs were imposed to complement a US excise tax on
ozone depleting commodities that took effect in 1990. However, some are skeptical
about the introduction of BTAs by the EU or other developed countries in the near
future.3’

Article II:2(a) provides a method of overcoming the competitiveness issue by
allowing WTO members to impose a charge on imported products that is equivalent to
an internal tax charged on domestic like products, as long as the internal tax is applied
consistently with the national treatment (NT) requirements under Article II[:2. Of
course, as was mentioned in relation to Article I above and will be discussed at greater
length under Article III, there is uncertainty as to whether a tax or regulation could
consider two competing products as not ‘like’ based on GHG criteria.

Article II:2(a) allows two types of BTAs: (1) charges imposed on imported products
that are ‘like’ domestic products; and (2) charges imposed on articles from which the
imported products have been manufactured or produced in whole or in part. According
to Article I1:2(a) of the GATT 1994, members are permitted to impose:

[a] charge equivalent to an internal tax imposed consistently with the provisions of paragraph
2 of Article III in respect of the like domestic product or in respect of an article which the
imported product has been manufactured or produced in whole or in part.36

The 1970 GATT Working Party Report on BTAs (Working Party Report) used the
Organization of Economic Cooperation and Development (OECD) definition of border
tax adjustment, which states that a BTA is ‘any fiscal measure which puts into effect, in
whole or in part, the “destination principle”, under which a product is taxed based on
the tax system of where the products are consumed’.3” The Working Party distinguished
between BTAs on imports (tax on imported products corresponding to a tax borne by
similar domestic products) and those on exports (refund of domestic taxes when
products are exported).>®

Adjustments on imports also clearly implicate Article III (national treatment), as such
taxes could potentially treat imported products differently from domestically produced
products. Likewise, adjustments on the export side implicate Articles I (most favored
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nation treatment) and XVI (subsidies) and the SCM Agreement, as such tax support for
domestic products would constitute a subsidy to the domestic industry.* Other articles
relevant to the BTA issue include Articles VI, and VII.

The Working Party also distinguished between direct and indirect taxes, indicating
that direct taxes are those imposed on producers, such as taxes on property or income,
while indirect taxes are those applied to the products themselves in the form of a sales
tax, excise tax or value added tax.*® (The Appellate Body has held that the US could
not rebate or otherwise adjusts its direct taxes as they constituted prohibited export
subsidy.*') At the time, most GATT members accepted as valid the distinction between
tax adjustments on indirect taxes that were applied to the product and direct tax
adjustment applied to the production process. The assumption behind this distinction is
that indirect taxes are passed on to the consumers and direct taxes are not. The
ineligibility of direct taxes for BTA was confirmed in 1976 in a GATT panel decision,
United States — Tax Legislation (DISC).*2

While it is generally agreed that a domestic carbon/energy tax constitutes an internal
tax, it remains unclear whether a price paid by an industry to participate in an ETS and
hold an emission allowance qualifies as an internal tax or internal charge of any kind
for purposes of Article I1:2(a). Under the second type of permitted BTA, the questions
arise as to whether energy inputs or fossil fuel use in the production process can be
considered as articles used in manufacturing or production and whether taxes or other
charges that are based on non-product related PPMs may be adjusted under Article
II:2(a). Some commentators argue that there is a distinction between indirect taxes that
can be adjusted at the border, such as those applied to products, and indirect taxes that
cannot be so adjusted, such as those applied to processes.*® It is plausible to argue
that Article I1:2(a), by permitting charges on imports equivalent to an internal tax,
supports the idea that BTAs may be permissible on non-incorporated PPMs (such as
energy inputs).*

Even if BTAs were permissible on non-product related PPMs based on Article
II:2(a), there are additional complications with using BTAs to address competitiveness
issues raised by non-price regulations or standards such as emission permits. As the
scope of Article I1:2(a) is limited to taxes and charges, it is uncertain how proposed
BTAs for non-price regulations or standards will be calculated. Because a BTA is an
adjustment of the taxes imposed domestically on imported products, countries will
most likely face difficulties in determining the appropriate BTA to charge for
non-product related PPMs on imports that are similar to taxes on like domestic
non-product related PPMs. It is very likely that difficulties in calculation of BTAs in
the context of non-price related GHG measures could create problems under Article
II’s non-discrimination principle.**

3. Article III

Article III of the GATT 1994 and the interpretative note (Note Ad) to Article III
incorporates the national treatment principle. The most important provisions are Article
III:2 (referencing Article III:1) and Article II1:4, which provide that:
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2. The products of the territory of a contracting party imported into the territory of another ...
shall not be subject, directly or indirectly, to internal taxes or other internal charges or any
kind in excess of those applied, directly or indirectly, to like domestic products. Moreover, no
contracting party shall apply internal taxes or internal charges to [directly competitive or
substitutable products in a dissimilar manner so as to afford protection to domestic
production].

4. The products of ... any contracting party imported into the territory of another contracting
party shall be accorded treatment 1o less favourable than that accorded to like products of
national origin in respect of all laws, regulations and requirements affecting their inter-
national sale, offering for sale, purchase, transportation, distribution or use.*6

Under Article IIT and the Note Ad, internal taxes and charges or regulations —
collectively, internal measures — that are applied to domestic products can be imposed
on imports at the border as long as the imported product is like the domestic product
that is subject to the charge and the internal measures are not in excess of the domestic
charge.

Article III:2

Under Article III:2 (first sentence), the Appellate Body has also held that no de minimis
requirement exists for this provision, so that any divergence in taxes, no matter how
minimal, will be deemed a violation of this provision as an automatic disruption of the
competitive relationship between like domestic and imported goods. The scope of
Article III:2 (first sentence) is limited, however, by the narrow application of the words
‘like products,’ a stricter standard than that applied under Article III:2 (second
sentence), which only requires a showing that the domestic and imported product be
‘directly competitive or substitutable.” For Article I11:2 (second sentence), the GATT
and WTO Panels and Appellate Body have held that there does exist a de minimis level
of permissible differential taxation or treatment that may be product specific and
depend on the extent of cross-price elasticity. Article III:2 (second sentence) also
prohibits measures that are applied ‘so as to afford protection’ to the domestic
industry.4?

In Japan — Alcoholic Beverages II, the Appellate Body stated that the ‘so as to afford
protection’ language does not refer to the ‘intended objective’ of the measure, but rather
to whether the measure was ‘applied’ in a way that afforded protection, which could be
discerned from the ‘design, the architecture, and the revealing structure of a measure’ .4®
In other words, the intention or the aim of a measure is irrelevant while, at the same
time, certain objective criteria, such as ‘the design’ of a measure, can show how an
application is protective. The reality is that the Appellate Body does not want to be in
a position of second-guessing a member’s intention, so it will most likely always state
that ‘intention’ is irrelevant.

Article III:4

Article III:4 applies to all measures that are not taxes or charges. In Korea — Beef, the
Appellate Body found that regulatory distinction based on origin of products does not
necessarily violate Article IIT and that, in fact, different treatment may be valid so long
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as the treatment is ‘no less favorable’, in other words, the treatment does not ‘modif[y]
the conditions of competition in a market to the detriment of imported product’.*® In
Dpominican Republic — Cigarettes, the Appellate Body held that ‘the existence of a
detrimental effect on a given imported product’ does not necessarily mean a violation
of less favorable treatment language, if the detrimental action was unrelated to the
foreign origin of the product.®

Article IIT and non-product related PPMs

Category A measures that are based on prices, such as a border tax, must be analyzed
under Article TII:2 and, if based on a non-price mechanism, under Article III:4.
Category C measures can potentially fall within the scope of Article III:4. The most
important issue for climate change legislation in regard to Article Il is whether
non-product related PPMs — such as the amount of GHG emitted in production of a
product — makes such products ‘not like’ if they would otherwise be viewed as ‘like’ in
regard to product related PPMs. Pursuant to GATT and WTO jurisprudence, the
determination of likeness is fact specific and based on a case-by-case analysis. The
criteria for determining likeness include: (1) physical characteristics; (2) end use; (3)
consumer preferences (elasticity of substitution); and (4) the tariff classification applied
to each product.>! The weight given to particular likeness criteria also varies depending
on the product.

Earlier GATT panel decisions have held that Article III, based on its own wording, is
applicable solely to products, and thus the processes by which those products are made
that do not impact their physical characteristics (non-product related PPMs) do not
make products unlike.>? If that analysis holds, then any measure — whether in the form
of taxes, charges, or regulations and standards — that distinguishes between products
based on the amount of GHG emitted in their production (non-product related PPMs)
will be deemed to treat differently otherwise like products, and could thus be held in
violation of Article IIT:2 or Article III:4 and thereby require justification through Article
XX (as discussed further below).

It is important to note that in the EC — Asbestos dispute, the Appellate Body
overturned the Panel’s conclusion that products containing asbestos and non-asbestos
material that were used for the same end-use could be considered like.>® The Appellate
Body found that the existence of carcinogenic potential is sufficient to make one
product unlike another, even though the non-asbestos product also contained some risk
and the asbestos product could b¢ handled with adequate precautions so as to minimize
the risk.>* Because the EC — Asbestos decision was discussing the physical character-
istics of the product itself rather than the process by which the product was
manufactured, its utility for the present purposes is limited. Nonetheless, it is
significant that the Appellate Body held that health risk posed by the product at issue
are clearly relevant to the question of likeness.

Because Article Il has been held to apply only to products as such, non-product-
related PPMs may need to be analyzed only under Article XI (see discussion below).
This is in contrast to the position of the United States that process-oriented measures
should only be addressed under Article III, based on the wording in the Note Ad of
Article II1.55 The Note Ad states that internal measures (including taxes, charges, rules
and regulations) that are applied ‘at the time or point of importation, [are] nevertheless
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to be regarded as ... internal tax[es] or other internal charge[s] ... and [are] accordingly
subject to the provisions of Article III’. GATT Panels objected to this either/or analysis,
stating that the phrase ‘subject to’ does not always preclude the simultaneous
application of both provisions.®

In sum, there is uncertainty about whether or not two products will be considered
‘not like’ solely based on non-product-related PPMs, such as the amount of GHG
emissions of the production process or the GHG emissions of the constituent parts of a
product. In such circumstances, violations of Article III (or Article I) would necessitate
reliance on Article XX.

4. Article XI
Article XI:1 states:

No prohibitions or restrictions other than duties, taxes or other charges, whether made
effective through quotas, import or export licenses or other measures, shall be instituted or
maintained by any contracting party on the importation of any product of the territory of any
other contracting party or on the exportation or sale for export of any product destined for the
territory of any other contracting party.

In view of the breadth of Article XI, its prohibitions can potentially encompass all
non-tariff barriers and any type of quantitative restriction, such as a cap on total
emissions.

Article XI, originally adopted as part of the GATT 1947, was intended as a blanket
prohibition against quotas and other forms of non-tariff barriers (including health,
environmental, and product safety regulations, approvals and prohibitions) at a time
when modern, complex, administrative states did not exist, particularly in developed
economies. In addition, it preceded the proliferation of non-tariff barriers, including
environmental regulations. As a result, Article XI has always been successfully invoked
when challenging conservation or environmental measures, forcing defenders of such
measures to rely on the general exception provisions of Article XX.

All climate change-related measures pertaining to products that fall into any of the
three categories identified above can potentially be in violation of Article XI:1 and
therefore require justification under Article XX. Because Article XI:1 is a market
access provision, it is irrelevant whether the domestic industry is also subject to the
same climate change-related measures, such as a carbon tax, cap on total emissions, or
technical regulations or standards.

According to the Interpretative Note to Annex 1A of the WTO Agreements, to the
extent that there may be a conflict between Article XI:1 of the GATT 1994 and any of
the other Agreements in Annex 1A (Covered Agreements), the provision of the other
Annex 1A Agreement prevails, but only fo the extent of the conflict. Although, lacking
a clear definition of conflict and not precluding simultaneous application, this Interpret-
ative Note (which is not limited to Article XI:1 in its scope) is nevertheless a de facto
limitation on the extreme breadth of measures implicit under the scope of ‘other
measures’ in Article XI:1. Therefore, if a climate-related measure takes on the form of
a technical regulation under Category C, or results in the imposition of a countervailing
duty, for example, to offset the amount of export credit or rebate given to a domestic
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roduct under a Category A BTA, the measure should be primarily analyzed under the
TBT Agreement or the SCM Agreement, respectively, rather than under Article XI:1.
(The obligations in the WTO Agreements are generally cumulative, can be complied
with simultaneously and different provisions of a measure may be subject to different
WTO obligations and sometimes even the same provision of a measure can be subject
1o different WTO obligations.*”) In addition to the SCM and TBT Agreements, other
WTO Agreements that may limit the application of Article XI:1 include: the Sanitary
and Phytosanitary Agreement (SPS Agreement); the Agreement on Trade Related
[nvestment Measures (TRIMs); the Agreement on Implementation of Article VI of the
General Agreement on Tariffs 1994 (Anti-Dumping Code); the Agreement on Rules of
Origin; and the Agreement on Import Licensing Procedures.

5. Article X and Transparency

Transparency has long been a pillar of the multilateral trading system. Transparency
provisions can be found throughout the WTO agreements and encompass all provisions
requiring publication and notification of new and existing measures in a timely manner,
setting out procedural and administrative procedures, requiring simplicity and harmon-
ization of laws, and addressing application or administration of trade measures,
including independent review of administrative and/or judicial determinations.>® Not-
withstanding these provisions, the term ‘transparency’ continues to denote an opaque
concept. The breadth and meaning of the word is affected by the evolving mandate of
the WTO. If one views that mandate as solely to promote market access and
non-discrimination, then the scope of transparency is limited to clarifying and
simplifying the trading rules for market actors. If, on the other hand, the WTO also is
responsible for promoting sustainable development and addressing the needs of
different members at different levels of economic development, transparency in the
administration of trade-related laws is an integral part of promoting good governance at
the domestic level.

All climate change-related measures can be challenged on transparency grounds if
the measures are applied in a manner that is unpredictable and leads to discriminatory
(de facto or de jure) protectionist application. Article X of the GATT 1994 requires that
all trade related measures of general application be: (1) promptly published (Article
X:1); (2) applied only after publication (Article X:2); (3) ‘administered in a uniform,
impartial and reasonable manner’ (Article X:3(a)); and (4) subject to some sort of
independent review (Article X:3 (b)). Category A, B and C measures can all violate
these broad provisions.

Article X and the TBT Agreement

The relationship between Article X and other Covered Agreements is unclear. The
Appellate Body has not been consistent in this regard. The Appellate Body has found
Article X to be applicable simultaneously with the Import Licensing Procedures
covered under the Import Licensing Agreement, but not simultaneously applicable to
the Agreement on the Implementation of Article VI of GATT 1994, on the ground that
antidumping measures are not measures ‘of general application’ under Article X:1.%?
There are many transparency-related provisions throughout the WTO Agreements,
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including GATS and TRIPS, which could be raised to challenge climate-related
measures. Article X is also relevant to the test of the Chapeau of Article XX (see
discussion below).

6. Article XX

Article XX, the ‘General Exceptions’ provision, reads in relevant part:

Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where the
same conditions prevail, or a disguised restriction on international trade, nothing in this
Agreement shall be construed to prevent the adoption or enforcement by any contracting
party of measures:

(b) necessary to protect human, animal or plant life or health;

(d) necessary to secure compliance with laws or regulations which are not inconsistent with
the provisions of this Agreement, including those relating to customs enforcement, the
enforcement of monopolies operated under paragraph 4 of Article II and Article XVII, the
protection of patents, trade marks and copyrights, and the prevention of deceptive practices;

(g) relating to the conservation of exhaustible natural resources if such measures are made
effective in conjunction with restrictions on domestic production or consumption.

Article XX also addresses a wide range of other interests, including prison labor, public
morals, the sale of gold and silver, and so on.

The language of Article XX was originally proposed by the United States during the
International Trade Organization (ITO) negotiations in the aftermath of World War II
and is taken from the 1923 Agreement.*® Article XX not only is important in itself, but
also its jurisprudence can be and has been used in connection with the TBT Agreement,
which is the most relevant WTO Agreement to Category C measures. In view of the
distinction between product-related PPMs and non-product related PPMs described
earlier, it is likely that Category A measures in particular may need to be justified under
Article XX. Article XX exceptions that are most relevant to climate change policies are
Article XX(b) — necessary to protect humans’ safety, health or life from the adverse
consequences of climate change — and (g) — relating to the conservation of the earth’s
climate and certain plant and animal species that may disappear due to global warming.
It is also significant that Article XX has been held to be applicable to provisions of the
SCM Agreement, making it also relevant to Category B measures.

Under Article XX, WTO members possess a fundamental right to take measures to
protect the environment at a level they consider appropriate, as well as to make relevant
determinations unilaterally in certain circumstances. This orientation does not place
such measures beyond legal challenge, but it certainly implies that governments are
presumed to act in good faith when they adopt environment-related measures. It also
goes some way in shifting the burden of proof towards the complainant in the case of
a legal challenge. Nevertheless, such measures are monitored and are prohibited if
considered protectionist.5!
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In order to validly justify a particular measure under Article XX, the measure in
question must first fall under and be analyzed pursuant to one of the subparagraphs.
First, the aim of the measure in question is examined to ascertain whether the measure
on its face supports the public policy objectives set out in that particular subparagraph,
such as protection of health or conservation of an exhaustible natural resource. Should
a measure be deemed to address a public policy objective recognized under a
subparagraph and on its face supports that objective, the measure is then analyzed
under the ‘Chapeau’ (preamble) of Article XX.

Article XX(b) allows for a measure to be inconsistent with other provisions of the
GATT if such a measure is ‘necessary’ for the protection of human, animal or plant
health. Under the GATT 1947, the word ‘necessary’ was interpreted to mean the
measure that was least GATT inconsistent, that is, the least trade restrictive among all
the available alternatives. This made a necessity defense virtually impossible to win, as
there were always other alternatives available. The Appellate Body jurisprudence
discussed below has since recognized the right of a government to select its own level
of protection against health risks posed by products, even if such a right greatly
restricts trade. Accordingly, the ‘necessity’ defense is much easier to establish under the
weighing and balancing test.

In EC — Asbestos, the Panel and the Appellate Body upheld as justified under Article
XX(b) a French ban on importation of asbestos and asbestos containing products. The
Appellate Body stated that the permitted level of trade restrictiveness of a measure is
inversely affected by the value that the public policy seeks to protect. Given the known
carcinogenic qualities of asbestos, the trade restrictiveness of a complete ban was
warranted: ‘[Iln this case, the objective pursued by the measure is the preservation of
human life and health through the elimination, or reduction, of the well-known, and
life-threatening, health risks posed by asbestos fibres. The value pursued is both vital
and important in the highest degree.’¢?

In the more recent cases, the Appellate Body has made it easier to meet the
requirements of Article XX(b). In Korea — Beef, the Appellate Body set forth a
three-part weighing and balancing test to determine whether a measure was ‘neces-
sary’, considering: (1) the relative importance of the common interests or values that
the law or regulation to be enforced are intended to protect; (2) the extent to which the
measure contributes to the realization of the end pursued; and (3) the extent to which
the compliance measure produces restrictive effects on international commerce,?
including the availability of other WTO-consistent alternatives that guarantee the
desired level of protection.

In Brazil — Retreaded Tyres, the Appellate Body held that a measure is ‘necessary’ to
protect human health under Article XX(b) so long as it brings about a material
contribution to the achievement of a legitimate public policy. Under this reasoning, a
trade restriction such as a carbon tax or green technical regulation violating specific
WTO rules could be found WTO-compliant if the measure materially contributes to the
reduction of GHGs and is ‘not merely marginal or insignificant’ in achieving that goal.
In addition, the Appellate Body recognized that less trade-restrictive measure should
not only be available, but must also be technically and financially realistic, taking into
account the economic and development status of the Member.5* Most importantly, the
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burden of proving the existence of other less-GATT-inconsistent measures that guaran-
tee the desired level of protection was placed on the complainant instead of on the
respondent.5® This was a significant change that should greatly aid members responding
to challenges to climate change-related measures under Article XX(b).

Similarly, Article XX(g) jurisprudence has evolved to allow for easier justification of
an otherwise GATT-inconsistent measure. It is settled through GATT and WTO
jurisprudence that ‘relating to’ conservation and ‘in conjunction with® restrictions
means ‘primarily aimed at’ preserving an exhaustible natural resource and rendering
effective an existing measure. Prior to the WTO, ‘primarily aimed at’ was interpreted to
exclude any other intermediary aim, so that conservation provisions that were not fully
effective could not be considered to have conservation goals primarily in mind and thus
could not be justified under subparagraph (g).% Under the WTO, by contrast, a measure
that is deemed to be a conservation measure and on its face does not discriminate could
be found justified under the Chapeau of Article XX even if the measure discriminates
in its application. In US — Gasoline®” and US — Shrimp,® the Appellate Body stated
that to meet the requirements of subparagraph (g) a measure must be: (1) ‘primarily
aimed at’ the conservation of exhaustible natural resources; and (2) ‘primarily aimed’ at
rendering effective restrictions on domestic consumption, such as safeguarding the
competitiveness of the domestic industry that is already subject to the same conserva-
tion requirements. The Appellate Body in US — Shrimp also stated that the meaning of
the subparagraph has evolved since 1947 and must be interpreted in light of the
circumstances of today and in the context of the language of the Chapeau. Many
conservation measures and energy related measures thus could be justified under
Article XX(g) so long as they are non-discriminatory and applied in a manner that
meets the requirements of the Chapeau — including good faith attempts at replacing a
unilateral trade sanction with a multilateral approach.

Once a measure has been successful in fulfilling the requirements of one of the
subparagraphs of Article XX, it then must also fulfil the requirements of the Chapeau
of Article XX. The Chapeau of Article XX states that such a public policy exception
should not be applied in a manner that constitutes either a means of arbitrary or
unjustifiable discrimination between countries where the same conditions prevail or a
disguised restriction on international trade. The Appellate Body has held that for a
measure to survive scrutiny under the Chapeau, it must be applied in such manner that
any resulting discrimination not be deemed ‘arbitrary’ or ‘unjustifiable’.®> The Appel-
late Body will look favorably at measures, so long as attempts by the respondent
country at multilateral negotiations seem to be taking place in good faith and in a
consistent manner.”® The key issue here is the extent to which a consensus exists that
the product either needs to be regulated to protect health or the environment or is an
exhaustible natural resource meriting its restriction in trade.

According to Article XX jurisprudence, the greater the consensus that exists among
WTO members regarding the types of domestic restrictions needed to address climate
change, the more likely measures conforming to such restrictions will survive scrutiny
under the Chapeau. The Appellate Body may be reluctant to tackle the difficult issue of
balancing the environmental objective of reducing GHG emissions against its trade
consequences, as would be required under the ‘arbitrary and unjustifiable’ requirement
of the Chapeau.”" For example, in EC — Beef Hormones, the Panel and the Appellate
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Body did not analyze the EC’s measures of banning imported meat and meat products
treated with hormone injections under Article XX. Instead, the Appellate Body affirmed
the decision of the Panel that the EC did not adequately assess the risks of hormone
injections and was therefore in violation of Articles 5.1 and 5.2 of the SPS Agreement.
By avoiding analyzing the EC’s measure under one of Article XX’s subparagraphs,
both dispute bodies also avoided analyzing the measures under the Chapeau of Article
XX and did not have to partake in a balancing test between the EC’s regulatory policy
and its trade consequences. The Appellate Body is likely to be hesitant to review
domestic climate change legislation and to balance interests without any agreement or
guidance from the Members, but it may ultimately be forced to do so.

In US — Shrimp, the Appellate Body found that the application of a US measure
aimed at conserving sea turtles caught in shrimp nets was initially too ‘rigid and
unbending’ because it required other countries to adopt a regulatory program that was
‘not merely comparable but rather essentially the same as that applied to United States
| shrimp trawl vessels’. However, the Appellate Body found that the measure was
' brought into compliance with Article XX with minor adjustments that introduced some
flexibility against the backdrop of good-faith (albeit unsuccessful) negotiations for a
multilateral agreement. A unilateral measure addressing climate change thus theoret-
ically could be justified through the Chapeau in the absence of multilateral or regional
consensus.”?

To survive analysis under the Chapeau, such national measures must be moving
towards a harmonization of national approaches and, eventually, a multilateral agree-
ment. In the context of domestic climate change legislation, an otherwise WTO-
inconsistent measure must demonstrate comparable effectiveness to less-inconsistent
alternatives given the different costs associated with the vast diversity of GHG-related
measures, including measures that are sectoral as opposed to national in scope. In
addition, the country adopting the measure unilaterally must fulfill the requirement for
a good-faith attempt at multilateral solution.

An additional issue that members will face in addressing climate change measures is
the need to take into account the development angle and the special and differential
obligations and liabilities of WTO Members. The WTO agreements recognize special
and differential treatment for developing countries. The Chapeau of Article XX also
requires non-discriminatory treatment only ‘among countries where the same con-
ditions prevail’. In the climate change context, this special and differential treatment is
also found in the ‘common but differentiated responsibilities’ language of UNFCCC
and reflected in the differential obligations to reduce GHG emissions under the Kyoto
Protocol (a topic discussed in Chapters 3, 4, 5 and 6 by Sanford Gaines, Daniel
Gervais, Carlos Correa and Peter Drahos respectively).”

7. Agreement on Technical Barriers to Trade (TBT Agreement)

The TBT Agreement gives Members the right to adopt technical regulations and/or
standards to achieve legitimate objectives, including protection of the environment, so
long as they are consistent with the provisions of that Agreement. The scope of the
TBT Agreement extends to all technical regulations, standards and conformity assess-
ment procedures that apply to trade in goods, with the exception of such regulations or
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standards that fall within the scope of the SPS Agreement or the Agreement on
Government Procurement (GPA, which is discussed in Chapter 15 by Denis Barbosa
and Charlene de Avila Plaza). Of course, technical measures that relate to services fall
under the GATS (see below).

The TBT Agreement, Annex 1, Article 1 defines a ‘technical regulation’ as a
‘[dJocument which lays down product characteristics or their related processes and
production methods, including the applicable administrative provisions, with which
compliance is mandatory. It may also include or deal exclusively with terminology,
symbols, packaging, marking or labelling requirements as they apply to a product,
process or production method’. The TBT Agreement, Annex 1, Article 2 defines a
‘technical standard’ as a ‘[dJocument approved by a recognized body, that provides, for
common and repeated use, rules, guidelines or characteristics for products or related
processes and production methods, with which compliance is not mandatory. It may
also include or deal exclusively with terminology, symbols, packaging, marking or
labelling requirements as they apply to a product, process or production method’. The
TBT Agreement applies to the preparation, adoption and application of technical
regulations and regulations by governments and standards bodies, and to conformity
assessment procedures used to determine whether the relevant requirements in technical
regulations or standards are fulfilied.

Under the TBT Agreement, Annex 1, a technical regulation is a mandatory measure,
while compliance with a standard is voluntary (standards issues are addressed in
Chapter 21 by Jorge Contreras.) The Appellate Body in EC — Asbestos and EC —
Sardines has elaborated the criteria for what would constitute a ‘technical regulation’
under the TBT Agreement.” The document must apply to an identifiable product or
group of products, although the identification need not be explicit. The document also
must lay down one or more product ‘characteristics’, which include not only features
and qualities intrinsic to the product itself but also related features such as the means of
identification, presentation and appearance of the product. Finally, compliance must be
mandatory. Many Category C measures are voluntary and thus may not fall under the
TBT Agreement as technical regulations.

The definition of technical regulation also raises the question of the applicability of
the TBT Agreement to non-product related PPMs. Documents would need to specify
PPMs that are ‘related to the product characteristic’ in order to qualify as a technical
regulation. The second sentence of the definition leaves room for interpretation that
non-product related PPMs could be subject to labeling requirements. This view is based
on the absence of the word ‘related’ in the second sentence of the definition of a
technical regulation, which reads that technical regulations and standards ‘may also
include or deal exclusively with terminology, symbols, packaging, marking or labeling
requirements as they apply to a product, process or production method’. The absence of
the word ‘related’ has led some to argue that labeling of non-product related PPMs is
covered by the TBT Agreement, while other regulations pertaining to non-product
related PPMs are not.

Assuming that a technical regulation falls within the scope of the TBT Agreement,
Articles 2.1 and 2.2 provide that the regulation must not discriminate in violation of
Most Favored Nation or National Treatment obligations and must not be ‘more trade
restrictive than necessary to fulfill a legitimate objective such as, inter alia, national
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security requirements; the prevention of deceptive practices; protection of human health
or safety, animal or plant life or health, or the environment’. In order to determine
whether 2 measure is more restrictive than necessary, we must turn to Article XX
jurisprudence 'and its test of necessity for guidance, .whlle recognizing that Fhe TBT
Agreement shifts the burden of proof to the complainant — contrary to Article XX,
which, as an exception, usually places the burden on the respondent.

To recall, the Article XX test of necessity considers: (1) the importance of the
interests OT values protected; (2) the contribution to achieving the end; and (3) the
extent of restriction on commerce.”® Similarly, a TBT measure must be assessed in
rerms of: (1) the importance of the objective and the risks of not meeting it; (2) the
effectiveness of the proposed regulation in achieving that objective; and (3) the
existence and effectiveness of less trade restrictive alternatives. Jurisprudence relating
1o GATT Article XX(b) is relevant to the interpretation of the ‘more trade-restrictive
than necessary’ standard in TBT Article 2.2.76

In the context of climate change, the principle issues will concern: (1) the importance
of the goal of combating climate change (and/or achieving sustainable development
through or while mitigating climate change); (2) the degree to which the measure
makes a ‘meaningful contribution’ to the public policy goal identified, taking into
account the different development needs of each Member; and (3) whether there are
other less trade restrictive alternatives that would be as effective in achieving the stated
objective. Aside from the product/process distinction discussed above, the effectiveness
prong of the necessity test poses perhaps the second most daunting challenge with
climate change-related technical regulation: how does one determine comparative
‘effectiveness’, and is this determination made on the basis of the entire economy or
each sector?

Like the interpretation given to the Chapeau of Article XX, the TBT Agreement
explicitly prefers a multilateral approach and pushes for adoption of international
standards and harmonization of domestic variants of standards.”” Specifically, the TBT
Agreement provides that if a technical regulation is consistent with an international
standard, it is presumed to be compatible with the requirements of the TBT Agree-
ment.”® But there is no definition of what constitutes an international standard or
consistency with it. In EC — Sardines, the Appellate Body agreed with the panel that
standards not adopted by a consensus of nations qualify as relevant international
standards.”® One commentator has noted that this means that ‘a subgroup of WTO
membership could arguably develop climate change related international standards’
which would benefit from the WTQ ‘presumption of compatibility even if cumulative
operation of the multitude of standards would not be environmentally effective, or
appropriate in terms of development objectives of developing countries’.%°

The TBT Agreement does not require domestic compliance with international
(voluntary) standards. Rather, the TBT Agreement requires that Members take reason-
able measures to ensure standardization authorities within their territories respect
certain disciplines set forth in Annex 3 to the TBT Agreement, which is titled the Code
and Good Practice for the Preparation, Adoption and Application of Standards (Code).
Under paragraph (b) of Annex 3, the Code is open to acceptance by private entities, that
is, ‘any non-governmental regional standardizing body one or more members of which
are situated within the territory of a Member of the WTO’. If a private entity accepts



290  Research handbook on intellectual property and climate change

provisions of the Code, this could lead to the creation of standards by a non-
governmental organization, including use of private labeling under paragraphs (d) to (1)
of TBT Annex 3.8!

8. Agreement on Trade Related Investment Measures (TRIMS)

The TRIMs Agreement, despite its name, has only very limited coverage of investment
issues. It effectively restricts only performance requirements (in its Annex) — such as
requirements regarding how services are to be conducted, for example domestic content
or national labor requirements. TRIMS imposes certain transparency obligations on
national regulation of investments, restating the obligations under Article III (non-
discrimination) and Article XI (prohibition of quantitative restraints) of the GATT.
TRIMS does not generally apply to government procurement of goods and services,
which is separately addressed by the plurilateral GPA.*2 The GPA is separately
administered and includes approximately 40 WTO Members, including the EU nations,
the United States, Canada, Japan and South Korea but not China or India.?? After years
of negotiations from 1996 to 2011, the outcome led to an adoption of a revised GPA in
March 2012. Two-thirds of the GPA parties completed their domestic ratification
procedures, and the revised GPA accordingly entered into force on 6 April 2014 34

Specifically, the TRIMS Agreement prohibits requirements to ‘obtain an advantage’
through ‘the purchase or use by an enterprise of products of domestic origin or from
any domestic source, whether specified in terms of particular products, in terms of
volume or value of products, or in terms of a proportion of volume or value of its local
production’.®> Such domestic purchase requirements were the subject of a successful
WTO challenge in Indonesia — Autos.36

TRIMS was viewed by the United States and some other countries as a first step
toward the WTO’s coverage of investments. However, it is unlikely that the WTO will
incorporate a comprehensive investment-protection agreement soon, given the opposi-
tion of many WTO members to efforts of the EU and Japan in the early 2000s and the
failure to achieve a Multilateral Agreement on Investment in 1998 under the auspices of
the OECD.#’

TRIMS is likely to have significant relevance to trade in alternative energy products.
In a September 2010 action of the United Steelworkers under Section 301 of the U.S.
Trade Act of 1974 (discussed in more detail below), China and other countries were
accused of providing subsidies to the wind power industry, imposing domestic content
requirements for various joint venture agreements with Chinese and other countries’
state-owned enterprises, and of adopting onerous technology transfer requirements and
local content requirements for alternative energy goods production.®® The US initiated
consultations as a result of the petition and ultimately reached a settlement under which
China would eliminate a program that provided subsidies to domestic producers of
wind power equipment, with a primary focus on domestic content requirements that the
United States claimed were inconsistent with Article 3.1(b) of the SCM Agreement.*
Whether other WTO Members will encourage the development of indigenous clean
energy sectors by enacting similar restrictions remains to be demonstrated.
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9. General Agreement on Trade in Services (GATS)

The GATS entered into force in January 1995 as one of the landmark achievements of
the Uruguay Round.® It is the first multilateral, legally enforceable agreement dealing
with trade and investment in services. Services include any service in any sector except
those supplied in the exercise of governmental functions. The GATS contains a set of
provisions for general concepts, which apply to all measures affecting trade in services,
and specific negotiated obligations, which apply to those service sectors and subsectors
that are listed in a Member country’s schedule.®! Each Member country has a list of
specific commitments. The specific commitments are scheduled by modes of supply
and apply only to listed service sectors and subsectors. Like the GATT, the GATS also
contains an unconditional MFN clause which requires that each service or service
supplier from a Member must be treated no less favorably than any other foreign
service or service supplier.”

The GATS Article XIV(b) should cover environmental issues, as it relates to ‘any
environmental measures that members would apply to services trade for environmental
purposes’.>* To date, however, the GATS has not played an integral role in liberalizing
environmental services. Many regard the current GATS classification as outdated. As a
supplement to the GATS, the WTO has published a list known as the W/120, which
classifies services into categories. As it stands, the environmental services category is
sixth on this list® The classification focuses on the final product of environmental
services and does not address the more relevant services that deal with measures
preventing and reducing environmental harm. These services focus on improving the
performance of developed facilities and infrastructure, as opposed to design measures,
research and development (R&D) and services necessary to upgrade systems. Further,
the classification looks at what is supplied to the general community and not at what
the relevant industries are receiving. Finally, there is little in the GATS on private sector
involvement as the classification was created at a time when governments were the
predominant actors in the field.*

Because the classification is not defined clearly, confusion exists in determining
whether a measure should be considered to apply to an environmental good or service.
Environmental suppliers may integrate their services with an environmental good and
this can complicate whether the product will fall under the GATS or the GATT. An
example of this is energy-related services that involve transport, transmission and
distribution. Energy related services, while termed ‘services’, can be seen as economic
activities constituting both goods and services.® Thus, there is a concern and growing
necessity to revisit the classification system provided by the GATS.

The GATS also includes regulations relating to international trade in financial
services.” This is one of the ways the GATS has proved relevant and effective for
climate change issues. The financial sectors have been growing at an alarming rate due
to technological progress in communication, a widespread escalation in electronic data
processing and the utility of the Internet for financial services.”® The intersection
between financial services and climate change, while not intuitive, is apparent in
energy-related services. Since the GATS incorporates an outdated system of classifica-
tion, energy-related services can fall under the Financial Services Annex to the GATS,
specifically under paragraph 5(a) as ‘any service of a financial nature’.%®
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An example of an energy related service largely used in relation to the GATS is trade
in Renewable Energy Certificates (REC).!® The functioning of a REC requires a basic
understanding of the production of renewable energy. Renewable energy production can
be separated into two parts — the electricity or electrical energy produced by a
renewable generator and the renewable ‘attributes’ of that generation (such as green-
house gas emissions). These renewable attributes are sold separately as RECs, whereby
one REC is issued for each megawatt-hour (MWh) unit of renewable electricity
produced. When a person buys an REC, he or she is buying the renewable attributes of
those specific units of renewable energy. This mechanism helps to offset conventional
electricity generation in the region where the renewable energy generator is located.
Trade in RECs is a market-based scheme that promotes energy production from
renewable energy sources (RES).

Given the complicated nature of RECs, the trade of RECs is arguably neither goods
nor services. Instead, the trade involves a series of financial transactions between
financial institutions, including clearing and settlement, and thus is regulated under the
GATS. Trading in RECs would also fall under entry number 7 of the W/120, while also
being part of the Financial Services Annex.'”! While RECs are just one example of
energy-related services that can fall under the provisions of the GATS, it is likely that
more liberalization efforts in the energy sector will create a more important role for the
GATS in climate change.

10. Environmental Goods and Services Agreement (EGA)

The idea of eliminating or greatly reducing tariffs on environmental goods and services
is not new. Negotiating such an agreement was contemplated in the Doha Ministerial
Declaration of November 2001, although the commitment was extremely weak: to
conduct ‘negotiations, without prejudicing their outcome, on ... the reduction or, as
appropriate, elimination of tariff and non-tariff barriers to environmental goods and
services’.'92 However, as with most other elements of the Doha Round negotiations, no
progress has been made toward such a multilateral WTO agreement. As a result, some
44 WTO Members (including the 28 members of the European Union), representing
some 90 percent of global trade in environmental goods, decided in 2013 to attempt to
negotiate a plurilateral EGA. As of May 2015 seven negotiating sessions had been held,
with discussions focusing on the 600 products that had been nominated for inclusion.'®

Separately, the Asia Pacific Economic Cooperation forum (APEC) has committed to
an agreement to be concluded no later than 2015 that would reduce tariffs on a shorter
list of 54 environmental goods such as waste water purifying equipment, solar panels
and wind turbines, to a lever of no more than 5 percent. Some 70 percent of the
affected goods ‘produce renewable energy, are used for environmental monitoring,
analysis and assessment or are used to strengthen air pollution controls’.!%4

It is worth keeping in mind that regardless of making an EGA function well -
whether concluded as a WTO plurilateral agreement, an APEC agreement, or both —
challenges will remain to increasing trade in environmental goods. Windmills and solar
panels are particularly susceptible to subsidies, since with relatively low fossil fuel
costs such alternative methods of producing electrical energy are not cost effective.'”
As discussed later in this chapter, such trade is subject to ‘unfair’ trade remedies,



Climate change innovation, products and services under GATT/WTO 293

including anti-dumping and countervailing duty actions, and several countries, includ-
ing the European Union and the United States, have imposed penalty duties on imports
of Chinese windmill towers and solar panels as a result, at levels in most cases far
exceeding 5 percent.

WTO AND NATIONAL TRADE REMEDY LAWS

In this section, we discuss the three World Trade Organization (WTO) authorized trade
remedies (antidumping, subsidies and safeguards — as implemented in the United
States'%), and two specific trade laws of the United States (Section 337 of the Tariff
Act of 1930 and Section 301 of the Trade Act of 1974). Three of these five topics
(subsidies, Section 337 actions, and Section 301 actions) have particular relevance to
trade in alternative energy and other ‘green’ products that incorporate intellectual
property which may be protected by patent, trademark, copyright and other intellectual
property laws at the national and global levels. Although the focus is on US laws, the
points are exemplary and similar provisions may exist in other countries’ laws.

R&D subsidies are some of the most popular subsidies among WTO Members who
are at the forefront of climate change-related technology development, such as China,
South Korea and the United States (as discussed in Chapter 16 on patent law by Joshua
Sarnoff). Some R&D subsidies may, but many will not necessarily, be actionable under
WTO rules in the absence of a comprehensive international agreement authorizing (or
prohibiting) such subsidies. For example, China has arnounced programs to provide
public investment in clean-energy technology (including but not limited to R&D) in the
$400 billion range over the period 2006-2013; the United States announced approxi-
mately $150 billion in subsidies, Japan in excess of $50 billion, and South Korea more
than $30 billion.!%”

Section 337 and Section 301, while broader in scope, have been used in recent years
to address intellectual property (for imports in regard to Section 337 for intellectual
property violations and for failure by foreign nations to comply with international
TRIPS rules in the case of Section 301 and related provisions). They also have been
used to address various types of foreign government subsidies and other alleged
violations of international trade agreements (multilateral and bilateral). The US
antidumping and safeguards laws make no exception for trade in ‘green’ technology
products.

If a comprehensive global climate change agreement were to be concluded in the
next few years, including bright line rules that authorize subsidies and restrict
challenges to technology transfers, the risks of multiple trade remedy actions would
likely be reduced. Similarly an agreement within the WTO’s Doha Round (which
currently seems inconceivable) on reducing or eliminating tariffs and non-tariff barriers
on environmental goods and services may decrease the number of trade remedy actions
in the future.'® However, neither understanding is likely to prevent the use of trade
remedies when the WTO Members or any of their major constituencies — including
domestic producers, domestic intellectual property rights holders and organized labor
groups — believe that protecting their markets is in the national (or their parochial)
interest and unilateral action of a country is at least arguably consistent with WTO
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rules. Even a future agreement to reinstate the expired ‘green light’ exemption for
certain R&D and environmental cleanup subsidies (discussed below) would not
eliminate the possibility of the use of domestic trade remedies.

In the absence of broad agreement on restricting greenhouse gases, US and EU
worker groups may from time to time be at odds with US and EU intellectual property
rights holders and developers. The dominant production model may well be one in
which US, EU, or other developed countries’ intellectual property owners manufacture
green energy goods in China, Vietnam, India or other developing countries, depriving
or appearing to deprive domestic workers of manufacturing jobs in such products.
Offshore manufacturing firms typically cannot join in trade remedy actions, except in
circumstances where their intellectual property rights are being violated. However,
remaining domestic manufacturing enterprises that are adversely affected by the foreign
production may well partner with domestic labor unions in bringing antidumping and
CVD actions, among others.

It is worth noting that under most trade laws in the US, the executive branch has
relatively little discretion to initiate actions and to apply penalty duties if petitions for
action meet all of the legal requirements (presidential discretion is considerably broader
with safeguards and Section 301 actions).'” From the point of view of domestic
producers or rights holders, this limited agency discretion means that if the statutory
requirements for protection are met, the claimants can be reasonably sure that the
anticipated protection will be implemented.

1. Antidumping Actions: WTO and National Laws

Antidumping measures are by far the most common of all unfair trade actions. At least
113 of 162 WTO Members have antidumping laws. During the period 1995 through
2013, some 4,519 antidumping cases were initiated. The major users of these laws
(based on cases notified to the WTO) include India, the United States, the EC,
Brazil, Argentina, Australia, South Africa, China, Canada, Turkey, Korea, Mexico and
Indonesia.!'0

GATT permits Members to impose antidumping duties (as distinct from CVDs) on
imports from foreign producers.

The contracting parties recognize that dumping, by which products of one country are
introduced into the commerce of another country at less than the normal value of the
products, is to be condemned if it causes or threatens material injury to an established
industry in the territory of a contracting party or materially retards the establishment of a
domestic industry.!!!

The WTO Antidumping Agreement (ADA),!? US antidumping law, and the anti-
dumping laws of many other nations provide relief against price discrimination
between the domestic market and the producer’s home market, regardless of the
possible benefit to consumers or of economic rationality. For example, dumping laws
do not seek to deal solely or primarily with predatory pricing, which refers to
anti-competitive activities taken by a company that is dominant in the market so as to
protect its market share from new or existing competitors. Rather, dumping laws focus
on price discrimination itself, not the effects of such practices.
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While the antidumping laws do not specifically address intellectual property or
climate change, they can and likely will be used against imports of alternative energy or
other ‘green’ products that cause material injury, such as windmill generators, photo-
voltaic cell panels and non-incandescent light bulbs. Whether dumped alternative
energy products also violate WTO constraints against subsidies or those protecting
intellectual property is largely irrelevant for purposes of the dumping laws, except to
the extent that antidumping duties and CVDs overlap. The GATT 1994, Article VI:5
provides that Members may not assess ‘both anti-dumping and countervailing duties to
compensate for the same situation of dumping or export subsidization’. This prohib-
ition against double-counting has been confirmed by the Appellate Body.'!* Of course,
in source countries where goods are produced in violation of WTQ subsidy or
intellectual property requirements, the prices are likely to be lower in the source
country if the savings are passed on to consumers and thus are less likely to result in
dumping (where the comparison is typically between the home market price and the
export price).

Article 2 of the ADA provides detailed guidance for the price comparisons that
ultimately determine the existence of dumping. Specifically, Article 2.1 sets out the
manner to determine the ‘normal value’ (home market selling prices, or if those do not
permit a proper comparison, third country prices or a value ‘constructed’ from cost
data). Efforts must be made to compare ‘like’ products, in a manner roughly similar to
the ‘like product’ comparison in GATT Articles I and III, although the products do not
have to be identical. For example it is acceptable to compare two somewhat different
models of a 13-inch television with adjustments for minor differences in manufacturing
costs. But it is not appropriate to compare a 20-inch television sold in the home market
with a 13-inch television sold in the export market, because 20-inch and 13-inch
televisions are not ‘like products’.

Under Article 2.4, a key in dumping calculations is the requirement of a ‘fair
comparison’ between normal value and the export price for the ‘like product’ in the
domestic and export markets. If the difference between normal value and the export
price is greater than zero, the difference is the dumping margin and that margin
determines the amount of antidumping duties. However, differences that are less than 2
percent of the export price are considered de minimis and are not actionable in
accordance with Article 5.8. In addition, under Articles 5 and 6, investigations must be
conducted in a reasonably transparent manner, giving foreign producers an opportunity
to participate fairly and be heard. Notwithstanding the greater degree of procedural
fairness under the ADA compared to the 1979 Antidumping Code, the computations are
complex and the investigating authorities tend to favor domestic interests. About
two-thirds of the time in the US and with other WTO Members’ investigating agencies,
the result is a finding of dumping and imposition of antidumping measures, which
usually are higher duties designed to offset the differential between the lower export
price and the higher ‘normal value’.!'*

Essentially, the required calculations adjust both the normal value (typically the
adjusted selling price in the home market) and the export price to achieve comparable
prices, through subtractions or additions for differences in selling expenses, transporta-
tion, physical characteristics, and other factors ‘affecting price comparability’. The
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types of adjustments usually made to normal value include differences in ‘circum-
stances of sale’ (advertising costs, warranty costs, credit costs, and so on), differences
in the merchandise, differences in freight costs and differences in the level of trade
(sales to wholesalers or sales to dealers).

Under WTO law, for both antidumping and CVD investigations, the administering
authority may not initiate investigations unless or until the authority has ascertained
that the petition has been made ‘by or on behalf of the domestic industry’.''3 It is
possible but highly unusual for the authority to act on its own initiative. Moreover, the
application shall be considered to have been made ‘by or on behalf of the domestic
industry’ if it is supported by those domestic producers whose collective output
constitutes more than 50 percent of the total production of the like product produced by
that portion of the domestic industry expressing either support for or opposition to the
application. However, no investigation shall be initiated when domestic producers
expressly supporting the application account for less than 25 percent of total production
of the like product produced by the domestic industry.'' Of course, if some US
manufacturers of the ‘like product’ remain in the United States, they will constitute the
‘domestic industry’ and can jointly support an antidumping action, alone or with their
unions. In this respect, it is notable that the US Section 301 petition filed by the
Steelworkers Union in September 2010 alleging among other WTO violations that
China is providing WTO-illegal green technologies subsidies could not have been
brought under the CVD laws because it was supported only by unions and not by any
domestic producers.'!?

Importantly for those who believe that China will likely be the world’s most
significant exporter of alternative energy products, antidumping calculations for non-
market economies (NMEs) are computed differently from those affecting market
economies. US law defines an NME as ‘any foreign country that the administering
authority determines does not operate on market principles of cost or pricing structures,
so that sales of merchandise in such country do not reflect the fair value of the
merchandise’.!'® Under the statute, the Commerce Department considers the following
six factors in deciding whether a country should be treated as an NME country:

(1) the extent to which the currency is convertible;

(2) the extent to which wage rates are determined by free bargaining between labor
and management;

(3) the extent to which joint ventures or other investments by foreign firms are
permitted;

(4) the extent of government ownership or control of the means of production;

(5) the extent of government control over allocation of resources and the pricing and
output decisions of enterprises; and

(6)  such other factors that the Commerce Department considers appropriate.!*®

Based on concessions in the WTO Accession Agreements made by China and
Vietnam,'2° the United States, EU and Mexican authorities, among others, decline to
calculate normal value based on selling prices on the grounds that those prices and
related selling costs are not determined by market factors, but by central planning.
Under such circumstances, the US Department of Commerce looks instead to a
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‘surrogate’ country at a similar level of economic development such as India or
Bangladesh or Indonesia, where Commerce believes production and selling costs are
determined by market forces. The labor, materials and other factor costs associated with
the production and sale of the same or similar products in those countries are
effectively substituted in making normal value calculations. The NME treatment
provides national administering authorities with broad discretion in conducting anti-
dumping investigations, which frequently results in finding large antidumping margins
that can significantly restrict imports from NMEs such as China.'!

2. Subsidies and Countervailing Duties: WTO and National Laws

Potentially, one of the most effective set of trade remedies in protecting domestic
producers from alternative energy and other ‘green’ goods imports may well be those
covered by Articles VI(3) and XVI of the GATT, the WTO’s Agreement on Subsidies
and Countervailing Measures (SCM Agreement) and national laws enacted under the
authority of the SCM Agreement. The SCM Agreement provides several key mech-
anisms for acting against foreign government subsidies that potentially distort trade,
including subsidies relating to research and development, now relatively common
among WTO Members such as the United States, South Korea and China. The SCM
Agreement provides for parallel remedies: government-to-government actions brought
in the WTO’s Dispute Settlement Body (DSB) and CVD actions brought by domestic
producers under national laws.

Under Article VI:3 of the GATT 1994, WTO Members may impose CVDs but only
under certain conditions:

No countervailing duty shall be levied on any product of the territory of any contracting party
imported into the territory of another contracting party in excess of an amount equal to the
estimated bounty or subsidy determined to have been granted, directly or indirectly, on the
manufacture, production or export of such product in the country of origin or exportation,
including any special subsidy to the transportation of a particular product. The term
‘countervailing duty’ shall be understood to mean a special duty levied for the purpose of
offsetting any bounty or subsidy bestowed, directly, or indirectly, upon the manufacture,
production or export of any merchandise.

SCM Agreement subsidy categories

Under the SCM Agreement, all subsidies are effectively defined by Article 1. Two of
the subsidy categories — export and import substitution subsidies and non-actionable
subsidies — are treated specifically and discussed below. In general, a subsidy is
deemed to exist if there is a ‘financial contribution by a government or other public
body’ where, inter alia, ‘a government practice involves a direct transfer of funds (e.g.,
grants, loans or equity infusion) ... [and] a benefit is thereby conferred’.'?? A financial
contribution by a government or public body typically involves: (1) a direct transfer of
funds; (2) the foregoing of government revenue; (3) the provision of goods or services
other than general infrastructure; or (4) payments made to a funding mechanism —
including a private body — to undertake actions within (1), (2), or (3) above, provided
that a benefit is conferred on the recipient company.!?® However, a subsidy is not
actionable under a Member country’s CVD laws unless it is ‘specific’, in that the
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subsidy program is limited to ‘an enterprise or industry or group of enterprises or
industries ..." rather than made generally available.'2* The specificity criterion will
make many programs designed to encourage both R&D and production of ‘green’
goods vulnerable to remedial actions because many are targeted at specific industries
rather than made generally available to business as a whole. As each case is judged on
its own facts, the term ‘Yellow Light’ subsidy is used.

The first of the separately treated subsidy categories is export and import substitution
subsidies (commonly referred to as ‘Red Light’ subsidies), which are prohibited under
Articles 3 and 4, respectively. Such subsidies may be, for example, conditioned on the
use of domestic rather than imported materials. The second subset includes certain
subsidies for R&D, environmental cleanup and disadvantaged regions (commonly
referred to as ‘Green Light’ subsidies), which are non-actionable under Article 8,125
However, R&D subsidies are no longer protected from evaluation under Article 8; the
legal requirement in the SCM Agreement that such subsidies be treated as excluded
expired on 1 January 2000.'26 US law has similarly eliminated that exception.'?’

Under current WTO law, such subsidies are treated as yellow light subsidies.
However the green light status of R&D subsidies may not be dead, as they may be
reinstated if and when the Doha Round of negotiations is resurrected. Also, despite the
expiration of the green light subsidies in 2000, the Ministers agreed in the Doha
Declaration to take note of the proposal to treat as non-actionable subsidies measures
implemented by developing countries with a view to achieving legitimate development
goals, such as regional growth, technology research and development funding, produc-
tion diversification, and development and implementation of environmentally sound
methods of production. During the course of the negotiations, Members are urged to
exercise due restraint with respect to challenging such measures.'28 Although the Doha
Declaration is not legally binding on Members, no R&D subsidies meeting the
specified requirements have been subject to a WTO challenge since 2000.

Export subsidies are easier to challenge than other subsidies under the SCM
Agreement because there is no requirement of showing ‘adverse effects’ as in the case
of other actionable subsidies.'? However, it may be difficult to demonstrate that
subsidies for the development and production of ‘green’ goods are export subsidies
because most governments support the development and production of such goods
whether the goods are for domestic consumption or export. In other words, such
subsidies may not obviously be ‘contingent in law or in fact ... on export performance’.
Still, the Appellate Body has suggested that if new subsidies increase future production,
and the ratio of export sales to domestic sales for the additional production increases,
say from 2:3 to 3:2 for the additional production, this could be considered export
subsidization even though much of the additional (subsidized production) is for
domestic use.'3® Should export subsidies be afforded to ‘green’ goods, they would be
subject to action in the WTO and under national CVD laws.

From the perspective of governments subsidizing R&D and ‘green’ goods produc-
tion, the expiration of the exception for ‘green-light’ subsidies is unfortunate in terms
of encouraging trade in alternative energy goods. Many R&D and environmental
cleanup subsidies might have fallen within the green light criteria. For example, R&D
subsidies were exempt when most of the R&D costs of the eligible projects were
covered by private investors rather than the government, and because the assistance was
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running costs permitted of those non-actionable R&D subsidies or because the goods
are designed to reduce emissions for existing production facilities.!3!
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Remedies — WTO level

The SCM Agreement contemplates two parallel means for dealing with illegal
subsidies. First, private parties in a Member nation may bring CVD actions under
domestic law, resulting in the imposition of offsetting or countervailing duties. The
procedural and legal requirements are similar to ADA actions addressed earlier
(including the material injury requirement)."*> However, there is a second alternative
without any parallel in the ADA. A Member government may also seek redress through
the DSB. If the action is against prohibited export subsidies, it is sufficient to show the
existence of the subsidy without any demonstration of injury.'*®> Where the WTO case
is based on yellow light subsidies, it must be demonstrated that another Member’s use
of such subsidies is causing ‘adverse effects’, such as: (1) injury to one of its domestic
industries; (2) nullification or impairment of its rights under the Subsidies Agreement;
or (3) ‘serious prejudice’ to any industry in its territory. ‘Serious prejudice’ is deemed
to exist if the incidence of the subsidy is more than 5 percent, or in most instances if
there is a forgiveness of a debt to the government or funds are provided to cover the
operating losses of an industry or enterprise.’** Should the complaining Member
prevail with respect to any of the three effects, the subsidizing country would have the
usual choice of complying with the decision by eliminating the subsidy or accepting
under DSB rules corresponding trade sanctions.!3?

The burden of proving serious prejudice is a significant challenge given the
complexities of the evidence likely to be required. In WTO litigation generally, the
initial burden of proof rests with the claimant. Under SCM Agreement Article 6.6, if
the complainant alleges price undercutting and/or changes in market share or other
elements of serious prejudice, it must provide the parties with ‘all relevant information
that can be obtained ...” Thus, it can be expected that when a Member or Members
challenge another Member’s subsidies every effort will be made to show that the
subsidies are ‘contingent in law or in fact’ on exporting.

Remedies — national level (CVD)
National CVDs are contemplated under Part V of the SCM Agreement, as implemented
by national CVD laws in many of the Member states. Although there are a number of
Members who undertake CVD initiations, there are only a handful of major users, with
five nations, the United States, EU, Canada, Australia and Turkey accounting for 82
percent of the 335 CVD actions reported to the WTO through the end of 2013.13¢

The United States has implemented Part V in its domestic law'¥ in a manner
generally considered to be consistent with the Agreement, despite certain challenges
that have been lodged before the DSB.!3% The US Department of Commerce and US
International Trade Commission and the EU Commission share an approach that is
generally similar to CVD actions under the EU Anti-Subsidies Regulation, so that the
same basic considerations apply when either administering authority initiates a CVD
investigation.'3®

The SCM Agreement Article 19.1 provides that:
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Members shall take all necessary steps to ensure that the imposition of a countervailing duty
on any product of the territory of any Member imported into the territory of another Member
is in accordance with the provisions of Article VI of GATT 1994 and the terms of this
Agreement. Countervailing duties may only be imposed pursuant to investigations initiated
and conducted in accordance with the provisions of this Agreement and the Agreement on
Agriculture. 40

Further, if, after reasonable efforts have been made to complete consultations, a Member
makes a final determination of the existence and amount of the subsidy and that, through the
effects of the subsidy, the subsidized imports are causing injury, it may impose a countervail-
ing duty in accordance with the provisions of this Article unless the subsidy or subsidies are
withdrawn,

The imposition of CVDs is subject to several important limitations in the SCM
Agreement and parallel national laws. Except for developing countries as noted
below,'*! countries may impose CVDs only if subsidies on imported goods in the
aggregate total 1 percent or more of the value of the goods. In many industries, if R&D
subsidies are the only actionable ones, it may not be cost-effective to ask the national
investigating authorities to undertake an investigation, in part because non-export
subsidies will be allocated over production that benefits from the subsidy, including
production devoted to domestic use as well as to exports. Also, if those subsidies are
used for purchases of capital equipment with useful lives of more than one year, that
portion of the subsidy would be allocated over the useful life of the equipment
(normally based on the depreciation schedule for such equipment incorporated in the
subsidizing Member’s income tax laws), a practice that would further reduce the
incidence of the subsidy in a given period of investigation.

The use of the CVD laws for a broad assault against imported ‘green’ goods is
generally not feasible. There is no provision in either the SCM Agreement or domestic
CVD laws for bringing a case against allegedly subsidized products, ‘green’ or
otherwise, in the aggregate. Rather, competing domestic producers would have to file a
CVD action against each subsidized product or group of products individually, a costly
and time consuming procedure (with legal and consultant fees in the US commonly
running in excess of $1 million per action for a ten month administrative proceeding).

As required in the SCM Agreement, CVDs can be imposed only if those subsidies
cause injury to the domestic indusiry in the importing Member (or under US law,
‘material injury’ to US producers).!*2 This implies that there must be a competing
industry in the importing country (or ‘the establishment of an industry in the United
States [must be] materially retarded’'*?). Demonstration of material injury under the
SCM Agreement and under national CVD laws in both the US and the EU (as with the
ADA and national antidumping laws) requires a showing that imports are increasing,
either in absolute or relevant terms, that the domestic industry is being harmed, and that
the harm results from such imports.'** Only subsidized imports are considered in
determining injury.

A detailed discussion of the material injury analysis is beyond the scope of this
chapter. It is sufficient to emphasize the need to demonstrate all three elements noted
above. Typically, a domestic industry that initiates a CVD action is in difficult
economic straits; an industry that is doing well generally does not bring such actions.
Causation is normally demonstrated by showing that the imports are being sold at
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Jower prices than domestic products, resulting in price undercutting (for example,
Chinese products are sold at lower prices than competing American or EU like
products) or price suppression (for example, American or EU producers are being
forced to reduce their prices to meet Chinese competition).'*> In the EU, the injury
must be to a Community industry and to a major proportion of those enterprises
producing like products.'*

In the United States, and to a considerable degree in the EU and elsewhere, the
decision to initiate a CVD action (unlike initiating consultations based on allegations
under SCM Agreement Articles 5-6) is not subject to government discretion. For
example, if a proper petition is filed and it meets technical legal requirements for
sufficiency and for standing, the US authorities are required to initiate an investigation
and complete that investigation. Failure to do so is subject to court challenge.

Under the SCM Agreement Article 11.4, as with the ADA, an application for relief
must be made ‘on behalf of the domestic industry’. Such an application has to be
supported by: (1) domestic producers accounting for at least 25 percent of the total
domestic production; and (2) domestic producers accounting for at least 50 percent of
the collective output of producers expressing any view on the application.'#” This rule
effectively precludes initiation of an action supported by labor groups alone, except in
the ‘special circumstances’ through which a Member government self-initiates a CVD
investigation,!4®

Developing countries (which for CVD purposes in the US do not include China and
Vietnam) are subject to a de minimis subsidy level of 2 percent, instead of the normal
| percent. If the aggregate subsidy as determined by the investigating authority is less
than the de minimis level, no CVDs may be imposed. Also, if a developing nation’s
exports represent under 4 percent of the total imports of the affected product, or 9
percent or less in the aggregate for a group of least developed countries (LDCs), they
will be excluded from the CVD action (instead of cumulated with the others).!4?
Developed country Members were obligated to eliminate export subsidies immediately,
while most developing nations had until 1 January 2003 to comply. The WTO extended
this deadline until 2007 for some LDCs. Members who are LDCs, as defined by the
United Nations, are excused from the obligation to eliminate export subsidies.
However, this does not protect them against CVD cases.

One relatively recent change in US policy has permitted the filing of CVD actions
against China (and more recently Vietnam), whether or not they are based on R&D or
support for ‘green’ technology and production. Until 2006, the Commerce Department
took the position that CVD actions under US law could not be applied to NMEs, a
position that had been upheld by US courts as within Commerce’s discretion.’>® The
essential rationale was that it was impossible to determine the extent to which a
‘bounty or grant’ (subsidy) existed in a centrally planned economy because the
government, rather than market forces, determined the costs of various inputs used in
the production of goods, and subsidies could not be separated from other government
directives and controls. Under such circumstances, an NME country was subject to an
unpredictable methodology for determining the existence of dumping, which tended to
exaggerate actual dumping margins, but was essentially insulated from CVD actions
designed to offset government subsidies.
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However, in 2006 Commerce changed its policy and initiated a CVD investigation
against coated paper from China.'! While that particular case was ultimately termin-
ated for lack of a material injury to US producers, in a 2008 determination CVDs (at
rates of up to 615 percent) were applied to imports into the United States of line
pipe.'*? Nearly 50 CVD investigations against Chinese products have been completed,
with the vast majority resulting in or continuing countervailing duty orders.'s3 China
has successfully challenged various aspects of the US imposition of antidumping duties
and CVDs in the WTO, as applied in specific cases, with the Appellate Body sharply
limiting certain procedures followed by US authorities, including the automatic
treatment of state owned enterprises in China as ‘public bodies’.'**

There are obvious conceptual inconsistencies between the use of NME methodology
in an antidumping case (relying on surrogates, because various input costs are not
based on market-determined prices), and the assertion that ‘private industry now
dominates many sectors of the Chinese economy’ so that government subsidies can be
accurately measured. The Commerce Department relies, to some extent, on surrogates
to determine subsidy benchmarks (such as ‘commercial’ interest rates). However,
Commerce’s requirement that ‘significantly all’ factor input prices must be market
driven remains ambiguous and may effectively guarantee that no such industries will be
found.'>*> Consequently, a strict market-oriented industry test, as applied by Commerce,
virtually guarantees that a market orientated industry will not be found in antidumping
actions against NMEs. Logically, under such circumstances, CVD law should not apply
because of the lack of market determination of input prices that might be considered
government subsidies. 3¢

Another significant challenge to the Commerce Department’s current methodology
relates to Chinese allegations that imposing both antidumping duties and CVDs against
NME:s is partially double-counting (and assessing overlapping penalties) in contraven-
tion of the GATT 1994. The GATT Article VL5 provides that ‘[n]o product of the
territory of any contracting party imported into the territory of any other contracting
party shall be subject to both antidumping and countervailing duties to compensate for
the same situation of dumping or export subsidization’. It is difficult, however, to avoid
double-counting in NME CVD actions. First, the existence of dumping and subsidiza-
tion of exported goods is more difficult to distinguish.” Second, the normal value (the
home market side) is determined using a non-subsidized, market-based, surrogate-
country producer, but the actual export prices from the NME enterprises may embody
subsidies. Third, the amount of benefit for subsidy purposes is not based on actual
prices and commercial loan rates in the NME home market, but on non-national
benchmarks (subsidies), often taken from a ‘basket’ of surrogate countries. The US
Court of International Trade (CIT) in a 2010 decision ordered the Commerce
Department to cease applying the CVD laws to NMEs until it comes up with a
methodology to eliminate double counting.'>® The Appellate Body reached essentially
the same conclusion in March 2011.!5°

3. Safeguards

Safeguard measures under GATT Article XIX refer to the practice of imposing
temporarily higher import duties or quantitative restraints (quotas), or both, when
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imports are causing serious injury to domestic producers. Safeguards are another
anomaly in the GATT, inconsistent with the GATT’s principles of trade liberalization.
The use of safeguards conflicts with several of the GATT’s Articles: Article I MFN
non-discrimination treatment for import duties, Article II ‘bindings’ of tariff levels and
Article XI quotas. Like national antidumping laws and the WTO ADA, safeguards have
no special application to alternative energy goods or to goods with embedded
intellectual property.

The concept of safeguards under WTO law is based on the ‘escape clause’ of the
United States—Mexico Reciprocal Trade Agreement of 1942.'°° The clause allowed the
United States or Mexico to escape its import concessions under the Agreement, where
such concessions resulted in increased imports that caused serious injury or threat
thereof to a domestic industry. GATT Article XIX was the product of a United States’
proposal to incorporate in the international trading system an escape clause very similar
to that of the US—Mexico Agreement, providing for the use of safeguards in the event
of ‘unforeseen developments’ resulting from trade concessions.'®! According to WTO
data, Members initiated 279 safeguard investigations between 1 January 1995 and 30
April 2014. The leading notifying Members over the 19-year period were India,
Indonesia, Turkey, Jordan, the Ukraine, Poland and the United States.'*®

The Safeguards Agreement provides that:

[a] Member may apply a safeguard measure to a product only if that Member has determined
... that such product is being imported into its territory in such increased quantities, absolute
or relative to domestic production, and under such conditions as to cause or threaten to cause
serious injury to the domestic industry that produces like or directly competitive products.'®

Further, ‘[s]afeguard measures shall be applied to a product being imported irrespective
of its source’.!®*

In general, the requirements for investigations reflect the same due process consider-
ations as those for antidumping or CVD material injury investigations. ‘Serious injury’
is defined as ‘a significant overall impairment of the position of a domestic indus-
try’.165 Limitations exist on the use of safeguard measures because of the GATT Article
XIX requirement of ‘unforeseen developments’, even when the injury and causation
requirements are met.'®® Because of the absence of any ‘unfair’ trade practice
requirement, moreover, the imposition of safeguards at least theoretically imposes costs
on the Member imposing the safeguards (in addition to consumer welfare losses).

Where safeguard measures are applied, compensation through ‘a substantially
equivalent level of concessions’ is required.'®’” In the absence of an agreement, the
exporting Member may suspend ‘substantially equivalent concessions’ after notice to
the WTO’s General Council.'®® However, the right of suspension ‘shall not be exercised
for the first three years that a safeguard measure is in effect, provided that the safeguard
measure has been taken as a result of an absolute increase in imports and that such a
measure conforms to the provisions of this Agreement’.'®®

Despite the Appellate Body decisions in Argentina — Footwear Safeguards'” and US
— Steel Safeguards,'” which suggest that most safeguard measures are legally incon-
sistent with the GATT, Article XIX, and the Safeguards Agreement, some Members
continue to bring actions to challenge safeguard measures. However, not all safeguards
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measures are challenged at the WTO by the exporting Member. Even if such
challenge is lodged, completing the litigation requires 20-24 months or more, giving
the safeguards-imposing Member a free ride during this period because WTO decisions
are not retroactive.

A special type of safeguard was applicable only to China, as a result of negotiations
over its entry into the WTO, and then only until November 2013. The provision was
applicable ‘[i]n cases where products of Chinese origin are being imported into the
territory of any Member in such increased quantities or under such conditions as tc
cause or threaten to cause market disruption to the domestic producers of like o1
directly competitive products ...’.\™ This authorization is reflected in US law!”3 bu
was used by the United States only once — by the Obama Administration with regard to
passenger vehicle tires.'” During the second Bush Administration, the US International
Trade Commission considered several Section 421 petitions between 2002 and 2005,
recommending safeguard relief; President Bush declined to provide remedies in all
such instances.'” China unsuccessfully challenged the US Section 421 tires action at
the WTO,'”® with predictable results given China’s acceptance of the mechanism in its
Accession Protocol !

4. Section 337 of the 1930 Tariff Act (United States)

Section 337 provides a unique remedy to US industries for ‘unfair competition’ that
injures an industry or threatens the establishment of an industry in the United States.
The statute covers not only intellectual property violations — copyright, patent,
trademark, and computer chip mask infringement — but also other types of unfair
competition such as false advertising, false designation of origin, theft of trade secrets,
and passing off copies as genuine articles. Of over 400 Section 337 investigations
initiated since 1975, well over half have involved intellectual property. Thus, US
intellectual property holders have in their arsenal a powerful remedy in the event that
imports infringe US patents.

Section 337 is particularly well suited to the protection of patents, trademarks,
copyrights, semiconductor chip masks and industrial designs because no injury test is
required, in contrast to other Section 337 ‘unfair competition’ actions. Rather, an
intellectual property holder must only demonstrate that ‘an industry in the United
States, relating to the articles protected by the patent, copyright, trademark, mask work,
or design concerned, exists or is in the process of being established’.'”® Under the
statute, an industry in the United States shall be considered to exist if there is in the
United States, with respect to the protected articles: (A) significant investment in plant
and equipment; (B) significant employment of labor or capital; or (C) substantial
investment in its exploitation, including engineering, research and development, or
licensing.!”?

In 1989, a GATT Panel held the original version of Section 337 to be inconsistent
with the United States’ GATT obligations.'® TRIPs requires that national enforcement
procedures be ‘fair and equitable ... [and] not be unnecessarily complicated or costly,
or entail unreasonable time limits’.'8! The current version of Section 337 is designed to
comply with these requirements. As of 1995, Section 337 permits counterclaims,
precludes simultaneous infringement actions before both the US International Trade
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commission (USITC) and the federal courts, precludes in rem enforcement, and in
general no Jonger permits unduly onerous procedural requirements for foreign respond-
ents. To date, the revised Section 337 has not been challenged in the WTO.

US law maintains an essentially discriminatory element in Section 337, in the sense
that it is a remedy available to US producers against foreign producers only, not against
infringing US manufacturers. For example, Texas Instruments may bring a Section 337
action against semiconductors made by Samsung Electronics in Korea and exported to
the United States, but not against similar devices made and sold by IBM or Intel in the
United States. This discriminatory aspect is legal under TRIPs, which recognizes that
effective international enforcement of intellectual property rights may require remedies
different from those available against domestic producers, as obtaining jurisdiction over
the foreign entities in US courts may be impossible. '8

In addition to the absence of any proof of injury requirements, a Section 337 action
is attractive to US petitioners in large part because of its draconian remedy: if a foreign
product is found, for example, to infringe a valid US patent, products utilizing the
patented technology can be entirely excluded from entry into the United States.!83
However, unlike in US federal court actions, no monetary remedies may be obtained
against the infringing producer. The exclusionary remedy provides powerful negotiating
leverage for the US petitioner. It is thus no surprise that most Section 337 actions are
settled either through the issuance of a ‘cease and desist’ order by the US International
Trade Commission or through a settlement that contemplates the conclusion of a
royalty-payment licensing agreement between the US patent holder and the allegedly
infringing foreign producer. Because the action is enterprise-specific, meaning that the
violation is usually of a patent or right owned by a single enterprise or individual rather
than an entire industry, the action need not receive broader industry support (as is
required for antidumping or CVD actions as noted above).

Procedurally, a Section 337 action resembles a US district court action. However, the
cases tend to be resolved more quickly and the rules of evidence are less stringent.
Determinations are initially made before an administrative law judge at the USITC.
However, unlike antidumping and CVD injury ‘investigations’, Section 337 actions are
formal ‘adjudications’ subject to the US Administrative Procedure Act.!84

Typically, a Section 337 petition alleges that an imported product (for example, solar
panels) infringes a US patent or other intellectual property rights registered or
otherwise obtained in the United States. As in the federal courts, counterclaims
challenging the validity of the patent (or other intellectual property right) may be
lodged as part of the proceeding. Section 337 also applies to various types of ‘unfair
competition’ related situations, such as eco-labeling, making false claims of efficiency,
or employing a ‘trade dress’ (appearance of the foreign product) that is confusingly
similar to the competing domestic product.

S. US Section 301 and Special 301
From the 1960s until at least 1995, when the WTO and TRIPS Agreement entered into

force, the US government experienced frustration as many of the international trade
problems faced by US firms — particularly those relating to service market access and
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to protection by other nations of US intellectual property rights —were not covered by
the GATT. Sections 301-306 were enacted in the 1974 Trade Act to deal with these
concerns. '8’

Section 301 is the most controversial of the US trade remedy laws.'8¢ It has been
attacked periodically by US trading partners as rampant unilateralism, a statute which
allegedly shows US arrogance in terms of ignoring the international rules. In scope and
potential coverage, it is one of the broadest US trade remedy laws, affording the US
Trade Representative (USTR) considerable discretion in initiating and pursuing cases.
Although US Section 301 actions have addressed a wide variety of alleged violations
(including services), a substantial number have focused on foreign government failures
to enforce intellectual property laws. Unlike the other trade remedies discussed in this
section, Section 301 addresses alleged unfair practices in or by foreign countries, either
instead of or in addition to those relating to imports into the United States. The possible
applications to ‘green’ technology products include challenges to compulsory licensing
of US technology by foreign governments under the TRIPS Agreement and failures by
Members to comply with their enforcement obligations under that Agreement. Such
actions could also be pursued in the DSB, but given a moratorium on the so-called
‘non-violation’ complaints, they would have to demonstrate violations of the TRIPS
Agreement in order to be effective. More broadly, Section 301 can also be used to
challenge government subsidies, particularly where the effects are broader than just the
US import market, and any other alleged violation of one or more of the WTO
Agreements.

This was the case with the Section 301 petition discussed earlier, which was filed by
the United Steelworkers in September 2010 and resulted in a settlement in March 2011
in which China agreed to eliminate various illegal import substitution subsidies. To
date, the USTR has avoided a ‘broadside’ attack against the subsidization of renewable
energy by other WTO Members. But the use of Section 301 to deal with such problems
in the future remains likely.

Section 301 is most logically viewed as having a dual purpose. First, under US
domestic law, it provides a procedure for a domestic industry to petition USTR to
initiate an action remedying a foreign government’s violations of trade agreements, or
‘unreasonable’ or ‘discriminatory” actions abroad that burden or restrict US commerce.
This private form of action is desirable, as only governments can bring legal actions in
the WTO challenging other governments’ policies. Second, Section 301 provides a
framework for bilateral negotiations, resort to multilateral mechanisms (such as the
WTO’s DSB or NAFTA’s Chapter 20), and, ultimately, for retaliation against violators.

Section 301(a) provides for ‘mandatory action’ by the USTR to take action against
other countries.'8” In other words, when an alleged violation comes within the
requirements of Section 301(a), USTR (at least in theory) must move forward with a
process that will likely result either in a negotiated settlement or a WTO action.

By contrast, Section 301(b) provides for discretionary action: ‘Where USTR
determines that a particular act, policy or practice of a foreign country is unreasonable
or discriminatory and burdens or restricts U.S. commerce, it has discretion as to
whether to take retaliatory action.” For all practical purposes, Section 301(b) is
effectively available for use only against non-Members of the WTO because the types
of retaliation contemplated by the statute (increased tariffs or quotas, or a combination
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of the two) cannot, since 1 January 1995, be imposed on other WTO Members, except
with authorization from the DSB.

The DSB rejected a broad, early challenge to Section 301 by the EU, but only after
the United States promised to use the mechanism only in conjunction with the WTQO’s
dispute settlement process.'®® Under these circumstances, Section 301 is best charac-
terized as administrative mechanism for raising potential violations formally with the
USTR and for demanding that USTR initiate negotiations and, ultimately, initiate and
pursue a WTO DSB action. However, it should be noted that the USTR often initiates
consultations in the DSB without domestic stakeholders having filed formal Section
301 petitions, when USTR considers it in the United States’ economic interest to do so.

Intellectual property protection has been a frequent subject of Section 301 actions
against China (at least four times), Korea, India, Brazil, and Taiwan, among others.'®
The United States viewed as ‘unreasonable’ under Section 301 these foreign govern-
ments’ alleged denials of what the US considered to be adequate protection against,
inter alia, piracy, counterfeiting and the integrity of patent rights, even though before
1995 there were no WTO obligations in this area.

Special 301 is a separate statute that also dates from 1974.'%° It creates a mechanism
requiring the USTR to review annually other nations’ compliance with international
intellectual property rules. Under Special 301, the USTR annually publishes a ‘Special
301 Report’, which characterizes the deficiencies in intellectual property protection
among more than 50 of the United States’ trading partners, and places them into a
‘watch list’ and ‘priority watch list’. Placement on the priority list triggers investiga-
tions and negotiations, with the possibility of being followed by actions brought in the
DSB. The 2014 priority watch list included not only China, Russia and India, but also
Algeria, Argentina, Chile, India, Pakistan, Thailand and Indonesia.'®' China was cited,
inter alia, for obstacles to effective protection of IPR in all forms, counterfeiting of
various products, compulsory transfer of patents from foreign to domestic entities as a
condition of market access and innovation-related policies that are discriminatory
against foreigners.!%?

CONCLUSION

The international trade rules set out in the GATT and other WTO Agreements will have
a significant impact on the complex and unpredictable worldwide efforts to address
global climate change. Whether these rules ultimately facilitate trade in alternative
energy products and services or impede such commerce will depend on a range of
| presently unknown factors. These include whether new WTO Agreements are con-
cluded to reduce or eliminate tariffs and other restrictions on trade in environmental
goods and services, and to renew the non-actionable treatment of ‘Green Light’ (R&D
and environmental cleanup) subsidies. If the world’s major GHG producing nations
ultimately reach agreement on a schedule for reduction of greenhouse gases, the risk of
unilateral import restraints to level the playing field between nations that regulate GHG
emissions and those who do not will be minimized. Otherwise, the use of border
carbon taxes and similar measures (many of which may be WTO legal, as discussed
above) is likely to proliferate.
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Other questions will arise over whether the key technologies needed to effective
deal with GHG reductions and energy security will be freely transferred, or instead w
become the subject of restrictive trade actions (and intellectual property disputes) in t
United States and elsewhere. Even with some accommodations among trading natioi
there remains a significant risk that developed country manufacturers and their unio
may seek to stem the flow of production of alternative energy and other green produc
to lower wage-cost countries. They may seek to employ antidumping, subsidy, a
other trade actions, or to impose questionable technical standards, as was the case wi
the outflow of manufacturing jobs beginning 30-35 years ago. Finally, one m
reasonably question the extent to which the need to reduce GHG emissions world-wi
can overcome more parochial interests like fears of retarded economic development a
job creation, even among those nations in which the scientific existence of a hum:
impact on climate change is not being questioned.
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