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16. Transparency in international economic
relations and the role of the WTO
Padideh Ala’i and Matthew D’Orsi

INTRODUCTION

The establishment of the World Trade Organization (WTO)' in 1995 has
transformed the consensus-based system of the General Agreement on
Tariffs and Trade (GATT 1947)? into a rule-based system, encompassing
not only trade in goods (GATT 1994),} but also trade in services (GATS)*
and trade-related aspects of intellectual property rights (TRIPS).> As a
result of this transformation, transparency of trade-related measures has
become a central objective of the multilateral trading system, and trade
disputes have focused increasingly on the transparency obligations of
Member States under the WTO covered agreements.®

Transparency has become central to the mandate of the WTO as a result
of the shift in focus of trade negotiations from the reduction of tariffs in
the immediate post-World-War-II period to the reduction of non-tariff
barriers (NTBs) starting in the 1960s, and finally, to the current focus on
regulatory convergence and harmonization. Historically, trade disputes
required that a respondent remove any legislative or executive measure in
the form of a tariff, quota, or non-tariff barrier that constituted an impedi-
ment to cross-border transactions. Today, the WTO recognizes that many
governmental measures, including judicial and administrative measures
in a number of related spheres, may also constitute legitimate non-tariff
barriers, as they are also integral to the workings of a regulatory state.
Disputes now focus not only on the content of the measures, but also the
extent to which the measures are administered or applied in a transparent
or even-handed manner.’

The scope of the transparency provisions contained in the WTO covered
agreements, like that of any other provision in the agreements, is depend-
ent upon the mandate of the WTO. Is the WTO’s mandate focused solely
on trade liberalization? Or is it also focused on the promotion of sustain-
able development, rule of law, and good governance? As no consensus
exists concerning the true nature of its mandate, the WTO is currently in
the midst of an identity crisis.® If the WTO is solely or primarily concerned
with trade liberalization, then the goal of the transparency provisions

368
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within the multilateral trading system is limited to the protection of the
expectations of traders by making trade more efficient, predictable and,
in the end, more profitable. If the WTO’s mandate is broader and more
focused on development, however, then the scope of the transparency
commitments must be broader than simply the protection of the expecta-
tions of private traders. In this broader context, transparency arguably
facilitates inter alia, governmental accountability, the participation of civil
society, and the promotion of the right to due process in the administra-
tion of justice. This chapter assumes that the mandate of the WTO is in
a state of flux: trade liberalization remains the animating principle of the
multilateral trading system, but the WTO has no choice but to address
simultaneously the broader development goals of the developing world
and the complicated regulatory system of the developed world.

In view of the uncertainty surrounding the mandate of the WTO, this
chapter focuses on the transparency commitments in the WTO covered
agreements as interpreted and applied by the panels and the Appellate
Body of the WTO Dispute Settlement Body (DSB).! This chapter will first
identify a few of the major transparency provisions of the WTO covered
agreements. Second, it will analyze the application of transparency com-
mitments in selected trade disputes before WTO panels and the Appellate
Body. Last, drawing from the first two sections, the chapter will discuss
three attributes of WTO transparency commitments in the context of the
multilateral trading system: (1) the facilitation of trade disputes by making
governmental measures transparent through publication and notification;
(2) the reinforcement of central-government control of local, provincial or
regional governments; and (3) the privileging of uniformity in substance
and administration of measures within and among Member States."!

TRANSPARENCY AND THE MULTILATERAL
TRADING SYSTEM

Transparency is defined generally as the “sharing [of] information or
acting in an open manner” or “a measure of the degree [to] which infor-
mation about official activity is made available to an interested party.”!?
In the WTO context, transparency provisions focus on procedural due
process'>—publication, access to and flow of information, and independ-
ent judicial review—so as to allow private traders to prepare ahead of time
for any risks or challenges that they may encounter.' In addition to assist-
ing private traders, transparency is also a criterion for “good governance,”
i.e., the “process of decision-making by governments and the process by
which decisions are implemented.”!* Even if we assume that the WTO’s
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mandate is limited to promoting procedural due process for the benefit
of private traders, the due process and transparency provisions of the
WTO implement the model of good governance that seeks uniformity and
harmonization.

GATT 1947 and Transpﬁrency

The United States proposed the language that ultimately became the
transparency provision of GATT 1947. Article X (Publication and
Administration of Trade Regulations) (See Appendix A)." Article X
traces its origin in part to the 1923 International Convention Relating to
the Simplification of Customs Formalities,'” but it was also greatly influ-
enced by the U.S. Administrative Procedures Act (APA),'® which had just
been passed in the U.S. Congress."” The United States proposed Article X
in order to level the playing field for U.S. traders who faced opaque and
informal administrative structures in importing countries, particularly as
U.S. -administrative processes had become more transparent for foreign
traders interested in conducting business in the United States.

Article X requires that all “laws, regulations, judicial decisions and
administrative rulings of general application” (collectively “measures™) be
“published promptly in such manner as to enable governments and traders
to become acquainted with them.”? Article X:2 requires that measures
be enforced only after they have been officially published, and accord-
ing to Article X:3(a), such measures must be administered in a “uniform,
impartial and reasonable manner.”? Lastly, under Article X:3(b), Member
States “shall maintain, or institute as soon as practicable, judicial, arbitral
or administrative tribunals or procedures for the purpose, inter alia, of the
prompt review and correction of administrative action relating to custom
matters.” Such review shall be conducted by agencies that are independent
from the administering agency involved.?

The signatories to the GATT viewed Article X as a procedural provision
lacking in substantive force, and for this reason, they adopted it without
any discussion or amendment. In fact, at the time of enactment, a senior
Canadian negotiator is quoted as stating that Article X contained no
additional substantive requirements and, therefore, should not be of any
concern to GATT Contracting Parties.* Consistent with this view, GATT
panels make no reference to Article X in any adopted dispute report from
1947 to 1984.

Then, starting in 1984, the United States began to invoke Article X after
U.S. businesses were unable to gain access to the Japanese domestic market
and started to face fierce competition from Japan in the U.S. domestic
market. Targeting informal channels of communication maintained by
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the Japanese Government, the United States focused its Article X claims
on the use of “administrative guidance.” Such non-binding guidance
served very effectively to exclude imports while the Japanese Government
maintained that the guidance did not constitute governmental measures.**
In three adopted GATT 1947 panel reports, the GATT panels found that
the practice of administrative guidance constituted “a measure” within
the meaning of Article XI of GATT 1947 (Elimination of Quantitative
Restrictions) that was inconsistent with the requirements of that provi-
sion. The GATT panels also stated that it was not necessary to address
transparency claims under Article X, such as lack of publication or inde-
pendent judicial review, because the measure itself was found to be GATT-
inconsistent regardless of whether it had been published.” From 1947 to
1995, only one adopted GATT panel found a violation of Article X.%

WTO and Transparency

With the creation of the WTO in 1995, Article X of GATT 1947 became
Article X of GATT 1994 without any amendments or clarifications.
Article X became incorporated and cross-referenced in: (1) an agreement
that addresses procedures for customs valuation, i.e., the Agreement on
Implementation of Article VII of the GATT 1994 (Customs Valuation
Agreement);?” (2) procedures for determination of the origin of a good for
customs purposes (Agreement on Rules of Origin);*® and (3) procedures
necessary for emergency action in order to prohibit serious economic
injury including dislocation and unemployment of workers (Agreement
on Safeguards).® Other GATT 1994 Annex 1A covered agreements do
not explicitly incorporate Article X, but they contain many due process
and transparency-related provisions addressing internal and border meas-
ures. Transparency and due process provisions exist throughout these
agreements, including but not limited to, sanitary and phytosanitary
measures (such as measures addressing food safety and pest control (SPS
Agreement));* technical regulations or voluntary and non-binding stand-
ards (TBT Agreement);* administration of border measures, such as
licensing procedures;* and administration of trade remedies such as anti-
dumping and countervailing duties (SCM Agreement).** The provisions
of these agreements require Member States to notify the WTO that they
intend to pass new legislation or to change existing legislation so that other
countries may provide comment before the legislation goes into effect.’
Transparency is also a fundamental obligation under the GATS, which
covers trade in services. Article III of the GATS (Transparency) largely
follows the language of Article X of the GATT 1994 in that it requires
publication of all relevant measures, including international agreements
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affecting trade in services.* Article III also requires that WTO Members
annually inform the WTO Council for Trade in Services of both any
changes made to the laws that affect trade in services and the commitments
that each Member has made under the GATS. Lastly, under Article III,
all Member States must “establish one or more enquiry points to provide
specific information to other Members.”* Rounding out its transparency
commitments, Article VI of the GATS then requires Members to maintain
“judicial, arbitral or administrative tribunals” to review administrative
decisions affecting trade in services.’

Article 63 of the TRIPS also features similar transparency commit-
ments. Paragraph 1 requires that WTO Members publish their intellectual
property laws and regulations “in such a manner as to enable governments
and right holders to become acquainted with them.”* Under Paragraph 2,
Member States must notify these laws and regulations to the Council for
TRIPS “in order to assist that Council in its review of the operation of
this Agreement.”* In addition, Article 63(3) allows Members to object to
another Member’s specific judicial and administrative rulings in the area
of intellectual property and to request detailed written justification for the
ruling.®

Finally, the Trade Policy Review Mechanism (TPRM) of the WTO
issues periodic reports on each of the WTO Member States. The TPRM
reports describe governmental policies and identify those procedures in
need of greater transparency. The TPRM also encourages domestic trans-
parency, which goes beyond the transparency of trade-related measures
that is a substantive requirement of the WTO agreements. Part B of the
TPRM addresses domestic (or internal) transparency:

Domestic Transparency—Members recognize the inherent value of domes-
tic transparency of government decision-making on trade policy matters for
both the Member’s economies and the multilateral trading system, and agree
to encourage and promote greater transparency within their own systems,
acknowledging that the implementation of domestic transparency must be on a
voluntary basis and take account of each Member’s legal and political systems.*

In addition to the foregoing commitments, some WTO Member
States have additional transparency commitments in their Protocols of
Accession. Perhaps the best-known additional transparency commitments
are those featured in the Protocol of Accession of China (see Appendix
B).# In addition to the transparency provisions applicable to all WTO
Members, the Chinese Protocol of Accession requires, inter alia, that
China (1) enforce only those laws, regulations, and trade-related measures
that “have been first published and made available to WTO Members
upon their request;”* (2) “designate or establish an official journal” for the
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publication of all trade-related measures and after publication to “provide
a reasonable period for comment,”* and publish journals that are available
“on a regular basis and make copies of all issues” that are readily available
to individuals and enterprises;* (3) “establish or designate, an enquiry
point where, upon request of any individual, enterprise or WTO Member,
all information relating to the measures required to be published . . . may
be obtained,” and to provide replies to requests for information within 30
days (or 45 days given exceptional circumstances);*’ (4) establish impartial
and independent tribunals, contact points and procedures for the prompt
review of all administration actions and trade-related measures under
Article X:1 of GATT 1994, Article VI of GATS and relevant provisions
of TRIPS;® and (5) “provide opportunity for appeal, without penalty,
by individuals or enterprises” and ultimately “right of appeal,” requiring
written decisions with appellants informed at every level of any right to
further appeal .*

The WTO, specifically its transparency provisions, envisions a central
government that maintains control over provincial and municipal gov-
ernments. Such increased centralization is an inevitable consequence of
the transparency commitments in the WTO covered agreements. China’s
accession to the WTO has not only liberalized (relatively speaking) foreign
trade and investment regimes by making them less opaque, but also
facilitated internal rule-of-law reforms that are consistent with Beijing’s
economic and social policies.®

TRANSPARENCY IN WTO DISPUTE SETTLEMENT

WTO dispute settlement panels and the Appellate Body have directly
addressed Article X and similar transparency claims, and in doing so, they
have emphasized the importance of such provisions. Unlike GATT 1947
panels, WTO panels have not viewed Article X claims as ancillary to sub-
stantive claims.’' As early as 1997, the Appellate Body held that provisions
of Article X, particularly Article X:2:

may be seen to embody a principle of fundamental importance—that of pro-
moting full disclosure of governmental acts affecting Members and private
persons and enterprises, whether of domestic or foreign nationality. The rel-
evant policy principle is widely known as the principle of transparency and has
obviously due process dimensions. The essential implication is that Members
and other persons affected, or likely to be affected, by governmental measures

. should have a reasonable opportunity to acquire authentic information
about such measures and accordingly to protect and adjust their activities or
alternatively to seek modification of such measures.*”
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Notably, the Appellate Body Report that was adopted by the WTO
membership states that Article X requires governments to be transparent,
not only with international or cross-border traders, but also with their own
domestic traders. The Appellate Body emphasizes that Article X is explic-
itly concerned with the rights and expectations of traders, both domestic
and international, as affected by governmental action.® The Appellate
Body has held that the transparency principles of Article X are even more
important in cases where the measure violates WTO commitments but is
justified as an exception due to other important public policy concerns,
such as human life and health or the conservation of an exhaustible natural
resource.>

For example, in United States — Import Prohibition of Certain Shrimp
and Shrimp Products (US — Shrimp), Section 609 of the Endangered
Species Act (ESA) prohibited the importation of shrimp into the United
States where the shrimp were caught using methods that resulted in a high
mortality of sea turtles.”® Exporting nations seeking exemption from the
import ban needed to certify either that they had conducted shrimp fishing
in an environment that did not pose a threat to the “incidental taking of
sea turtles,” or that the “incidental taking of sea turtles” was comparable
to that taking place in the United States.’® The Appellate Body held that
Section 609, on its face, was provisionally justified as an exception to the
WTO market access and non-discrimination principles because it was
primarily aimed at conserving an exhaustible natural resource, i.e., sea
turtles.’” Nevertheless, the Appellate Body also held that Section 609 was
applied in a discriminatory manner that was both “arbitrary” and “unjus-
tifiable.”*® The application was deemed to be “contrary to the spirit, if not
the letter, of Article X:3[.]"%

In compliance proceedings a few years later, the modifications made
by the United States to the certification process, coupled with the United
States’ good faith efforts to conclude a multilateral agreement, met the
requirements of the chapeau to Article XX (General Exceptions — see
Appendix C). So long as the conditions enumerated in its report remained
satisfied, the Appellate Body held that the United States no longer applied
its certification process in an arbitrary or unjustifiable manner, and as a
result, the United States could restrict importation of shrimp in order to
protect sea turtles.%

In the US - Shrimp decision and others like it, the WTO has recognized
that non-trade concerns (such as the environment) may, at times, trump
the market access goals of the multilateral trading system. In the balancing
act between trade and other important values, such as the environment or
human health, Member States have used the concept of transparency both
to challenge and to justify otherwise WTO-inconsistent measures. In the
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following section, we examine three attributes of the WTO transparency
commitments by concentrating on selected Article X cases.

THREE ATTRIBUTES OF TRANSPARENCY IN THE
WTO CONTEXT

An analysis of disputes invoking the transparency provisions of the WTO
covered agreements reveals that Member States—regardless of their level
of development, structure of government, or approach to transparency
in governance—have failed to maintain measures consistent with the
transparency obligations they have undertaken. Such failure to comply
with the transparency obligations has resulted in increased litigation at the
WTO level. Compliance with the WTO transparency obligations requires
a strong central government that is able to supervise its provincial counter-
parts and to oversee the administration of rules throughout its territory.
Compliance with the WTO covered agreements has also evidenced a close
link between increased transparency and the push towards uniformity, har-
monization, and convergence between and among regulatory structures.

Increased Litigation

Since the adoption of the Marrakesh Agreement in 1994, the WTO DSB
has settled close to thirty disputes® involving challenges brought under
Article X of the GATT 1994.5 Several Article X disputes, including some
still at the consultation phase, feature the United States, the European
Union, and China as parties.> For example, as China has incrementally
adapted its legal and administrative framework to meet the WTO-plus
transparency obligations contained in its Protocols of Accession, it has
filed several Article X claims against the United States, arguably the very
architect of the WTO transparency doctrine.*

In United States — Countervailing and Anti-Dumping Measures on
Certain Products from China,% China argued that the United States’ enact-
ment of a law to apply the countervailing duty provisions of the U.S. Tariff
Act of 1930 to nonmarket (NME) economies (Public Law 112-99)% is, as
such, inconsistent with Articles X:1, X:2, and X:3(b) of the GATT 199%4.
Public Law 112-99 amends Section 701 of the U.S. Tariff Act of 1930 by
allowing countervailing duties to be imposed on merchandise imported or
sold for importation into the United States from an NME country.’’ Public
Law 112-99 made all countervailing duties imposed on or after November
20, 2006 applicable to this new law even though the law was published on
March 13, 2012.% As a result, China claimed that Public Law 112-99 (1)
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was not published promptly and was made effective prior to its publica-
tion in violation of Article X:1,% that (2) it effected “an advance in a rate
of duty ... on imports under an established and uniform practice” and
imposed “a new or more burdensome requirement . . . on imports” in vio-
lation of Article X:2,” and that (3) it was amended retroactively such that
judicial tribunals and procedures would no longer “govern the practice of
[administrative] agencies™ in violation of Article X:3(b)."

Ultimately, the panel decided that the United States did not act inconsist-
ently with Articles X:1, X:2 or X:3(b).” A close analysis of the panel deci-
sion in this dispute is beyond the scope of this chapter; however, it should
be noted that the panel engaged in an unprecedented discussion of Article
X, and it portends the continuation of a future trend of increased litiga-
tion in this regard. The general transparency provisions of Article X were
deemed to be applicable to a measure that is also simultaneously subject
to the procedural fairness and transparency requirements of another
WTO covered agreement: the Agreement on Subsidies and Countervailing
Measures. The panel’s findings may be appealed by either the United States
or China—or by both parties—to the Appellate Body.

China’s active role in the WTO dispute settlement process is indicative
of a wider trend among developing countries that have filed complaints
against the United States, alleging that the United States’ trade-related
measures are inconsistent with the transparency provisions in the WTO
covered agreements.” Prior to China’s request for consultations filed on
September 17, 2012, Vietnam filed a request for consultations against
the United States on February 20, 2012.” As recently as July 12, 2013,
the WTO DSB composed a panel for a case in which Vietnam asserted,
inter alia, that the United States violated GATT Article X:3(a) as well as
elements of the WTO Anti-Dumping Agreement for its failure to adhere
to due process and procedural fairness in its evaluation of anti-dumping
cases, particularly in the United States’ use of its zeroing methodology, as
well as its application of adverse facts available to its dumping margins.”
A report has not yet been issued in this dispute, but now that a panel has
been composed, the matter will likely go forward unless the United States
and Vietnam agree to settle the dispute bilaterally.

Notably, China and Vietnam are not alone in claiming that the United
States administers its trade remedy laws in violation of Article X. In
September 2012, Argentina also filed a dispute against the United States
concerning alleged violations of, inter alia, GATT Article X.” Alleging
violations of Articles X:1 and X:3, Argentina argues in United States
~ Measures Affecting the Importation of Fresh Lemons that the United
States’ failure to publish a proposal for the amendment of the U.S. import
approval process to authorize the entry of lemons from the Northeast
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region of Argentina constitutes a violation of Article X.” Argentina
claims that seven years have passed since the adoption of the CFR regula-
tions governing the U.S. import approval process and that the failure of the
United States to issue the relevant proposal constitutes an undue delay.”
The list of WTO Member States that have filed Article X claims against
the United States, adjudicated or not, goes on to include, but is not limited
to, Australia, Brazil, Canada, Chile, the European Communities, India,
Indonesia, Japan, Mexico, New Zealand, Norway, the Republic of Korea,
Switzerland, and Thailand.¥

Increased litigation has also resulted from the willingness of panels to
examine measures that are otherwise consistent with the substantive pro-
visions of the WTO covered agreements. In China — Measures Related to
the Exportation of Various Raw Materials (China — Raw Materials), dis-
cussed below,?' the panel concluded that Article X obligations relating to
export quotas of various raw materials are “distinct from and additional
to” those obligations that both relate to Article XI (General Elimination
of Quantitative Restrictions) and are justified under an exception con-
tained in the paragraphs of Article XX (Appendix C).2 The panel stated
that even if a quota is justified pursuant to Article XX, the allocation and
administration of export quotas must comply with the procedural obliga-
tions inherent in Article X.% For this reason, the panel declined to exercise
judicial economy as to the complainants’ claims under Article X.* China
did not appeal this case to the Appellate Body, so the panel’s statement in
this regard remains unchallenged.

The panel’sapplication of Article X to Article XX in China— Raw Materials
is consistent with the Appellate Body ruling in US — Shrimp.¥® According
to the Appellate Body in US — Shrimp, paragraphs (a)-(j) of Article XX
comprise measures that are eligible for /imited and conditional exceptions
to substantive obligations in the GATT 1994 because the domestic policies
embodied in such measures have been recognized as important, legitimate
in character, and capable of justifying an otherwise WTO-inconsistent
measure.’ Nevertheless, the exceptional measure must meet a high standard
of transparency and due process by making certain that the restriction is not
applied in an ‘arbitrary’ or ‘discriminatory’ manner or as a ‘disguised restric-
tion on international trade’.¥” The Appellate Body stated in US - Shrimp:

Inasmuch as there are due process requirements generally for measures that are
otherwise imposed in compliance with WTO obligations, it is only reasonable
that rigorous compliance with the fundamental requirements of due process
should be required in the application and administration of a measure which
purports to be an exception to the treaty obligations of the Member imposing
the measure and which effectively results in a suspension pro hac vice of the
treaty rights of other Members.®
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The Appellate Body stressed that Article X:3 establishes “certain minimum
standards for transparency and procedural fairness in the administra-
tion of trade regulations” that the United States’ certification process
failed to achieve.® As stated previously, the Appellate Body determined
in subsequent proceedings that the United States applied its measure in a
transparent and even-handed manner after it made changes to the certi-
fication process and attempted in “good faith” to negotiate a multilateral
agreement for the protection and preservation of sea turtles.

In sum, WTO transparency commitments—such as those addressing
publication, notification, due process and independent judicial review—
provide an additional basis upon which a Member State may challenge a
law, rule, or judicial/arbitral decision before WTO panels and the Appellate
Body. Indeed, transparency in the application or administration of meas-
ures has increasingly become a secondary—and, at times, the primary—
legal basis for a dispute.®® WTO obligations have come increasingly into
conflict with other substantive areas of public policy, such as protection
and preservation of the environment or human health. Such non-trade
objectives, according to the Appellate Body, can only be justified as an
exception under Article XX or be viewed as a legitimate form of non-tariff
trade barrier, if they are applied in a manner that also respects the values of
transparency and fundamental due process as expressed in Article X and
other transparency provisions of the WTO covered agreements.

Increased Centralization

The WTO envisions a strong central government, particularly in the
implementation of the transparency obligations in its covered agreements.
Article XVI of the WTO Charter requires that each Member “ensure the
conformity of its laws, regulations and administrative procedures with
its [WTO] obligations[.]”® As a result, many WTO covered agreements
require conformity of measures throughout the territory of a Member
State. For example, Article 3 of the TBT Agreement mandates conformity
by local and non-governmental bodies under the supervision of central
governments.”> Member States are obligated to take reasonable meas-
ures to ensure compliance by local and non-governmental bodies with
the provisions of Article 2 of the TBT Agreement,” and Member States
must ensure that “technical regulations of local governments on the level
directly below that of the central government in Members are notified in
accordance with the [substantive provisions of the TBT Agreement].”*
The push toward centralization of rule making has been the focus not
only of the WTO agreements, but also of WTO disputes. In China — Raw
Materials, the European Union, the United States, and Mexico challenged
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China’s allocation of export zinc quotas and its imposition of export
restrictions and export taxes on certain raw materials, including zinc.”
China’s Ministry of Commerce (MOFCOM) had promulgated Article
19 of the Export Quota Administration Measures, which stated that an
export quota for zinc may be refused on the basis of “operation capacity”
criteria,” but the measure did not go into detail as to the manner in which
the “operation capacity” would be determined.”’ As a result, the 32 Local
Departments in charge of foreign trade were left to interpret and admin-
ister the “operation capacity” criteria as they deemed appropriate.”® China
justified its “operation capacity” requirement on the basis that there would
be no point in allocating part of the export quota to an applicant if that
applicant did not have “the operational ability to engage in export trade,
which implicates sophisticated financing questions often not present in
domestic trade[.]”*

In its ruling, the panel widened the scope of Article X:3(a) in a way
that potentially emphasized the burden on central governments to ensure
conformity of provincial and municipal governmental measures with
WTO rules. Citing to the Panel Report in Argentina — Hides and Leather,
the China — Raw Materials panel stressed that the obligations of uniform-
ity, impartiality, and reasonableness “are legally independent from one
another and WTO Member States are obliged to comply with all three
requirements.”'® According to the panel, a finding of a violation of any
of the above obligations would constitute a violation of Article X:3(a) in
its entirety.''

Turning to the facts of the case, the panel then concluded that the lack
of definition, guidelines, or standards in the application of the “operation
capacity” criterion by the 32 Local Departments posed “a very real risk to
the interests” of other WTO Member States such that it would necessarily
result in unreasonable and non-uniform administration inconsistent with
Article X:3(a) of the GATT 1994.' Citing to the Appellate Body Decision
in EC-Customs (discussed below),'”® the panel in China — Raw Materials
then noted that differences existing at the level of administrative processes
can be so “significant” to the extent that they “have caused, or are likely
to cause,” unreasonable application of the export quota administration
measure.'% '

However, in the panel’s estimation, unreasonable application or lack of
uniformity did not constitute partiality. The panel held that while non-
uniformity leads to unreasonable administration, it does not necessarily
lead to partial administration.'® As a result, the panel was not convinced
“that the lack of any definition, guidelines or standards in how the 32 Local
Departments should interpret the term ‘operation capacity’ will pose a
very real risk that such partial administration would necessarily result[.]”'%
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Centralization is essential for uniformity, and uniformity, not partiality, is
the basis for reasonable administration. In sum, the WTO rules empower
a central government and make it responsible for harmonizing the activi-
ties of the local governments so as to ensure that they are uniform. It is
interesting to ask, then, what is the value of uniformity alone—other than
reducing the cost of doing business-—that lack of it is deemed unreason-
able even when there is no discrimination? For that reason, we turn now to
the third impact of transparency: increased uniformity.

Increased Uniformity

The WTO promotes uniformity through harmonization of laws and defer-
ence to international standards. In situations where international standards
do not yet exist, the WTO turns to the concept of transparency in admin-
istration. This approach is consistent with the text of the agreements,
including, but not limited to, the TBT and SPS Agreements. In promoting
predictability in the trading system and safety of goods in cross-border
transactions,'”’” the TBT Agreement promotes uniformity of technical
regulations in so far as they are based on international standards.'® Article
2.4 of TBT Agreement states that:

[w]here technical regulations are required and relevant international standards
exist or their completion is imminent, Members shall use them, or the relevant
parts of them, as a basis for their technical regulations except when such inter-
national standards or relevant parts would be an ineffective or inappropriate
means for the fulfillment of the legitimate objectives pursued, for instance
because of fundamental climatic or geographical factors or fundamental
technological problems.'®”

Diversity in the application of standards is encouraged only to the extent
that WTO Member States deem international standards to be insufficient
in the pursuit of their legitimate objectives.'"® Moreover, according to
Article 2.5, “[w]henever a technical regulation is prepared, adopted or
applied for one of the legitimate objectives explicitly mentioned in para-
graph 2, and is in accordance with relevant international standards, it shall
be rebuttably presumed not to create an unnecessary obstacle to interna-
tional trade.”!!! Hence, WTO Member States are encouraged to follow
international standards.

While the TBT Agreement stresses adoption of, and adherence to, in-
ternational standards, the SPS Agreement places particular emphasis on
harmonization of sanitary and phytosanitary measures.!'> SPS Article
3.1 provides that WTO Member States “shall base their sanitary and
phytosanitary measures on international standards, guidelines, or recom-
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mendations, where they exist[,]’!"*> and according to Article 3.2, “[s]anitary
or phytosanitary measures which conform to international standards,
guidelines, or recommendations shall be deemed to be necessary to protect
human, animal, or plant life or health, and presumed to be consistent with
the relevant provisions of this Agreement and of GATT 1994.”'" The SPS
Agreement promotes harmonization of standards, in particular among the
“three sister” organizations listed in Article 3.4: the Codex Alimentarius
Commission, the Office International des Epizooties, and the Secretariat
of the International Plant Protection Convention.'”® Under Article 3.2, .
WTO Member States are required to play an active part in promoting the
development and review of standards within these three organizations.!'¢

WTO jurisprudence furthers the emphasis of uniformity presented in
the covered agreements. The trend toward uniformity became paramount
in European Communities — Selected Customs Matters (EC — Selected
Customs Matters). In that case, the United States claimed that the
European Communities had failed to administer uniformly—both through
individual laws and as a whole, its system of customs administration as it
related to the classification, valuation, and certain restrictions of products
under Article X:3(a) of the GATT 1994.!"” The Appellate Body widened
the scope of Article X by blurring the distinction between administrative
challenges—those addressing the lack of due process, procedural fairness,
or transparency in the administration or application of a measure—and
substantive challenges—those addressing the consistency of the substance
or text of a provision with WTO obligations.'®

In its analysis of the United States’ claims, the Appellate Body in EC
— Selected Customs Matters made three findings that arguably moved the
WTO DSB!* in the direction of greater uniformity in the administration
and substance of trade-related measures. First, the Appellate Body empha-
sized that “nothing in the DSU or other WTO agreements would prevent
a complaining Member State from challenging a Member’s system ‘as a
whole or overall” without reference to particular inconsistent application
of a measure in a particular case.'® This finding perhaps motivated the
European Union to file its complaint against China in the China — Various
Raw Materials case, and it may encourage other WTO Member States to
file similar claims. Second, the Appellate Body held that the traditional
administrative-substantive distinction (as developed in EC — Bananas II1
and EC - Poultry) did not exclude the possibility of allowing challenges
to the substance of a measure under Article X:3 if such measure neces-
sarily leads to an inconsistent application—a non-uniform, partial, or
unreasonable application—of the measure.'”? Last, the Appellate Body
found that Article X:3(b) requires a WTO Member State “to establish
and maintain independent mechanisms for prompt review and correction
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of administrative action in the area of customs administration.”'? As
a result, WTO Member States may now challenge the existing structure
of the custom review mechanism “as is” without reference to specific
application to private traders.'**

Quoting from the EC — Selected Customs Matters case, the Appellate
Body in Thailand — Customs and Fiscal Measures on Cigarettes from the
Philippines (Thai — Cigarettes) affirmed the basic object and purpose of
the GATT as embodied in Article X:3(b): to ensure due process in rela-
tion to customs matters, or more specifically, “to ensure that a trader who
has been adversely affected by a decision of an administrative agency has
the ability to have that adverse decision reviewed.”'?* The Appellate Body
recognized that, under Article X:3(b), WTO Members have the discre-
tion to design and administer their own laws and regulations so long as
such administration “afford[s] the protection of due process to individual
traders” by maintaining tribunals or procedures for the prompt review and
correction of administrative action.'? In sum, the Appellate Body has reaf-
firmed numerous times that the justification for uniformity and increased
procedural transparency is to the benefit of private traders. It has been
largely reluctant to endorse explicitly the value of such transparency com-
mitments beyond the benefit of private traders and to address potential
broader societal and development goals of transparency. At the same time,
the Appellate Body has stated that Article X does “embody a principle
of fundamental importance” and, in doing so, acknowledges the value of
transparency outside of the context of trade.

CONCLUSION

The mandate of the WTO remains unclear. While some WTO Member
States have argued that the goal of the WTO is sustainable development,
others seek to limit the focus of the WTO to trade liberalization. How one
sees the WTO will also determine the scope of its transparency commit-
ments. So far, WTO panels and the Appellate Body have explicitly stated
that the WTO transparency provisions are designed to protect the expec-
tations of private traders. Yet, the WTO transparency obligations cannot
be immune from the broader discourse on transparency and its role in
development, good governance, and the promotion and preservation of
rule of law. Indeed, through TPRM, the WTO does promote domestic
transparency separate and apart from transparency that is designed to
protect expectations of private traders.'” The transparency commitments
of the multilateral trading system have had, and continue to have, signifi-
cant impact on internal governance of Member States, particularly newly
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acceding WTO members. For example, the WTO has had a profound
impact on China in so far as it has facilitated greater transparency of laws
and has further legitimated the reforms that the Chinese Government may
have wanted to pursue independent of its compliance with WTO rules.

- In sum, the application of transparency in the WTO context has three
attributes. First, transparency facilitates trade disputes by identifying
measures whose application and administration are inconsistent with the
provisions of the covered agreements. Second, transparency promotes the
power of the central governments within each Member State over local or
provincial governments. Third, transparency requires uniformity, to the
extent feasible, in administration of measures within and among Member
States. '

Apart from securing the interest of private traders, questions remain
as to whether these three attributes contribute to the broader goals of
transparency. Does the push toward centralization and uniformity of
rule making in Member States, such as China, advance democratic ideals
and good governance, such as participation and accountability? Is there
any downside to the loss of control and discretion by local authorities?
Does centralization make governance expensive and inefficient? Moving
forward, it is necessary to examine the potential downsides of the trend
towards greater uniformity and the loss of control or discretion by local
authorities that is being promoted in the name of, and in the pursuit for,
greater transparency.
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ing national security and specific measures setting foreign exchange rates or monetary
policy and other measures the publication of which would impede law enforcement.
Ibid., art. 8(1)(a).

Ibid., art. 2(C)(3).

Ibid., art. 2(D)(1).

Ibid., art. 2(D)(2).

See generally Julia Y. Qin, Trade, Investment and Beyond: The Impact of WTO
Accession on China’s Legal System, CHINA QUARTERLY 720 (2007).

Since the founding of the WTO there have been at least 50 disputes involving con-
sideration of Article X. Moreover, more than one-third of those disputes have been
filed against the US. See World Trade Organization, Dispute Settlement: Disputes by
Agreement, http://www.wto.org/english/tratop_e/dispu_e/dispu_agreements_index_e.
htm?id=A9 (scroll to the bottom of the page, which lists Article X cases in chrono-
logical order). See infra discussion in the section entitled “Three Attributes of
Transparency in the WTO Context: Increased Litigation”.

Appellate Body Report, United States — Restrictions on Imports of Cotion and
Man-Made Fibre Underwear, 20, WT/DS24/AB/R (Feb. 25, 1997) [hereinafter US -
Underwear] (emphasis added).

Ibid.

Appellate Body Report, United States - Import Prohibition of Certain Shrimp and
Shrimp Products§182, WT/DSS58/AB/R (Nov. 6, 1998) [hereinafter US — Shrimp).
Ibid. 2.

Ibid 3.

Ibid. ]138-42.

Ibid. f172-76, 177-80 (finding that the United States applied Section 609 in an
arbitrarily and unjustifiably discriminatory manner because it (1) negotiated seriously
with some countries but not others in establishing its requirements, (2) applied short
phase-in periods within which some countries faced higher burdens in meecting the
requirements, (3) made greater efforts to transfer TED technology to exporting coun-
tries, (4) adopted a rigid, inflexible regulatory program without determining whether
the program was appropriate for the conditions prevailing in exporting countries, and
(5) failed to make the certification process transparent, predictable, and appealable).
Ibid. 183 (noting that the failure of the United States to institute a “formal legal pro-
cedure for review of, or appeal from, a denial of an application, are all contrary to the
spirit, if not the letter, of Article X:3 of the GATT 1994”).

Article 21.5 Appellate Body Report, United States — Import Prohibition of Certain
Shrimp and Shrimp Products, 121-24, 134, 153, WT/DS58/AB/R (Qct. 22, 2001).

That number does not include other transparency-related provisions that have been
invoked in numerous other disputes.

Panel Report, European Union — Anti-Dumping Measures on Certain Footwear from
China, WT/DSA405/R (Oct. 28, 2011) [hereinafter EU - Footwear); Appellate Body
Report, European Communities — Definitive Anti-Dumping Measures on Certain Iron
or Steel Fasteners from China, WT/DS397/AB/R (July 15, 2011) [hereinafter Appellate
Body Report, EC - fron or Steel Fasteners); Panel Report, European Communities
— Definitive Anti-Dumping Measures on Certain Iron or Steel Fasteners from China,
WT/DS397/R (Dec. 3, 2010) [hereinafter Panel Report, EC - Iron or Steel Fasteners);
Appellate Body Report, China — Measures Related to the Exportation of Various Raw
Materials, WT/DS398/AB/R WT/DS395/AB/R, WT/DS394/AB/R (Jan. 30, 2012);
Panel Report, China Measures Related to the Exportation of Various Raw Materials,
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WT/DS398/R, WT/DS395/R, WT/DS394/R (July 5, 2011) [hereinafter China —
Raw Materials]; Appellate Body Report, United States — Certain Country of Origin
Labelling (COOL) Requirements, WT/DS386/AB/R, WT/DS384/AB/R (June 29,
2012); Panel Report, United States — Certain Country of Origin Labelling (COOL)
Requirements, WT/DS386/R, WT/DS384/R (Nov. 18, 2011) [hereinafter US - COOL);
Appellate Body Report, Thailand — Customs and Fiscal Measures on Cigarettes from
the Philippines, WT/DS371/AB/R (June 17, 2011) [hereinafter Thailand — Cigarettes),
Panel Report, Thailand - Customs and Fiscal Measures on Cigarettes from the
Philippines, WT/DS371/R (Nov. 15, 2010); Panel Report, Colombia - Indicative Prices
and Restrictions on Ports of Entry, WT/DS366/R (Apr. 27, 2009); Appellate Body
Report, United States — Customs Bond Directive for Merchandise Subject to Anti-
Dumping | Countervailing Duties, WT/DS345/AB/R (July 16, 2008); Panel Report,
United States — Customs Bond Directive for Merchandise Subject to Anti-Dumping |
Countervailing Duties, WT/DS345/R (Feb. 29, 2008) [hereinafter US - Customs Bond
Directive]; Panel Report, United States — Measures Relating to Shrimp from Thailand,
WT/DS343/R (Feb. 29 2008) [hereinafter US — Shrimp (Thailand)]; Appellate Body
Report, China — Measures Affecting Imports of Automobiles, WT/DS342/AB/R (Dec.
15, 2008); Panel Report, China — Measures Affecting Imports of Automobiles, WT/
DS342/R (July 18, 2008); Appeliate Body Report, European Communities — Selected
Customs Matters, WT/DS315/AB/R (Dec. 11, 2006) [hereinafter Appellate Body, EC -
Selected Customs Matters); Panel Report, EC — Selected Customs Matters, supra note
14; Panel Report, Turkey — Measures Affecting the Importation of Rice, WT/DS334/R,
(Sept. 21, 2007); Appellate Body Report, Mexico — Tax Measures on Soft Drinks and
Other Beverages, WT/DS308/AB/R (March 6, 2006); Panel Report, Mexico - Tax
Measures on Soft Drinks and Other Beverages, WT/DS308/R, (October 7, 2005);
Appellate Body Report, Dominican Republic — Measures Affecting the Importation and
Internal Sale of Cigarettes, WT/DS302/AB/R (Apr. 25, 2005); Panel Report, Dominican
Republic — Measures Affecting the Importation and Internal Sale of Cigarettes, WT/
DS302/R (Nov. 26, 2004); Appellate Body Report, United States — Sunset Reviews of
Anti-Dumping Measures on Oil Country Tubular Goods from Argentina, WT/DS268/
AB/R (Nov. 29, 2004); Panel Report, United States — Sunset Reviews of Anti-Dumping
Measures on Oil Country Tubular Goods from Argentina, WT/DS268/R (July 16, 2004);
Appellate Body Report, United States ~ Continued Dumping and Subsidy Offset Act
of 2000, WT/DS234/AB/R, WT/DS217/AB/R (Jan. 16, 2003) [hereinafter Appellate
Body, US - Offset Act); Panel Report, United States ~ Continued Dumping and Subsidy
Offset Act of 2000, WT/DS234/R, WT/DS217/R (Sept. 16, 2002) [hereinafter US -
Offset Act); Panel Report, Egypt — Definitive Anti-Dumping Measures on Steel Rebar
Sfrom Turkey, WT/DS211/R (Aug. 8, 2002); Appellate Body Report, United States
— Anti-Dumping Measures on Certain Hot-Rolled Steel Products from Japan, WT/
DS184/AB/R (July 24, 2001) [hereinafter US — Hot-Rolled Steel]; Panel Report, United
States — Anti-Dumping Measures on Certain Hot-Rolled Steel Products from Japan,
WT/DS184/R (Feb. 28, 2001) (hereinafter US — Hot-Rolled Steel]; Panel Report,
United States — Anti-Dumping Measures on Stainless Steel Plate in Coils and Stainless
Steel Sheet and Strip from Korea, WT/DS179/R (Dec. 22, 2000); Panel Report,
Argentina — Measures Affecting the Export of Bovine Hides and the Import of Finished
Leather, WT/DS155/R (Dec. 19, 2000) [hereinafter Argentina — Leather]; Panel
Report, United States — Anti-Dumping Duty on Dynamic Random Access Memory
Semiconductors (DRAMS) of One Megabit or Above from Korea, WT/DS99/R (Jan.
29, 1999); Appellate Body Report, Japan — Measures Affecting Agricultural Products,
WT/DS76/AB/R (Feb. 22, 1999) [hereinafter Japan — Agricultural Products I}, Panel
Report, Japan - Measures Affecting Agricultural Products, WT/DS76/R (Oct. 27,
1998) [hereinafter Japan — Agricultural Products I}; Appellate Body Report, US -
Shrimp, supra note 54; Panel Report, United States — Import Prohibition of Certain
Shrimp and Shrimp Products, WT/DS58/R (May 15, 1998); Appellate Body Report,
European Communities — Measures Affecting Importation of Certain Poultry Products,
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63.

67.

68.
69.
70.
71.
72

73.

WT/DS69/AB/R (July 13, 1998); Panel Report, European Communities — Measures
Affecting Importation of Certain Poultry Products, WT/DS69/R (Mar. 12, 1998);
Panel Report, Indonesia — Certain Measures Affecting the Automobile Industry, WT/
DS64/R, WT/DS59/R, WT/DSS55/R, WT/DS54/R (July 2, 1998); Panel Report, Japan
- Measures Affecting Consumer Photographic Film and Paper, WT/DS44/R (Mar. 31,
1998) [hereinafter Japan — Film]; Appellate Body Report, European Communities —
Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/AB/R (Sept.
9, 1997); Panel Report, European Communities — Regime for the Importation, Sale and
Distribution of Bananas, WT/DS27/R (May 22, 1997); Appellate Body Report, US -
Underwear, supra note 52; Panel Report, United States — Restrictions on Imports of
Cotton and Man-Made Fibre Underwear, WT/DS24/R (Nov. 8, 1996).

E.g., Panel Report, United States — Countervailing and Anti-Dumping Measures on
Certain Products from China, WT/DS449/R (Mar. 27, 2014) [hereinafter US - CVD};
Panel Report, EU - Footwear, supra note 62; Appellate Body Report, EC - Iron or
Steel Fasteners, supra note 62; Panel Report, EC - Iron or Steel Fasteners, supra note
62.

As one U.S. trade official recently told the author of this chapter: “our [US] problem
is that we are transparent and this transparency opens our administrative procedures
to increased scrutiny and more litigation.” (Remarks by USTR Geneva, WCL course
on WTO: Rule Making and Dispute Settlement, Summer 2013) (Notes are on file with
Author). E.g, Panel Report, US — CVD, supra note 63; Panel Report, EU - Footwear,
supra note 62.

Panel Report, US - CVD, supra note 63.

U.S. Public Law 112-99 “An act to apply the countervailing duty provisions of the
Tariff Act of 1930 to nonmarket economy countries, and for other purposes”, 126 Sta.
265 (Mar. 13, 2012).

Panel Report, US - CVD, supra note 63,97.59. According to Section I(b), Section
701(f) applies to (1) all proceedings initiated under subtitle A of title VII of the U.S.
Tariff Act of 1930 on or after November 20, 2006; (2) all resulting actions by U.S.
Customs and Border Protection; and (3) all civil actions, criminal proceedings, and
other proceedings before a U.S. federal court relating to proceedings referred to under
(1) or actions referred to under (2). US Public Law 112-99 “An act to apply the coun-
tervailing duty provisions of the Tariff' Act of 1930 to nonmarket economy countries,
and for other purposes”, 126 Sta. 265 (Mar. 13, 2012).

Ibid.

Ibid.

Ibid. §97.216, 7.227.

Ibid. N117.228-7.232, 7.244-7.245.

As to China’s Article X:1 claim, the panel found that because PL. 112-99 was
published on March 13, 2012—the same day that it was enacted—it was published
promptly. [bid.97.59, 7.60, 7.72-.73, 7.84 n.128. As to China’s Article X:2 claim, the
panel found that PL. 112-99 neither effected an advance in a rate of duty on imports
under an established and uniform practice, nor did it impose a new or more burden-
some requirement on imports, because Commerce had an established practice of
applying CVDs to NME imports—Commerce had made thirty-three CVD determina-
tions in which duties were applied to NME imports. /bid.,§§7.169, 7.173. Moreover,
the panel also cited to U.S. administrative law, recognizing that evidence of consistent
application of a law includes an agency’s interpretation and subsequent administra-
tion of that law, and that such an interpretation would govern. Ibid. 9§7.163-7.166;
7.175-7.176. Lastly, as to China’s Article X:3(b) claim, the panel found no inconsist-
ency because (1) Article X:3(b) guarantees access to judicial review, as opposed to
the outcome of judicial review, and because enactment of this type of legislation is
infrequent. /bid.,997.280, 7.284.

E.g.. Request for Consultations by Argentina, United States - Measures Affecting the
Importation of Fresh Lemons, WT/DS448/1 (Sept. 3, 2012) [hereinafter US - Lemons];
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Request for Consultations by Vietnam, United States — Anti-Dumping Measures on
Certain Frozen Warmwater Shrimp from Vietnam, WT/DS429/1 (Feb. 20, 2012) [here-
inafter US - Frozen Warmwater Shrimp).

Request for Consultations by China, United States — Countervailing and Anti-Dumping
Measures on Certain Products from China, WT/DS449/1 (Sept. 17, 2012).

Request for Consultations by Vietnam, US — Frozen Warmwater Shrimp, supra note 73,
at 4-5.

World Trade Organization, United States — Anti-Dumping Measures on Certain Frozen
Warnvwater Shrimp from Viet Nam, http:/iwww.wto.org/english/tratop_e/dispu_e/
cases_e/ds429_e.htm (last visited May 22, 2014).

Request for Consultations by Argentina, US — Lemons, supra note 73.

Ibid., at 2.

Ibid.

E.g., Panel Report, US — Customs Bond Directive, supra note 62; Panel Report, United
States — Anti-Dumping and Countervailing Measures on Steel Plate from India, WT/
DS206/R (June 28, 2002); Panel Report, US - COOL, supra note 62; Panel Report,
US - Anti-Dumping Measures on Oil Country Tubular Goods, WT/DS282/R (June
20, 2005); Request for Consuitations by the European Communities, United States -
Sunset Reviews of Anti-Dumping and Countervailing Duties on Certain Steel Products

from France and Germany, WT/DS262/1 (July 30, 2002); Panel Report, United States
— Definitive Safeguard Measures on Imports of Certain Steel Products, WTI/DS249/R,
WT/DS251/R, WT/DS/252/R, WT/DS253/R, WT/DS254/R, WT/DS258/R, WT/
DS259/R (July 11, 2003); Panel Report, United States - Countervailing Duty
Investigation on Dynamic Random Access Memory Semiconductors (DRAMS) from
Korea, WT/DS296/R (Feb. 21, 2005); Panel Report, US — Offset Act, supra note 62;
Panel Report, United States — Sunset Review of Anti-Dumping Duties on Corrosion-
Resistant Carbon Steel Flat Products from Japan, WT/DS244/R (Aug. 14, 2003); Panel
Report, US ~ Hot-Rolled Steel, supra note 62; Panel Report, US - Shrimp ( Thailand),
supra note 62.

See infra discussion in the section entitled “Three Attributes of Transparency in the
WTO Context: Increased Centralization”.

Panel Report, China - Raw Materials, supra note 62,97.636.

Ibid.

Ibid. 97.636, 7.664.

See supra discussion in the section entitled, “Transparency in WTO Dispute
Settlement.”

Appellate Body Report, US — Shrimp, supra note 54,91156-57.

Ibid., 181-82.

Ibid. §]182.

Ibid. §]183.

For discussion of the use of Article X as the pnmary basis for a WTO complaint,
see the exposition of EC-Selected Customs Matters in the section entitled, “Three
Attributes of Transparency in the WTO Context: Increased Uniformity”.

Marrakesh Agreement, art. XVL

TBT Agreement, art. 3.

Ibid., art. 3.1,

Ibid., art. 3.2.

Panel Report, China - Raw Materials, supra note 62,192.1, 2.3-.4.

Ibid. 47.178.

Ibid. §7.743-.745.

Ibid.

Ibid. §7.737.

Ibid. 97.685.

Ibid.

Ibid. Y7.743-.746, 7.749-.752.
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See infra pp.21-22.

Panel Report, China —Raw Materials, supra note 62.97.744.

Ibid. §7.755.

Ibid.

Understanding on Rules and Procedures Governing the Settlement of Disputes art.
3.2, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization,
Annex 2, THE LEGAL Texts: THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL
TRADE NEGOTIATIONS 355 (2003), 1869 U.N.T.S. 401, 33 I.L.M. 1226 (1994).
According to the TBT Agreement, a technical barrier to trade is usually a regulation
or a standard, “including packaging, marking and labeling requirements, and proce-
dures for assessment of conformity with technical regulations and standards” that may
constitute an “unnecessary obstacle[] to international trade”. See Preamble, art. 2.2. A
technical regulation is a “[dJocument which lays down product characteristics or their
related processes and production methods, including the applicable administrative
provisions, with which compliance is mandatory. It may also include or deal exclusively
with terminology, symbols, packaging, marking or labeling requirements as they apply
to a product, process or production method” Annex 1,§1. A standard is a “[dJocument
approved by a recognized body, that provides, for common and repeated use, rules,
guidelines or characteristics for products or related processes and production methods,
with which compliance is not mandatory. It may also include or deal exclusively with
terminology, symbols, packaging, marking or labeling requirements as they apply to a
product, process or production method”. Annex 1,92.

TBT Agreement, art. 2.4,

Article 2.2 of the TBT Agreement provides examples of legitimate objectives: national
security requirements; the prevention of deceptive practices; protection of human
health or safety, animal or plant life or health, or the environment. In assessing these
risks, the TBT Agreement also provides examples of relevant elements of considera-
tion: available scientific and technical information, related processing technology, or
intended end-uses of products, art. 2.2.

Ibid., art. 2.5.

A sanitary or phytosanitary measure is “{a}ny measure applied:

a. to protect animal or plant life or health within the territory of the Member from
risks arising from the entry, establishment or spread of pests, diseases, disease-
carrying organisms or disease-causing organisms;

b. to protect human or animal life or health within the territory of the Member from
risks arising from additives, contaminants, toxins or disease-causing organisms in
foods, beverages or feedstufs;

¢. to protect human life or health within the territory of the Member from risks
arising from diseases carried by animals, plants or products thereof, or from the
entry, establishment or spread of pests; or

d. to prevent or limit other damage within the territory of the Member from the
entry, establishment or spread of pests.

Sanitary or phytosanitary measures include all relevant laws, decrees, regulations,
requirements and procedures including, inter alia, end product criteria; processes
and production methods; testing, inspection, certification and approval procedures;
quarantine treatments including relevant requirements associated with the transport
of animals or plants, or with the materials necessary for their survival during trans-
port; provisions on relevant statistical methods, sampling procedures and methods
of risk assessment; and packaging and labelling requirements directly related to
food safety.” SPS Agreement Annex 1,1.

SPS Agreement, art. 3.1.
Ibid,, art. 3.2.

Ibid., art. 3.4.

Ibid.
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Panel Report, EC - Selected Customs Matters, supra note 14,994.9-.29.

Appellate Body Report, EC — Selected Customs Matters, supra note 62,97197-200.
See DSU art. | (referring to the Dispute Settlement Body as the DSB).

Appellate Body Report, EC - Selected Customs Matters, supra note 62,1166.
Appellate Body Report, European Communities — Regime for the Importation, Sale, and
Distribution of Bananas§200, WT/DS27/AB/R (Sept. 9, 1997) (stating that the text
and content of Article X:3(a), as well as a reading of the other paragraphs of Article
X, make it clear that the requirements of Article X apply not to “the laws, regula-
tions, decisions and rulings themselves, but rather to the administration of those laws,
regulations, decisions and rulings”); Appellate Body Report, European Communities
- Measures Affecting Importation of Certain Poultry Products 115, WT/DS69/AB/R
(July 13, 1998) (holding that Brazil’s appeal falls outside of the scope of Article X to
the extent that the appeal “relates to the substantive content of the EC rules themselves,
and not to their publication or administration”, as claims relating to the “WTO-
consistency of such substantive content must be determined by reference to provisions
of the covered agreements other than Article X . ...").

Appeilate Body Report, European Communities — Regime for the Importation, Sale,

- and Distribution of Bananas, supra note 121,9200 (“Under Article X:3(a), a distinction

must be made between the legal instrument being administered and the legal instru-
ment that regulates the application or implementation of that instrument.”)

Ibid. 303. ’

Ibid. §]298; see also Panel Report, Argentina — Leather, supra note 62,911.83 (“Customs
laws should not vary ... . every exporter should be able to expect treatment of the
same kind, in the same manner, both over time and in different places and with respect
to other persons . . . . Members [must] ensure that their laws are applied consistently
and predictably . .. .”).

Appellate Body Report, Thailand — Cigarettes, supra note 62,202.

Ibid.

Elsewhere, I have argued that through its transparency mandate, the WTO is more
effective in combating corruption than direct anti-corruption initiatives such as those
promoted by the World Bank. See generally World Bank, Governance and Development
(1992), 3, FN2 http://documents.worldbank.org/curated/en/1992/04/440582/
governance-development (noting that governance has three distinct aspects, and
the Bank has placed its focus on the latter two: “the processes by which authority is
exercised in the management of a country’s economic and social resources, and the
capacity of governments to design, formulate, and implement policies, and, in general,
to discharge government functions”). See generally Padideh Ala’i, The WTO and the
Anti-Corruption Movement, 6 Loy. U. ChL INT’L L. REv. 259 (2009).
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APPENDIX A: ARTICLE X OF THE GATT 199%4:
PUBLICATION AND ADMINISTRATION OF TRADE
REGULATIONS

1. Laws, regulations, judicial decisions and administrative rulings of
general application, made effective by any contracting party, pertain-
ing to the classification or the valuation of products for customs pur-
poses, or to rates of duty, taxes or other charges, or to requirements,
restrictions or prohibitions on imports or exports or on the transfer
of payments therefor, or affecting their sale, distribution, transpor-
tation, insurance, warehousing inspection, exhibition, processing,
mixing or other use, shall be published promptly in such a manner as
to enable governments and traders to become acquainted with them.
Agreements affecting international trade policy which are in force
between the government or a governmental agency of any contract-
ing party and the government or governmental agency of any other
contracting party shall also be published. The provisions of this para-
graph shall not require any contracting party to disclose confidential
information which would impede law enforcement or otherwise be
contrary to the public interest or would prejudice the legitimate
commercial interests of particular enterprises, public or private.

2. No measure of general application taken by any contracting party
effecting an advance in a rate of duty or other charge on imports
under an established and uniform practice, or imposing a new or more
burdensome requirement, restriction or prohibition on imports, or
on the transfer of payments therefor, shall be enforced before such
measure has been officially published.

3. (a) Each contracting party shall administer in a uniform, impartial
and reasonable manner all its laws, regulations, decisions and
rulings of the kind described in paragraph 1 of this Article.

(b) Each contracting party shall maintain, or institute as soon as
practicable, judicial, arbitral or administrative tribunals or pro-
cedures for the purpose, inter alia, of the prompt review and
correction of administrative action relating to customs matters,
Such tribunals or procedures shall be independent of the agencies
entrusted with administrative enforcement and their decisions
shall be implemented by, and shall govern the practice of, such
agencies unless an appeal is lodged with a court or tribunal of
superior jurisdiction within the time prescribed for appeals to
be lodged by importers; Provided that the central administration
of such agency may take steps to obtain a review of the matter
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()

in another proceeding if there is good cause to believe that the
decision is inconsistent with established principles of law or the
actual facts. '

The provisions of subparagraph (b) of this paragraph shall not
require the elimination or substitution of procedures in force in
the territory of a contracting party on the date of this Agreement
which in fact provide for an objective and impartial review of
administrative action even though such procedures are not fully
or formally independent of the agencies entrusted with admin-
istrative enforcement. Any contracting party employing such
procedures shall, upon request, furnish the CONTRACTING
PARTIES with full information thereon in order that they may
determine whether such procedures conform to the requirements
of this subparagraph.



396 Research handbook on transparency

APPENDIX B: CHINA’S PROTOCOL OF ACCESSION,
PART I - GENERAL PROVISIONS, ARTICLE 2(C):
TRANSPARENCY

1. China undertakes that only those laws, regulations and other meas-
ures pertaining to or affecting trade in goods, services, TRIPS or
the control of foreign exchange that are published and readily avail-
able to other WTO Members, individuals and enterprises, shall be
enforced. In addition, China shall make available to WTO Members,
upon request, all laws, regulations and other measures pertaining to
or affecting trade in goods, services, TRIPS or the control of foreign
exchange before such measures are implemented or enforced. In emer-
gency situations, laws, regulations and other measures shall be made

available at the latest when they are implemented or enforced.

2. China shall establish or designate an official journal dedicated to the
publication of all laws, regulations and other measures pertaining to
or affecting trade in goods, services, TRIPS or the control of foreign
exchange and, after publication of its laws, regulations or other meas-
ures in such journal, shall provide a reasonable period for comment
to the appropriate authorities before such measures are implemented,
except for those laws, regulations and other measures involving
national security, specific measures setting foreign exchange rates or
monetary policy and other measures the publication of which would
impede law enforcement. China shall publish this journal on a regular
basis and make copies of all issues of this journal readily available to

individuals and enterprises.

3. China shall establish or designate an enquiry point where, upon
request of any individual, enterprise or WTO Member all information
relating to the measures required to be published under paragraph
2(O)1 of this Protocol may be obtained. Replies to requests for infor-
mation shall generally be provided within 30 days after receipt of a
request. In exceptional cases, replies may be provided within 45 days
after receipt of a request. Notice of the delay and the reasons therefor
shall be provided in writing to the interested party. Replies to WTO
Members shall be complete and shall represent the authoritative view
of the Chinese government. Accurate and reliable information shall be

provided to individuals and enterprises.
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APPENDIX C: ARTICLE XX OF THE GATT 199%4:
GENERAL EXCEPTIONS

Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimina-
tion between countries where the same conditions prevail, or a disguised
restriction on international trade, nothing in this Agreement shall be con-
strued to prevent the adoption or enforcement by any contracting party of
measures:

(@)
(%)
(0)
)]

(e)

(8

()

@

0)

necessary to protect public morals;

necessary to protect human, animal or plant life or health;

relating to the importations or exportations of gold or silver;
necessary to secure compliance with laws or regulations which are
not inconsistent with the provisions of this Agreement, including
those relating to customs enforcement, the enforcement of monopo-
lies operated under paragraph 4 of Article II and Article XVII, the
protection of patents, trade marks and copyrights, and the preven-
tion of deceptive practices;

relating to the products of prison labour;

imposed for the protection of national treasures of artistic, historic
or archaeological value;

relating to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on
domestic production or consumption;

undertaken in pursuance of obligations under any intergovernmen-
tal commodity agreement which conforms to criteria submitted to
the CONTRACTING PARTIES and not disapproved by them or
which is itself so submitted and not so disapproved;

involving restrictions on exports of domestic materials necessary to
ensure essential quantities of such materials to a domestic processing
industry during periods when the domestic price of such materials
is held below the world price as part of a governmental stabilization
plan; Provided that such restrictions shall not operate to increase the
exports of or the protection afforded to such domestic industry, and
shall not depart from the provisions of this Agreement relating to
non-discrimination;

essential to the acquisition or distribution of products in general or
local short supply; Provided that any such measures shall be consist-
ent with the principle that all contracting parties are entitled to an
equitable share of the international supply of such products, and
that any such measures, which are inconsistent with the other provi-
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sions of the Agreement shall be discontinued as soon as the condi-
tions giving rise to them have ceased to exist. The CONTRACTING
PARTIES shall review the need for this sub-paragraph not later than
30 June 1960.
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GLOSSARY

APA Administrative Procedures Act

CVDs Countervailing Duties

DSB Dispute Sett}ement Body

GATS General Agreement on Tariffs and Trade of 1947

GATT 1947 General Agreement on Tariffs and Trade of 1947
GATT 1994 General Agreement on Tariffs and Trade of 1994

Measures “Laws, regulations, judicial decisions and administrative
rulings of general application”

MOFCOM China’s Ministry of Commerce

NTBs  Non-Trade Barriers

TPRM Trade Policy Review Mechanism

TRIPS Trade-Related Aspects of Intellectual Property Rights

WTO World Trade Organization
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