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LITIGATION UPDATES

THE ANTI-PROSTITUTION PLEDGE:
LIMITING SPEECH AND DEVELOPMENT

by Rachael Moshman*

INTRODUCTION

KT International is a Washington, DC-based non-
D governmental organization (“NGO”) specializing in

family planning and HIV/AIDS services. DKT
International provides such services to parts of South America,
Africa, and Asia and currently serves just under ten million
families worldwide.! The NGO subsidizes products such as
condoms for poor populations,? selling some 390 million con-
doms last year in eleven different countries.3 DKT International
has received United States Agency for International
Development (“USAID”) funding for some of its HIV/AIDS
programming in the past.# However, in July 2005 DKT
International’s Vietnam program was refused future funding
from USAID because the DKT International Country
Representative in Vietnam refused to sign an “‘anti-prostitu-
tion” loyalty statement for the organization.?

THE LEGISLATIVELY REQUIRED ANTI-
PROSTITUTION PLEDGE

The United States Leadership Against HIV/AIDS,
Tuberculosis, and Malaria Act of 2003 (“Global AIDS Act” or
“GAA”)¢ places two limitations on organizations that are eligi-
ble to receive funding under this Act. First, funding may not be
used to “promote or advocate the legalization or practice of
prostitution or sex trafficking.”” Second, any organization that
receives funding must have a “policy explicitly opposing pros-
titution and sex trafficking . . .”8 The Trafficking Victims
Protection Act of 2003 (“TVPA”)? has similar requirements. It
states that no funding can be made available to “promote, sup-
port, or advocate the legalization or practice of prostitution,”10
and that any organization receiving funding must state in a grant
application or grant agreement that “it does not promote, sup-
port, or advocate the legalization or practice of prostitution.”!!

The GAA and the TVPA do state, however, that the funding
limitations do not apply to certain areas such as delivery of med-
ical care, test kits, and condoms.!2 Though both the GAA and
the TVPA are laws welcomed by professionals who work to pre-
vent both HIV/AIDS and human trafficking, the impact of these
funding limitations has caused deep concern, ranging from First
Amendment limitations on speech to stigmatization of already
vulnerable populations.
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IMPLICATIONS FOR THE UNITED STATES: FIRST
AMENDMENT VIOLATIONS

The implication on First Amendment rights and U.S. devel-
opment policies arose in DKT International’s recent lawsuit
against USAID. DKT International filed suit in August 2005 in
the U.S. District Court for the District of Columbia, charging that
USAID had violated its freedom of speech rights by making
“otherwise eligible organizations ineligible for USAID grants or
contracts” because they did not adopt the U.S. position on pros-
titution.!3 An opinion letter written by the U.S. Department of
Justice’s Office of Legal Counsel was issued in September
2004;14 the letter advised the U.S. Department of Health and
Human Services (“HHS”) that the GAA’s prostitution-opposing
policy guidelines, which previously applied only to non-U.S.
NGOs, could be required of U.S. NGOs without implicating con-
stitutional or separation of powers violations.!> Soon after this
opinion was issued, HHS, USAID, and the U.S. Department of
State began requiring the so-called “loyalty pledge” from all
potential grant recipients, including American organizations.!6

USAID subsequently implemented Acquisition and
Assistance Policy Directive (“AAPD”) No. 05-04, which was
released on June 9, 2005.17 The AAPD required that any USAID
contract that provides funds from the GAA to include language
that not only bars funding from being used to support or advo-
cate for the legalization of prostitution, but also asserts that
“prostitution and related activities . . . are inherently harmful
and dehumanizing, and contribute to the phenomenon of traf-
ficking in persons.”18

The Brennan Center for Justice at New York University
School of Law (“Brennan Center”) submitted a memorandum
on the DKT International case that analyzed from several per-
spectives the constitutionality of the anti-prostitution pledge
requirement.!® The Brennan Center, as “Of Counsel” to DKT
International, conclusively denounced the pledge require-
ment. At the same time, the memo, analyzing Rust v.
Sullivan,?0 also determined that the government retained the
discretion to explicitly oppose prostitution because GAA
funding is meant to provide medical and social services to
communities impacted by HIV/AIDS.2!

* Rachael Moshman is a JD and MA (International Affairs) candidate, 2006, at
American University, Washington College of Law and School of International
Service.
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While the majority of organizations that are affected by this
policy state that they do not advocate prostitution, they find the
U.S. government’s new policy requirements more harmful than
helpful to HIV/AIDS and trafficking prevention.22 Moreover,
the limitations on funding in the GAA and TVPA go further than
simply limiting the use of government funds; the acts also pro-
hibit NGOs from using private funds to promote or advocate for
the legalization of prostitution.23

In a response to these limitations, the Brennan Center memo
points to cases like Regan v. Taxation with Representation, in
which the U.S. Supreme Court affirmed that 501(c)(3) organiza-
tions could not lobby using federal funds,?* but also affirmed that
they had a constitutionally protected right to lobby using sepa-
rately-held private funds.25 Similarly, in FCC v. League of Women
Voters of California, the Court found that television stations could
not use federal funds to give editorial opinions, but could use pri-
vate funds to do s0.26 Applying similar standards, the Brennan
Center argues that Congress and federal agencies should not be
able to limit U.S. NGOs from supporting or advocating their posi-
tions on prostitution when they use private funds.2’

By requiring NGOs to declare an anti-prostitution policy, the
government is, according to Count I of DKT International’s
Complaint, “condition[ing] eligibility for USAID funding for
U.S. organizations on expressly adopting the U.S. government’s
political viewpoint on prostitution.”?8 The Brennan Center
memo reiterates this position by pointing to Supreme Court cases
such as West Virginia State Board of Education v. Barnette,
which found that a public school could not require a child to say
the pledge of allegiance in order to maintain the right to attend
school. The government may not “. . . [transcend] constitutional
limitations on their power and [invade] the sphere of intellect and
spirit which it is the purpose of the First Amendment to our
Constitution to reserve from all official control.”2°

In September 2005, the Alliance for Open Society
International, Inc. (“AOSI”) and Open Society Institute (“OSI”)
filed a similar suit, also charging USAID with First Amendment
violations such as those outlined in the DKT International
case.30 AOSI is a not-for-profit organization that was formed by
OSI in 2003 to work primarily on issues related to Central
Asia.31 Rather than oppose the USAID policy outright, AOSI
chose to sign the anti-prostitution pledge with USAID in August
2005, and then follow that pledge with a lawsuit against the
agency. AOSI’s lawsuit charged that the pledge requirement: (1)
was unconstitutionally vague; (2) violated the First Amendment
by forcing the organization to adopt an “entity-wide policy;” (3)
violated the First Amendment by imposing the pledge on non-
USAID funding; and (4) was too broad to comply with the fund-
ing limitation as originally stated in the GAA.32

DEVELOPMENT IMPLICATIONS INTERNATIONALLY

On the international level, HHS, USAID, and the U.S.
Department of State’s requirements for funding HIV/AIDS and
anti-trafficking programs have had a much broader impact than
just limiting NGOs’ freedom of speech rights. Besides the fact
that non-U.S. organizations do not enjoy the protections of the
U.S. Constitution and therefore, cannot argue free speech pro-
tections,33 as mentioned by both DKT and AOSI’s complaints, it
is difficult to comply with the regulations, which are unconsti-
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tutionally vague.34 This charge is based on undefined terms in
the acts’ funding limitations. For example, it is difficult to
understand what is meant by “promote, advocate, support the
legalization of prostitution.” NGOs that receive GAA and TVPA
funding are at risk of violating their commitments for noncom-
pliance without even knowing it because they have not been
properly informed of the parameters of the pledge requirements.
These NGOs could unknowingly make the wrong policy deci-
sion, lose their funding, or have to pay back used funds for inad-
vertent noncompliance; at worst, they may be prosecuted for
violating their agreement with the U.S. government.3> The poli-
cy impacts of the anti-prostitution pledge are of great concern to
all NGOs, but especially those that work with sex workers
worldwide. The threat of violating USAID’s terms has already
caused NGOs receiving USAID funding to cancel otherwise
successful programs, such as one Cambodian program that
attempted to provide English-language training to prostitutes.3¢

The DKT International Vietnam Country Representative
declined to sign the anti-prostitution pledge because, according
to DKT International’s complaint:

DKT has no policy on prostitution and does not wish
to adopt one. . . In addition, as an organization work-
ing to prevent the spread of HIV/AIDS, it strongly
believes it can best do that in the many countries in
which it works by maintaining neutrality on the con-
troversial question of how to handle the complex
problems that arise at the intersection of the
HIV/AIDS epidemic and prostitution.3’

Many other non-U.S. NGOs face similar pressures. They
believe that adopting anti-prostitution policies will cause a
wedge between them and the populations with which they wish
to work, or will stigmatize already disadvantaged populations
including prostitutes and AIDS victims. Furthermore, as noted,
successful programs — such as those that hire prostitutes as peer
HIV/AIDS prevention educators3® — may not receive GAA or
TVPA funding. The anti-prostitution funding limitations on
these NGOs will have a serious impact on their ability to pro-
vide direct services to populations vulnerable to HIV/AIDS,
prostitution, and trafficking. For example, DKT International
was receiving sixteen percent of its funding for their HIV/AIDS
programming from USAID.3° The GAA has now appropriated
three billion dollars for HIV/AIDS programming for the Fiscal
Years 2004 through 2008,0 but by refusing to sign the anti-pros-
titution pledge, DKT International and other NGOs will have no
access to these funds.
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