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Wood: Aboriginal Land Rights in Australia

Landmines, continued from previous page

Clinton signed the bill into law on October 17,-1998. In
addition, the U.S. military is revising its wartime strategy to
avoid the use of anti-personnel landmines and is expanding
funding for humanitarian de-mining operations. Accord-
ing to the U.S. State Department, the United States has
invested almost $250 million in humanitarian de-mining
efforts since 1993, including $82 million in fiscal year 1998.

Conclusion

Because of its financial, technological, and military advan-
tages, the United States has greater capability than any other
country to find alternatives to landmines. Although the
United States has legitimate concerns about protecting U.S.
soldiers on the Korean Peninsula, a number of U.S. military

strategists have concluded that anti-personnel landm%nes
are not essential to U.S. defense in that region. Critics of the
U.S. landmine policy suggest that the U.S. decision, th:'re-
fore, is not based on military concerns but on U.S. aversion
to intrusions on its national sovereignty. Even though the
United States has contributed significantly to the elimination
of landmines, its failure to become part of a unified inter-
national effort by signing the Landmine Treaty signals a
lack of commitment to the rest of the world. Signing the
Landmine Treaty would send a message of good faith and
reaffirm the integrity of U.S. anti-mine efforts. @

*Anne Theodore Briggs is a first year jD candidate at the
Washington College of Law and a Publications Editor for The
Human Rights Brief.

Aboriginal Land Rights, continued from page 6

NNTT negotiation proceedings with leaseholders. Most Abo-
rigines agree that negotiations are preferable to costly court
proceedings that may provide results unsatisfactory to both
parties, Second, the NTAA returns considerable power to the
states, which are considered less receptive than the federal
government to native title claims. For example, state gov-
ernments may now require that negotiations be conducted
by state tribunals, which the states may develop in lieu of the
NNTT. Aborigines argue that, given their history of biased
treatment by state governments, these local tribunals may not
be as impartial as the NNTT. Several state governments, in
particular the governments of Western Australia and Queens-
land, are now scrambling to develop local tribunals to replace
the NNTT:

The Role of International Law

The role of international law is not always clear as it
applies to aboriginal native title rights or indigenous rights
in general. Traditionally, indigenous rights fell under more
general areas of human rights law. There has been increas-
ing recognition, however, that indigenous rights merit con-
sideration as a unique branch of human rights, The United
Nations, for example, has adopted the Draft Declaration
on the Rights of Indigenous Peoples. The Draft Declaration
includes a number of key indigenous land rights, about
which the Aborigines were consulted, including the right to
preserve “archaeological and historical sites” (Article 12) and
“indigenous sacred places” (Article 13). It also provides for
the right to restitution of traditional lands that have been
“confiscated, occupied, used or damaged” without indigenous
peoples’ “free and informed consent” (Article 27).

International law is important to the Aborigines’ cases
because, although native title legal action takes place under

Australian national law, Australian courts and lawmakers’

have received significant input from international sources.
For example, the RDA represented a legislative incorpora-
tion of principles established in the UN International Con-
vention on the Elimination of All Forms of Racial Discrim-
ination (Convention), which Australia ratified in 1975. In
addition, both the Mabo and Wik decisions cited the impor-
tance of Australia’s commitment to international treaties,
Moreover, international human rights organizations, using
international law, have challenged provisions in Australian

domestic land rights law. For example, in September 1998, the
UN Committee on the Elimination of Racial Discrimination
(Committee) asked the federal government to explain how the
NTAA meets the Convention’s requirements. On March 19,
1999, the Committee issued a report calling on the Australian
government to delay implementation of the NTAA pending
further discussion with aboriginal representatives. The Com-
mittee issued findings that several provisions of the NTAA,
including restricted negotiation rights for Aborigines, conflict
with Australia’s obligations under the Convention. Unfortu-
nately, the Australian government responded by rejecting
the Committee’s non-binding findings.

Conclusion

Given the recalcitrance of politicians and a substantial por-
tion of the public against native title rights, Aborigines face
a difficult struggle for full recognition of their claims to
native lands. For example, in October 1998, the Jawoyn Asso-
ciation, representing a group of Aborigines in the Northern
Territory, gave up a claim brought under the 1993 NTA to
approximately 2,500 acres of land, in exchange for the
Northern Territory government’s agreement to provide a
renal dialysis facility and an alcohol rehabilitation center. Crit-
ics of this settlement argue that the government already is
obligated to provide these services under the national health-
care system, and they allege that this case is an example of
how state governments are pressuring Aborigines into trad-
ing their land claims for essential services.

According to the Native Title Newsletter, published by the
Australian Institute of Aboriginal and Torres Strait Islander
Studies, Australian indigenous leaders plan to fight the
NTAA on three fronts: a case-by-case attack in Australian
courts, submissions to international organizations, and an
Australian High Court challenge to the constitutionality of
the NTAA. In this atmosphere of uncertainty and mistrust,
itremains to be seen to what extent Aborigines and their sup-
porters will be able to secure additional native title rights
under the NTAA and preserve the enjoyment and protection
of their traditional lands. &

*Sandy Wood is a first year Joint J.D./M.A. candidate at the
Washington College of Law and an Articles Editor for The Human

‘Rights Brief.



