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a Silver bullet: 
coulD Data linking urban heat iSlanDS to houSing DiScrimination 
curtail environmental raciSm?
Russell Armstrong*

“[A]ll things share the same breath— the beast, the tree, the 
man …the air shares its spirit with all the life it supports.”1

Google “Chief Seattle” and you will likely ind that 
quote. We now know it is a work of fiction after 
several misinterpretations and fabrications of Dr. 

Henry Smith’s original translation.2 We also know now that 
all people, particularly Black Americans, do not all breathe the 
same air. Instead, Black Americans and other underrepresented 
minorities are subjected to the toxic effects of climate change 
at increasingly disproportionate rates. Controlling for income, 
studies ind racial identity is the most signiicant indicator of 
exposure to general pollutants and suspended particulates.3 
This harsh reality is highlighted by new evidence, inding that 
many urban heat islands (UHIs) coincide directly with redlined 
neighborhoods, which were designated as “hazardous” to justify 
denying home loans and other services to the people living there 
because of their race.4 Some commentators believe this evidence 
could be used by environmental justice advocates to rectify 
the deleterious effects of racism in court through the Federal 
Housing Act (FHA).5 However, advocates have rarely used the 
FHA successfully to remedy environmental harms related to 
housing policy because it is dificult to prove discriminatory 
treatment or disparate impact.6 Therefore, while the FHA is not 
some silver bullet to bring about environmental reparations for 
past harms, data such as that from the Hoffman study showing 
how Black Americans and other underrepresented minorities are 
disproportionately impacted by environmental hazards can be 
used to advocate for more equitable conditions moving forward.7 

Urban Heat Islands Are Abundant and Create Numerous 
Health Disparities

The study, published in Climate, demonstrates how Black 
communities are routinely exposed to the UHI effect at far 
greater rates than predominantly White communities.8 The study 
also explains how U.S. housing policy that created segregated 
neighborhoods also left those same neighborhoods signiicantly 
hotter than adjacent areas.9 In ninety-four percent of the 108 
cities studied, redlined neighborhoods had higher surface 
temperatures than non-redlined areas.10 In fact, temperatures 
vary as much as ten degrees Celsius amongst neighborhoods 
within a single urban area.11 UHIs, shown to exist all across the 
country including Washington, D.C. where half of the city has 
an elevated heat vulnerability, can now be shown to clearly track 
with neighborhoods developed through discriminatory housing 
practices.12 Additionally troubling is how the UHI effect also 
leads to serious adverse health risks such as premature births, 

asthma attacks, and chronic obstructive pulmonary disease 
(COPD).13 

Can The Fha Solve envIronmenTal raCISm?
For over twenty years, law students and advocates 

have discussed ways to use data to connect environmental 
hazards to discriminatory housing practices.14 For example, 
affected persons can ile an administrative complaint with the 
Department of Housing and Urban Development (HUD) and 
wait for the agency to act, including through enforcement via 
the Department of Justice, or exercise their right to commence 
a civil action for the alleged discriminatory housing practice.15 
From a burden of proof standpoint, the FHA is preferable to 
other more common equitable justice tools such as Title VI 
of the Civil Rights Act because under the FHA the aggrieved 
party only needs to establish a discriminatory effect, also 
known as disparate impact, which is a lower evidentiary bar 
than having to show that a party discriminated intentionally.16 
In Texas Department of Housing & Community Affairs v. 
Inclusive Communities Project,17 the Supreme Court held that 
the FHA can be interpreted to prohibit policies that adversely 
affect minority groups even when the discrimination is implicit 
and not the stated policy goal.18 In Inclusive Communities 
Project, the Court found that Texas’ Department of Housing and 
Community Affairs disproportionately denied tax credits for 
developers providing low-income family units to Black families 
within predominantly White neighborhoods, thus perpetuating 
segregated housing in violation of the FHA.19 

There have been some notable cases of advocates using 
civil rights law for environmental justice, such as Houston v. 
City of Cocoa,20 but those cases are usually settled and focus on 
stopping new development rather than rectifying past harms.21 
Settlements that are approved by the Secretary of HUD may 
not assign any fault and may not provide any monetary relief.22 
In City of Cocoa, Black residents organized and iled a federal 
class action suit as well as an administrative complaint with 
HUD to stop a local community redevelopment plan funded 
through a Community Development Block Grant (CDBG) 
that would have displaced generations of Black homeowners 
with high-density commercial and residential real estate.23 
After introducing evidence of a history of local policy changes 
designed to undermine the lourishment of this historically Black 
community, both HUD and the community’s independent legal 
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counsel, which included the NAACP LDF, agreed to settle for 
undisclosed damages as litigation fees began to mount.24 

The FHA: No Silver Bullet but a Silver Lining for 
Environmental Justice

City of Cocoa may provide a blueprint for pursuing 
environmental justice under the current FHA legal regime, 
but that blueprint requires a good deal of patience, grassroots 
organizing, and persistence.25 Additionally, the current 
administration is seeking to signiicantly raise the burden of 
proof on FHA disparate impact claims through a proposed 
rulemaking.26 Despite these hurdles, the FHA at least provides 
claimants a path to realistically pursue private actions instead of 
having to rely on the agency determinations of this or any other 
administration. 

Although both Title VI claims of discrimination and 
violations of other statutes, such as the Clean Air Act, are seen as 
far more proximate to environmental justice, without a private 
right of action, advocates are left to the discretion of an agency’s 
bureaucracy.27 A damning report conducted by Deloitte in 2011 

found that the Environmental Protection Agency’s Ofice of 
Civil Rights only accepted or dismissed six percent of Title 
VI cases within the agency’s own time limit.28 That dismal 
processing rate has left communities such as Orange County, 
North Carolina, to struggle for decades in pursuit of a cleaner 
environment to raise families.29 

There are other remedies the U.S. government can use to 
curtail environmental racism. For example, Congress could pass 
legislation to remove barriers to pursuing a Title VI claim, such 
as by extending the class to low-income persons or by taking 
smaller steps such as requiring any environmental and climate-
related regulations undergo additional executive branch agency 
review to determine any disproportionate negative impacts.30 
The current administration could also roll back it’s weakening of 
the Afirmative Furthering Fair Housing regulations originally 
introduced in 2015.31 But until any of these things happen,  
using the FHA as a tool for environmental justice is still worth  
a shot. 

continued on page 37
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