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enDnoteS: SDLP after 20: SuStainable Development in the anthropocene continued from page 10
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7  Id. 
8  Will Steffen et al., Planetary Boundaries: Guiding Human Development 
on a Changing Planet, Science, Feb. 13, 2015, at 1, https://science.sciencemag.
org/content/347/6223/1259855?intcmp=trendmd-sci.
9  See infra Part I.
10  See infra Part II.
11  See infra Part III.
12  See infra Part IV.
13  See infra Part V.
14  Case Concerning the Gabčíkovo-Nagymaros Project (Hung. v. Slovk.), 
Judgment, 1997 I.C.J. Rep. 7, 88, 95 (Sept. 25) (separate opinion by 
Weeramantry, J.), https://www.icj-cij.org/iles/case-related/92/092-19970925-
JUD-01-03-EN.pdf.
15  In the Arbitration Regarding the Iron Rhine Railway (Belg. v. Neth.), 27 
R.I.A.A. 35, 66, ¶ 59 (Perm. Ct. Arb. 2005), https://legal.un.org/riaa/cases/
vol_XXVII/35-125.pdf.
16  U.N. Conference on Environment and Development, Rio Declaration 
on Environment and Development, U.N. Doc. A. CONF.151/26/Rev.1 (Vol. 
I), annex I, Principle 2 (Aug. 12, 1992), https://www.un.org/en/development/
desa/population/migration/generalassembly/docs/globalcompact/A_
CONF.151_26_Vol.I_Declaration.pdf [hereinafter Rio Declaration].
17  See, e.g., Rio Declaration, supra note 16,  Principle 7 (describing states 
have “common but differentiated responsibilities”); Convention on Biological 
Diversity, preamble, June 5, 1992, 1760 U.N.T.S. 79, https://treaties.un.org/
doc/Treaties/1992/06/19920605%2008-44%20PM/Ch_XXVII_08p.pdf 
(highlighting the “conservation of biological diversity is a common concern 
of humankind”).
18  See generally Andreas Føllesdal, Sustainable Development, State 
Sovereignty and International Justice, in towarDS SuStainable Development 
70-83 (1999); Stephen C. McCaffrey, Keynote: Sustainability and Sovereignty 
in the 21st Century, 41 Denv. J. int’l l. & pol’y 507 (2012); Stephen Stec, 
Humanitarian Limits to Sovereignty: Common Concern and Common 
Heritage Approaches to Natural Resources and Environment, 12 int’l 
community l. rev. 361 (2010).
19  See Rio Declaration, supra note 16, at Principle 2.
20  Draft Global Pact for the Environment, art. 3, June 24, 2017, https://
globalpactenvironment.org/uploads/White-paper-Global-pact-for-the-
environment.pdf.
21  See infra Part II.
22  See Dom Phillips, Bolsonaro Declares ‘The Amazon is Ours’ and Calls 
Deforestation Data ‘Lies, the guarDian (July 19, 2019, 5:00 PM), https://
www.theguardian.com/world/2019/jul/19/jair-bolsonaro-brazil-amazon-
rainforest-deforestation (last visited Mar. 21, 2020) (“We understand the 
importance of the Amazon for the world - but the Amazon is ours.”); 
Adrianna Rodrigues, Amazon Rainforest Fire a ‘Crisis’, Macron Says, But 
Brazil Pushes Back: What We Know, uSa toDay (Aug. 25, 2019), https://
www.usatoday.com/story/news/world/2019/08/23/amazon-rainforest-ire-
international-crisis-emmanuel-macron-says/2093574001/ (last visited Mar. 
21, 2020).
23  See DaviD hunter, et al, international environmental law & policy 
133-88 (5th ed. 2015) (summarizing the history of the three most recent 
summits addressing sustainable development).
24  Antonio La Viña, et al, The Outcomes of Johannesburg: Assessing the 
World Summit on Sustainable Development, 23 SaiS rev. 53-70 (2003) 
(analyzing the positive and the negative results of the WSSD).
25  Id. at 59–60 (including the Sustainable Agriculture and Rural 
Development Partnership Initiative, which brought together governments and 
civil organizations to support sustainable agriculture and rural development, 
and the Water Sanitation and Hygiene for All Initiative, a multilateral 
commitment between governments, NGOs and corporations to provide safe, 
affordable water and sanitation access to rural and urban areas).
26  See discussion infra Part III B.
27  u. n. env’t programme, agenDa item 5: “Stockholm + 50” – an 
opportunity to conSiDer a new long-term viSion for the global 
environmental agenDa in the context of the 2030 agenDa (2018), 
https://papersmart.unon.org/resolution/uploads/5._discussion_paper_
stockholm_50_and_vision.pdf.  

28  Id.
29  Dominique Vidalon, “France’s Macron to Back Push for Global 
Environment Rights Pact” reuterS (June 24, 2017, 12:48 PM), https://www.
reuters.com/article/us-world-climatechange-macron-idUSKBN19F0LG (last 
visited Apr. 12, 2020); President Emmanuel Macron, Address at the Summit 
for the Global Pact for the Environment (Sept. 19, 2017) (transcript available 
on France’s Ministry for Europe and Foreign Affairs website); see Draft 
Global Pact for the Environment, supra note 20. 
30  u.n. conference on env’t anD Dev., Agenda 21, U.N. Doc. A/
CONF.151/4 (1992), https://sustainabledevelopment.un.org/content/
documents/Agenda21.pdf.  
31  Id. 
32  Stakeholder Forum for a Sustainable Future, Review of Implementation 
of Agenda 21 and the Rio Principles: Synthesis (2012), https://
sustainabledevelopment.un.org/content/documents/641Synthesis_report_
Web.pdf.  
33  Id. at 13–14 (noting that funding arrangements were not delivered as 
promised and that developing nations are pursuing developed countries’ 
unsustainable models of development, increasing pressure on the planet and 
its resources).
34  See discussion infra Part III B.
35  Writing in anticipation of Rio +5 in 1997, Professor John Dernbach 
concluded that “[d]espite all the promises and lofty rhetoric, the Earth 
Summit . . . had little discernible effect on U.S. law and policy.”  Although 
President Clinton appointed a Council on Sustainable Development, few 
of its recommendations would be implemented.  John Dernbach, U.S. 
Adherence to its Agenda 21 Commitments: A Five-Year Review, 27 envtl. l. 
rep. 10504 (1997).  Has the situation in the United States changed since the 
Dernbach analysis in 1997?  See also John Dernbach, eD., Stumbling towarD 
SuStainability (2002) (analyzing U.S. implementation ten years after Rio and 
concluding that the U.S. has made some progress but has failed to respond 
to the seriousness of the problem or take advantage of the opportunities 
presented by sustainable development despite having the legal and policy 
tools to do so).
36  G.A. Res. 55/2, Millennium Declaration (Sept. 18, 2000) [hereinafter 
Millennium Declaration]. 
37  Koi A. Annan, Secretary-General, Foreword to the millennium Dev. 
goalS rep. (2005), https://unstats.un.org/unsd/mi/pdf/MDG%20Book.pdf. 
38  Id.
39  The 2002 World Summit on Sustainable Development would identify 
additional sustainable goals, including to halve the number of people without 
access to sanitation and to achieve maximum sustainable yields of isheries, 
both by 2015.  Similarly, the Parties to the Biodiversity Convention adopted 
the so-called Aichi Targets on Biodiversity Conservation in 2010, many of 
which relected the 2015 target date.
40  The governments’ commitment to setting new goals was set out in the 
outcome document of the U.N. Conference on Sustainable Development (Rio 
+20). G.A. Res. 66/288, ¶ 247, annex, The Future We Want, (Sept. 11, 2012) 
[hereinafter The Future We Want]. 
41  G.A. Res. 70/1, Transforming our World: The 2030 Agenda for 
Sustainable Development (Sept. 25, 2015) [hereinafter The 2030 Agenda].
42  Id. at ¶ 55.
43  See Work of the Statistical Commission pertaining to the 2030 Agenda 
for Sustainable Development, A/Res/71/313, at 10-11 (July 10, 2017); see also 
United Nations, E-Handbook for Sustainable Development Goal Indicators 
(2019).
44  Sharmila Murthy, Translating Legal Norms into Quantitative Indicators: 
Lessons from the Global Water, Sanitation, and Hygiene Sector, 42 wm & 
mary envtl. l. & pol’y rev. 385 (2012).
45  See infra Part IV. 
46  See infra Part III B.
47  See G.A. Res. 47/191, at 2 (Jan. 29, 1993); see also About the CSD, https://
sustainabledevelopment.un.org/intergovernmental/csd/about (last visited 
March 21, 2020).
48  The Future We Want, supra note 40, at ¶ 84.
49  Id. at ¶ 84–85.
50  See Format and Organizational Aspects of the High-Level Political 
Forum on Sustainable Development, A/Res/67/290 (Aug. 23, 2013); see also 
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High-Level Political Forum on Sustainable Development, U.N. Sustainable 
Dev. Goals: Knowledge Platform, https://sustainabledevelopment.un.org/hlpf 
(last visited March 24, 2020).
51  The 2030 Agenda, supra note 41, at ¶ 79 (encouraging member states to 
“conduct regular and inclusive reviews of progress at the national and sub-
national levels, which are country-led and country-driven”).
52  Id. at ¶ 84.
53  Sharmila Murthy, supra note 44.
54  Id.
55 See generally walter maatli & ngaire wooDS, the politicS of global 
regulation (2009).

56  The Future We Want, supra note 40, at ¶ 283.
57  See generally https://sustainabledevelopment.un.org/rio20 (last visited 
March 22, 2020).
58  See https://sustainabledevelopment.un.org/partnerships (last visited 
March 22, 2020).
59  Id.
60  For more on contextual accountability, see David B. Hunter, Contextual 
Accountability, the World Bank Inspection Panel, and the Transformation of 
International Law in Edith Brown Weiss’s Kaleidoscopic World, forthcoming 
32 geo. envtl. l. rev. (Spring 2020).
61  The Future We Want, supra note 40, at ¶ 283. 
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3 Social activism and public pressure can create strong incentives for 
governments to show that they are working to combat air pollution, but they 
might also have existing binding and nonbinding legal obligations to do so.  
Since the 1972 Stockholm Declaration, governments around the world have 
adopted international instruments that arguably relect a human right to a 
clean environment although public international law has not yet recognized 
this right. See DaviD hunter et al., international environmental law 
anD policy 141, 434 (5th ed. 2015).  The Stockholm Declaration emphasized 
“the importance of integrating environment and development, reducing or 
eliminating pollution, and controlling the use of renewable and non-renewable 
resources.” (emphasis added). Id. at 141.  Many countries have also written a 
human right to a clean environment into their own constitutions (e.g., South 
Africa, Portugal, Brazil, and Turkey).  Id. at 1345.
4 Ultraine Dust Rising to ‘Very Bad’ Levels in Seoul, yonhap newS 
(Dec.10, 2019), https://en.yna.co.kr/view/AEN20191210002100315; Kai 
Schultz & Suhasini Raj, New Delhi, Choking on Toxic Air, Declares a Health 
Emergency, n.y. timeS (Nov. 1, 2019), https://www.nytimes.com/2019/11/01/
world/asia/delhi-pollution-health-emergency.html; Hannah Beech, Bangkok 
Is Choking on Air Pollution. The Response? Water Cannons, n.y. timeS (Jan. 
31, 2019), https://www.nytimes.com/2019/01/30/world/asia/pollution-thailand-
bangkok.html.
5 See Hunter, supra note 3, at 102 (describing how the current global 
economic system is biased against environmental protection).
6 3 R.I.A.A. 1905 (Apr. 15, 1935).
7 See Henry Fountain, Calculating Air Pollution’s Death Toll, Across State 
Lines, n.y. timeS (Feb. 12, 2020), https://www.nytimes.com/2020/02/12/
climate/air-pollution-health.html (demonstrating that nearly half of the 
premature deaths caused by air pollution between 2005 and 2018 were from 
pollutants from sources in other states).
8 Trail Smelter Case (United States v. Canada), 3 R.I.A.A. 1905, 1916, 
1964 (Apr. 15, 1935), https://legal.un.org/riaa/cases/vol_III/1905-1982.pdf 
(highlighting the importance of preventing the mill from causing future 
environmental damage to Washington State).
9 See id. at 1917 (noting that the apple growers whose trees had been 
damaged asked the United States government to seek damages on their 
behalf); see also Hunter, supra note 3, at 511.
10 In 1927, the U.S. and Canada referred the transboundary pollution 
dispute to the International Joint Commission (IJC), which was created by 
the Boundary Waters Treaty of 1909.  See Hunter, supra note 3, at 511; Treaty 
Between the United States and Great Britain Relating to the Boundary Waters 
and Questions Arising Along the Boundary between the United States and 
Canada, U.S.-U.K., Jan. 11, 1909, 36 Stat. 2448, https://legacyiles.ijc.org/
tinymce/uploaded/Boundary%20Waters%20Treaty%20of%201909_3.pdf.  
11 See Hunter, supra note 3, at 473 (describing how the Trail Smelter 
Tribunal’s decision eventually led to Principle 21 of the 1972 Stockholm 
Declaration, a principle widely viewed to relect customary international 
law: “States have . . . the sovereign right to exploit their own resources 
pursuant to their own environmental policies, and the responsibility to ensure 
that activities within their jurisdiction or control do not cause damage to 
the environment of other States or of areas beyond the limits of national 
jurisdiction.”) (quoting U.N. Conference on the Human Environment, 
Declaration of the United Nations Conference on the Human Environment, 
U.N. Doc.A/CONF.48/14 (June 16, 1972)).
12 See S. kor. meteorological aDmin., korea meteorological 
aDminiStration, 21, (2018), http://www.kma.go.kr/download_01/2018english.

pdf (increasing desertiication in northern China creates “yellow dust,” or 
dust and ine sand particles which are carried by the wind, and is affecting 
South Korea more frequently and at higher concentrations than ever before); 
see also Laura S. Henry et al., From Smelter Fumes to Silk Road Winds: 
Exploring Responses to Transboundary Air Pollution over South Korea, 11 
waSh. u. global StuD. l. rev. 565, 567 (2012), https://openscholarship.wustl.
edu/cgi/viewcontent.cgi?article=1413&context=law_globalstudies (discussing 
types of transboundary pollutants that affect South Korea).
13 S. kor. meteorological aDmin., korea meteorological aDminiStration, 
21, 25, (2018), http://www.kma.go.kr/download_01/2018english.pdf 
(recommending carrying a mask when Asian Dust forecasts are high).
14 Henry, supra note 12, at 568.
15 Matthew A. Shapiro & Toby Bolsen, Transboundary Air Pollution 
in South Korea: An Analysis of Media Frames and Public Attitudes and 
Behavior, e. aSian community rev. 107, 110 (2018) (citing a 2016 study).
16 See Minbeob [Civil Act], Act. No. 471, Feb. 22, 1958, art. 750 (S. Kor.) 
(Deinition of Torts); Henry, supra note 12, at 606 (showing a suficient 
probability that the tort created the harm is enough to recover). 
17 See Trail Smelter Case (United States v. Canada), 3 R.I.A.A. 1948, 1960 
(1941), https://legal.un.org/riaa/cases/vol_III/1905-1982.pdf (ruling that 
damages should be held in a trust for affected persons to claim).
18 Seoul Central District Court [Dist. Ct.], 2007Ga-Hap16309, Feb. 3, 2010 
(S. Kor.), http://www.law.go.kr/precSc.do?tabMenuId=tab67&section=&ev
entGubun=060101&query=16309#licPrec192339; see also Supreme Court, 
2011Da7437, Sept. 4, 2014 (S. Kor.), http://library.scourt.go.kr/SCLIB_data/
decision/2011Da7437.htm (afirmed).
19 Seoul Central District Court [Dist. Ct.], 2007Ga-Hap16309, Feb. 3, 
2010 (S. Kor.); Henry, supra note 12, at 606; see also, Sinseob Kang et al., 
Victory for local automakers in vehicle emissions lawsuit, Shin&kim (2010), 
http://www.shinkim.com/newsletter/201003/eng_214.html (outlining the 
automakers’ litigation strategy and legal arguments).
20 Seoul Central District Court [Dist. Ct.], 2007Ga-Hap16309, Feb. 3, 2010 
(1, 66) (S. Kor.).
21 See Henry, supra note 12, at 60 (requiring reciprocity discourages 
foreign plaintiffs from bringing suit). https://openscholarship.wustl.edu/cgi/
viewcontent.cgi?article=1413&context=law_globalstudies.
22 Zhonghua Renmin Gongheguo Minshi Susong Fa (中华人民共和国行
政诉讼法) [Civil Procedure Law] (promulgated by the Standing Comm. 
Nat’l People’s Cong., March 8, 1982, effective Oct. 1, 1982), art. 282 (China) 
(providing that a Chinese court may refuse to execute a judgment when 
doing so would contradict Chinese law or violate state sovereignty, security, 
or public interest); Minsa sosong beob [Civil Procedure Act], Act No. 217, 
Feb. 22, 1958, amended by Act No. 14193, Mar. 29, 2016, art. 217, ¶ 1 (S. 
Kor.) (requiring recognition of the rendering court, proper service of process, 
consistency with Korean law, and reciprocity for the judgment of a foreign 
court to be executed by a Korean court).
23 See Hilton v. Guyot, 159 U.S. 113, 163–64, 210 (1895) (explaining a lack 
of reciprocity is a “distinct and independent ground” to not grant “comity,” or 
“the recognition which one nation allows within its territory to the legislative, 
executive or judicial acts or another nation.”); see also Antonio F. Perez, The 
International Recognition of Judgments: The Debate Between Private and 
Public Law Solutions, 19 berkeley J. int’l l. 44, 58–59 (2001) (explaining 
that a reciprocity agreement does not automatically give effect to either the 
rendering country or the enforcing country’s judgments).
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24 Henry et al., supra note 12, at 607 (noting Korea and China’s preference 
for diplomatic preference to address transboundary pollution issues and 
avoidance of utilizing each other’s judicial systems because of the strict 
reciprocity requirements).
25 Zhonghua Renmin Gongheguo Minshi Susong Fa (中华人民共和国行政
诉讼法) [Civil Procedure Law] (promulgated by the Standing Comm. Nat’l 
People’s Cong., March 8, 1982, effective Oct. 1, 1982), art. 282 (China).
26 The Trail Smelter Tribunal was successful because both parties consented 
to the Convention of Ottawa and the Tribunal’s ultimate indings and the 
U.S. was able to present the Tribunal with enough scientiic evidence to 
conclusively prove causation.  See Trail Smelter (United States v. Canada), 
3 R.I.A.A. 1905, 1923–24 (Ottawa Con. 1941) (utilizing meteorological data 
on air currents to determine concentrations of Sulphur dioxide emitted from 
the smelter); Convention for Damages Resulting from Operation of Smelter at 
Trail, British Columbia, U.K.-U.S., art. 12, Apr. 15, 1935, T.S. No. 893.
27 Seoul Central District Court [Dist. Ct.], 2007Ga-Hap16309, Feb. 3, 
2010, 43–44 (S. Kor.), http://www.law.go.kr/%ED%8C%90%EB%A1%80/
(2007%EA%B0%80%ED%95%A916309 (examining epidemiological studies to 
determine the extent to which external air pollution can lead to increased incidences 
of asthma and inding through these studies that such evidence is relatively weak, 
and that indoor air quality is a more accurate indicator of asthma risk ); Trail 
Smelter, 3 R.I.A.A. at 1923–24 (relying on scientiic data and monitoring of Sulphur 
dioxide emissions from the smelter in order to determine causation and damages).
28 See Chung Min-Jung, International Law-Related Resolutions of the 20th 
National Assembly with a Focus on Territorial Sovereignty and International 
Environmental Law, 6 S. kor. y.b. int’l l. 313, 317 (2018) (recommending 
the South Korean parliament shift its non-confrontational approach towards 
China and transboundary air pollution).
29 See, e.g., Henry et al., supra note 12, at 569 (inding that while China and 
South Korea participate in multilateral environmental frameworks, both are 
reluctant to adhere to binding emissions limits). 
30 See Chung, supra note 28.
31 See Jonathan Iversen, Transboundary Air Pollution: Moving Toward 
International Consensus, 13 colo. J. int’l envtl. l. & pol’y 161, 169 (2002) 
(noting recognition by the United States that Canadian coal-ired plants are 
responsible for transboundary air pollution, and that these plants need to 
switch to natural gas in order to reduce emissions in a manner consistent with 
the Ozone Annex).
32 See Joint reSearch proJect for long-range tranSbounDary air 
pollutantS in northeaSt aSia, Summary Report of the 4th stage (2013-
2017) LTP Project 8 (2019), http://www.craes.cn/xxgk/zhxw/201911/
W020191120811776781324.pdf (concluding that China accounts for 32% of South 
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