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the national enviRonmental policy act
Rachel Keylon*

Table of ConTenTs

intRoDuction .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 1
i. the national enviRonmental policy act: hiStoRy, puRpoSe, RequiRementS, pRoceSS,  
 anD key pRoviSionS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
 a. the hiStoRy anD puRpoSe oF nepa . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
 b. pRoceSS, RequiRementS, anD key pRoviSionS oF nepa . . . . . . . . . . . . . . . . . . . . . . . . . 6
ii. congReSS actS to ReStRict nepa . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
iii. the couRtS ReStRict the Scope oF nepa application anD available RemeDieS .  .  .  .  .  .  .  .  .  .  .  .  . 8
 a. couRt DeciSionS ReStRicting when nepa applieS .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 8
 b. couRt DeciSionS ReStRicting the uSe oF pReliminaRy injunctionS .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 9
iv. the tRump aDminiStRation eliminateS anD ReStRictS key nepa pRoviSionS .  .  .  .  .  .  .  .  .  .  .  .  .  .  10
 a. limiting the application oF nepa . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
 b. ReviSion oF the RequiRementS to conSiDeR alteRnativeS  . . . . . . . . . . . . . . . . . . . . . . 11
 c. Removal oF the DeFinition oF cumulative impactS anD ReDeFining “SigniFicantly aFFecting”.  .  .  11
 D. ReviSionS to encouRage the uSe oF categoRical excluSionS . . . . . . . . . . . . . . . . . . . . 11
v. RecommenDationS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
 a. conSiDeRation oF couRt Ruling oveRtuRning the tRump aDminiStRation Rulemaking .  .  .  .  .  .  .  12
 b. RecommenDation that the biDen aDminiStRation initiate a new nepa Rulemaking pRoceSS .  .  .  12
concluSion  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

* J.D. Candidate, American University Washington College of Law, 2023.



5Fall 2021

InTroduCTIon

In the middle of the twentieth century, there was a turning 
point in the United States and around the world in the under-
standing of the human relationship with the natural environment 
and natural resources.1 It was a shift from a perspective of natu-
ral resources endlessly available for exploitation to a perspective 
that natural resources are finite, and conservation and preserva-
tion are necessary to ensure that these resources are available for 
future generations.2 The accumulation of chronic environmental 
degradation, such as the unchecked proliferation of pesticides 
and other toxic chemicals, pollution to the nation’s waters, loss 
of land to erosion, the loss of public open spaces to development, 
etc. as well as major events such as the oil spill in Santa Barbara 
and the Cuyahoga River fire, spurred this shift in perspective.3 
This elevated concern for the environment and natural resources 
led to the passage of the National Environmental Policy Act 
of 1969 (“NEPA”), which President Nixon signed into law on 
January 1, 1970 to launch the Decade of the Environment.4

NEPA declares that it is the national policy for the federal 
government to use “all practical means and measures” to ensure 
a sustainable balance between humans and the environment for 
“present and future generations,”5 and it requires all federal 
agencies to examine the environmental impacts of their actions, 
to consider alternative actions, and to make that information 
available to the public.6 NEPA also established the Council on 
Environmental Quality (“CEQ”) under the Executive Office 
of the President to lead research and policy on environmental 
quality issues and to ensure federal agencies are meeting their 
requirements under NEPA to consider the environmental impacts 
of their actions.7

Since its passage, Congress, the courts, and, most recently, 
the Trump Administration have undermined and weakened 
NEPA.8 Shortly after passing NEPA, Congress began chipping 
away at it legislatively.9 In 1973, following litigation to enjoin the 
construction of an Alaskan pipeline for violations of NEPA and 
the Mineral Leasing Act, Congress passed legislation exempting 
the project from NEPA requirements.10 Since then, Congress has 
passed a multitude of legislation exempting individual projects, 
as well as entire types of projects, from the NEPA requirements.11 
Most recently Congress passed the Infrastructure Investment and 
Jobs Act in 2021 containing provisions designed to “streamline” 
and restrict the application of NEPA.12

Over the past fifty years, there have been numerous court 
cases interpreting the application of NEPA and the CEQ NEPA 
regulations, many of which have eroded NEPA’s effectiveness in 
ensuring that the congressional intent and spirit of the national 
policy is met.13 The courts have interpreted NEPA to be limited 
to setting procedural requirements to ensure that federal agencies 
make informed decisions by taking a “hard look” before they 
act, rather than imposing any substantive requirements for the 
federal government to make wise decisions.14 The courts have 
also barred the application of NEPA to non-discretionary fed-
eral actions and narrowly interpreted when a non-federal action 
with a federal component, such as grant funding or permitting, 

triggers NEPA requirements.15 Perhaps the most damaging of 
all, the courts have held that even when failure to meet NEPA 
requirements is the basis of a challenge, the plaintiff must meet 
four additional requirements to obtain a preliminary injunction.16 
This ruling sets a precedent under which defendants are encour-
aged to hurry-up-and-build while the court case is proceeding.17

The Trump Administration dealt NEPA a further blow when 
it initiated a rulemaking to revise the CEQ NEPA regulations.18 
The new rulemaking codified many of the previous court deci-
sions weakening the effectiveness of NEPA and undertook 
to further “streamline” its implementation.19 Major changes 
include eliminating the requirement for federal agencies to 
look at the cumulative impacts of the proposed action, limiting 
what is considered a major federal action for the purposes of 
NEPA, limiting the requirement for consideration of alterna-
tives to the proposed projects, allowing the project proponents 
rather than the federal agency to develop the required NEPA 
Environmental Impact Statement (“EIS”), and setting hard 
limits on the page length of EISs.20 The Biden Administration 
has subsequently issued an interim final rulemaking extend-
ing the deadline by which federal agencies must develop or 
revise their NEPA procedures to comply with the 2020 Trump 
Administration NEPA Rule.21 The Biden Administration has 
also initiated the first phase of a two phased NEPA rulemak-
ing process with the objective of “restoring basic community 
safeguards” in the NEPA process.22

This article argues that congressional legislation, court 
decisions, and the Trump Administration’s 2020 rulemaking 
weakened the effectiveness of NEPA and undermined Congress’ 
intent under the national policy set out by NEPA. Part I dis-
cusses the history, purpose, and key provisions of NEPA. Part II 
analyzes the impacts of subsequent congressional legislation on 
NEPA’s effectiveness to meet Congress’s original intent under 
the national policy. Part III covers major court decisions that 
have weakened the implementation of NEPA. Part IV examines 
the major impacts of the Trump Administration’s rulemaking 
revising the CEQ regulations. Part V considers two options—
setting aside the Trump Administration rulemaking through 
judicial review23 and reversing the changes under the Trump 
Administration rulemaking and addressing the court and con-
gressional decisions that have limited the scope and available 
remedies under NEPA through the Biden Administration’s two 
phased rulemaking process.24

I. The naTIonal envIronmenTal PolICy aCT: 
hIsTory, PurPose, requIremenTs, ProCess,  

and Key ProvIsIons

a. the hiStoRy anD puRpoSe oF nepa
Following a decade of increased environmental awareness 

and major environmental disasters, President Nixon signed 
NEPA into law on January 1, 1970.25 NEPA is often called the 
Magna Carta of environmental law because it declares that 
it is the national policy for the federal government to use “all 
practical means and measures” to ensure a sustainable balance 
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between humans and the environment for “present and future 
generations.”26 NEPA further requires all federal agencies to 
examine the environmental impacts of all “major [f]ederal 
actions significantly affecting the quality of the human environ-
ment,” to consider alternatives, and to make that information 
available to the public through the existing agency public notice-
and-comment process under the Administrative Procedure Act 
(“APA”).27 NEPA also established the Council on Environmental 
Quality (“CEQ”) under the Executive Office of the President to 
conduct and advise on environmental quality issues and review 
federal programs and activities to ensure they are meeting the 
goals of NEPA.28

On March 5, 1970, President Nixon issued Executive Order 
11,514 directing CEQ to establish guidelines for federal agen-
cies on NEPA’s requirement to provide a thorough statement on 
the environmental impacts of proposed legislation and federal 
actions.29 CEQ issued guidelines on how to “assist agencies in 
implementing not only the letter, but the spirit, of the Act”—
emphasizing NEPA’s objective to ensure informed decision 
making.30

In 1977, President Carter strengthened CEQ’s role through 
Executive Order 11,991, which directed CEQ to establish stan-
dard regulations for all federal agencies to guide their imple-
mentation of NEPA procedures.31 CEQ initiated a rulemaking 
process and finalized the NEPA regulations in 1978, establishing 
binding regulation upon the federal agencies for implementing 
the procedural requirements under NEPA.32 The binding regu-
lations ensure that all federal agencies are meeting minimum 
environmental review requirements under NEPA.33 CEQ made 
minor amendments to the NEPA regulations in 1986 and again 
in 2005.34

More recently, the Trump Administration issued Executive 
Order 13,807 directing CEQ to review the NEPA regulations 
to modernize, simplify, and accelerate the NEPA process.35 
To accomplish this, CEQ initiated a rulemaking process and 
released an Advanced Notice of Proposed Rulemaking36 and 
later a Notice of Proposed Rulemaking.37 The regulations were 
finalized on July 16, 2020 with the issuance of a Final Rule, 
which went into effect on September 14, 2020.38 In its efforts 
to “streamline” NEPA implementation, the new rulemaking 
significantly weakens the effectiveness of NEPA by eliminat-
ing or restricting key provisions of the 1978 binding regula-
tions, which had been well engrained in the NEPA processes 
and court precedent.39

b.pRoceSS, RequiRementS, anD key pRoviSionS  
oF nepa

The foundational provision of NEPA, Section 102, requires 
all federal agencies to develop a detailed statement analyzing 
the impact and potential alternatives for all proposed legisla-
tion or other major actions which have a significant effect on 
the environment.40 The 1978 CEQ regulations expanded upon 
this language by defining key terms and outlining when NEPA 
requirements are triggered as well as the processes for meeting 
the requirements under this section.41 The 1978 CEQ regulations 

clarify that NEPA is triggered when there is an actual proposal 
for a major federal action and define “major [f]ederal action” as 
one “with effects that may be major and which are potentially 
subject to federal control and responsibility.”42 The regulations 
further elaborate that a major federal action may include federal 
rules and regulations, formal plans, the creation of new pro-
grams, and specific projects, among other actions.43

Once a proposal for a major federal action triggers NEPA, 
the CEQ regulations require the federal agency to assess 
whether the action requires the development of an EIS, a 
lesser Environmental Assessment (“EA”), or if it falls under a 
Categorical Exclusion (“CE”) and does not require an EIS or an 
EA.44 The CEQ NEPA regulations require federal agencies to 
submit for approval to CEQ criteria for identifying actions that 
they take which require an EIS, EA, or neither under a CE.45

In determining whether an EIS, EA, or CE applies, the 
federal agency must look at whether the proposed major federal 
action will or may significantly affect the quality of the human 
environment or “the natural and physical environment and the 
relationship of people with that environment.”46 The analysis of 
“significantly” is critical to determining whether a major federal 
action falls under a CE, requires an EA, or requires an EIS.47 A 
CE will apply when there is no significant effect, while an EA 
may be prepared—to determine if an EIS is required—if there 
may be a significant effect, and an EIS is required if there will be 
a significant effect.48

To determine if there is or may be a significant effect, the 
federal agency must consider both the context of the proposed 
action as well as the intensity of the effect.49 The CEQ regula-
tions outline ten factors that the federal agency should evalu-
ate in assessing intensity including assessment of impacts on 
endangered or threatened species and their habitat, effects on 
unique geographical areas, effects on public health and safety, 
and whether the action is controversial, will set a precedent for 
future actions with significant effects, or the action combined 
with other actions may have a cumulatively significant impact.50 
CEQ defines these cumulative impacts as “impact[s] on the 
environment [that] result[] from the incremental impact of the 
action when added to other past, present, and reasonably fore-
seeable future actions.”51

If a federal agency determines that a proposed action does 
not fall under a CE but is unsure if there will be a significant 
effect, it may develop an EA prior to a full EIS to determine if 
there will be a significant effect.52 An EA requires only a brief 
analysis of evidence sufficient to determine whether the agency 
must prepare an EIS.53 While the CEQ regulations state that 
federal agencies in the development of EAs must involve “to the 
extent practicable” environmental agencies, applicants, and the 
public, each agency may set their own procedures.54 Therefore, 
in many cases the public is unable to review and comment on 
the EA, unlike the more substantive EIS which requires public 
review.55 After a federal agency completes an EA, it must decide 
either that there is a significant effect and develop an EIS or that 
there is not a significant effect and make available to the public a 
Finding Of No Significant Impact (“FONSI”).56
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If the agency determines that an EIS must be developed, 
with or without a preceding EA, it must prepare an EIS that 
includes the purpose and need for the proposed action, an anal-
ysis of the environmental impacts of the proposed action, and 
a comparison with the environmental impacts of all reasonable 
alternatives to the proposal; including a no action alternative 
and alternatives outside of the agency’s jurisdiction.57 This 
analysis must address the areas that will be affected by the 
proposed action and alternatives and the direct and indirect 
environmental consequences of each, including whether they 
will affect long-term productivity of the environment or will 
have any irreversible impacts.58

The NEPA EIS requirements ensure that all federal agencies 
take a “hard look” at the environmental impacts of their actions 
before acting.59 A “hard look” requires the federal agencies to 
consider the impacts of their proposed action and all reasonable 
alternatives; however, it does not impose a substantive require-
ment to select options with fewer environmental impacts or to 
implement measures to mitigate foreseeable environmental 
impacts of the selected option.60 Ultimately, the NEPA EIS only 
imposes a requirement on the federal government to make an 
informed decision, not to make a decision that will have the best 
environmental outcome.61

Throughout the EIS process, there are numerous points 
where the public has an opportunity to comment on proposed 
federal actions.62 When it is determined that an EIS must be 
developed, the federal agency must publish a notice of intent in 
the Federal Register to begin the scoping process for the EIS.63 
The agency must also provide notice of related hearings and pub-
lic meetings related to the preparation of the EIS.64 The agency 
must circulate the draft EIS for public comment, and assess and 
consider all comments individually and collectively, then issue 
responses to the comments in the final EIS.65 The agency must 
publicly circulate the final EIS and may request public com-
ment on it prior to issuing a final decision.66 Additionally, if 
the agency makes a substantial change to the proposed action 
or there is significant new information or circumstances impact-
ing the proposed action and its impacts, the federal agency must 
prepare and circulate for public comment a supplemental draft 
or final EIS.67

Upon completion of the final EIS and at the time of deci-
sion, the federal agency must prepare and publish a public 
record of decision (“ROD”) and notify the public of their rights 
to appeal the decision.68 Additionally, the CEQ regulations 
set out minimum timing requirements on the mandated public 
comment periods.69 The substantial requirements for public 
notice-and-comment make clear that the purpose of NEPA 
is not only to require agencies to consider the environmental 
impacts of their proposed actions, but also to inform the public, 
other agencies, and Congress about the environmental impacts 
of the actions to hold agencies accountable for the impacts of 
their actions.70

II. Congress aCTs To resTrICT nePa
Shortly after passing NEPA, Congress began to chip away 

at the newly enacted law with blanket and project specific 
exemptions.71 The first exemption to NEPA occurred in 1973, 
just three years after its enactment.72 Following a legal chal-
lenge to the trans-Alaska pipeline for violation of NEPA and 
the Mineral Leasing Act, Congress passed the Trans-Alaska 
Pipeline Authorization Act, which exempted the project from 
NEPA and “judicial review under any law.”73 Senator Henry 
Jackson, who introduced NEPA, opposed the exemption, stat-
ing that it set a dangerous precedent under which requests 
for, and issuances of, exemptions on a projectby-project basis 
would be numerous.74

Senator Jackson was indeed correct that the Trans-Alaska 
Pipeline legislation would set a precedent for exemptions with 
many more to come.75 For example, in 1980, Congress passed 
legislation exempting the construction of the Tellico Dam in 
Tennessee from NEPA requirements after it had stalled due 
to the threat the project posed to an endangered species.76 In 
1986, Congress exempted the construction of the H-3 highway 
in Hawaii from NEPA.77 Then in 1988, Congress exempted the 
construction of an observatory for the University of Arizona on 
Mount Graham from NEPA review, notwithstanding the listing of 
the Mount Graham red squirrel on the endangered species list.78

In addition to project specific exemptions, Congress has 
enacted numerous broad exceptions covering entire types of 
activities.79 Many of the exemptions have been applied under 
other environmental statutes, for example, exemptions for 
actions taken by an agency in accordance with the Clean Water 
Act and Clean Air Act.80 However, others are driven by com-
mercial or national security interests.81

For example, under the Interstate Commerce Commission 
Termination Act of 1995, the licensing of commercial space 
launch vehicles is not considered a major federal action as long 
as the Department of the Army issues a permit and the Army 
Corps of Engineers finds that the activity has no significant 
impact.82 An example of a national security interest exemption is 
the exemption of the Secretary of any military department from 
having to prepare an EIS for low-level flight training under the 
Fiscal Year 2001 National Defense Authorization Act.83 Also 
exempted for national security interests are NEPA requirements 
for decisions on the construction of segments of the U.S.-
Mexico border wall under the Illegal Immigration Reform and 
Immigration Responsibility Act of 1996.84

More recently, Congress added additional restrictions to 
NEPA under the Infrastructure Investment and Jobs Act.85 The 
law includes several provisions designed to “streamline” and 
restrict the application of NEPA including codifying some of 
the provisions under the Trump Administration’s CEQ NEPA 
Regulations.86 The law includes provisions to limit the time 
and level of review under NEPA by establishing a presumptive 
200-page limit for the alternative analysis portion of an EIS, 
reducing the time lead agencies have to invite other agencies to 
participate in the environmental review, restricting the time for 
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NEPA review to two years from publication from the notice of 
intent, requiring issuance of a ROD within ninety days of the 
final EIS.87 Other provisions limit when NEPA review applies 
by establishing new CEs for oil and gas pipeline gathering lines 
on federal and Tribal lands, excluding projects that receive less 
than six million dollars in federal assistance and are less than 
thirty-five million dollars for the entire project, and authorizing 
project sponsors and federal land management agencies to use 
Federal Highway Administration CEs.88

The exemption of specific projects and exemptions of entire 
types of activities from NEPA review requirements undermine 
the intent of NEPA to ensure that federal agencies are consider-
ing the impacts of all major federal actions before taking the 
actions.89 It further denies the public the opportunity to review 
and comment on the actions which is one of the fundamental 
purposes of the NEPA review process.90

III. The CourTs resTrICT The sCoPe of nePa 
aPPlICaTIon and avaIlable remedIes

For over fifty years, the courts have been interpreting and 
applying NEPA and the CEQ NEPA regulations.91 In many of 
these cases, the courts have strengthened and reinforced NEPA 
with their holdings, while in others they have dealt substantial 
blows to the applicability, enforcement, and ultimately the effec-
tiveness of NEPA.92

Over the years, there have been decisions that have ensured 
that NEPA has teeth, but also numerous decisions which have 
blunted the strength and effectiveness of the law and the CEQ 
regulations.93 The courts have affirmed that the procedural pro-
visions of NEPA mandate that all federal agencies must take a 
“hard look” at the environmental impacts of their actions, while 
at the same time dismissing any requirement of the federal agen-
cies under NEPA to uphold the substantive goals of the national 
policy.94 Similarly, the courts have held that the federal agency 
must consider all reasonable alternatives, that this is not limited 
solely to alternative measures within the agency’s jurisdiction, 
and that mitigation measures should be considered; however, 
the courts have also held that there is no substantive require-
ment to select an alternative with less environmental impact 
nor to require the implementation of mitigating measures.95 
Additionally, the courts have held that NEPA does not provide 
for a private cause of action; however, injured individuals may 
bring a cause of action for NEPA violations under the APA.96 
Under the APA review, the court looks at whether the federal 
agency has adequately considered the environmental impacts 
of the proposed action and whether its action was arbitrary and 
capricious, which has added some additional strength to the pro-
cedural requirements under NEPA.97 The courts have also given 
strength to key provisions of NEPA and the CEQ regulations, 
such as the requirement for the consideration of cumulative 
impacts, stating that when considering cumulative impacts of a 
project, the federal agency must consider all reasonably fore-
seeable contemplated actions, not only those that are actually 
occurring or proposed.98

There are two key areas where the courts have made deci-
sions that significantly weakened the effectiveness of NEPA: 
decisions on when NEPA applies and decisions limiting access 
to preliminary injunctions.99

a. couRt DeciSionS ReStRicting when nepa applieS

Court decisions that have restricted NEPAs application, 
weakening its effectiveness, can be split into two categories: 
decisions determining that NEPA does not apply to an entire 
type of action and “small federal handle” decisions limiting 
the application of NEPA where the federal action only covers a 
small portion of a larger project.100

Under the first category, there are several ways in which 
the courts have decided that NEPA does not apply to an entire 
type of action. First, the court has exempted from NEPA non-
action or status quo decisions of federal agencies, even if 
they may have significant environmental effects.101 Thus, an 
agency’s decision to not take an action does not trigger NEPA 
requirements.102 Additionally, agency decisions maintaining the 
status quo, including the decision to continue activities—such as 
continuing a coal leasing program under an old EIS or rebuild-
ing an existing bridge that has collapsed—do not trigger NEPA 
requirements.103

The courts have also determined that when an agency 
lacks discretion on an action, such as when Congress directs 
it to take action, the agency does not need to conduct NEPA 
reviews.104 While an agency taking a non-discretionary action 
is unable to alter its decision based on the findings in the EIS, 
the exemption of nondiscretionary actions still subverts two 
purposes of NEPA—to ensure that the federal agencies are 
informed about the environmental impacts of their actions and 
that the public is informed about the environmental impacts of 
federal actions.105

The “functional equivalency” doctrine further limits 
the scope of NEPA’s application to certain types of agency 
action.106 Under this doctrine, courts have found that sev-
eral environmental statutes require analysis that are similar 
enough to those of NEPA and an EIS that they are functionally 
equivalent to these requirements.107 Where a statute, such as 
the Endangered Species Act, Ocean Dumping Act, Resource 
Conservation and Recovery Act, and Safe Drinking Water Act, 
requires its own environmental review actions that are func-
tionally equivalent to those under NEPA; the court has found 
that the federal agency does not additionally need to conduct 
a NEPA review, even though these statutes do not explicitly 
waive NEPA review.108 The exemption of non-action, status 
quo, non-discretionary, and functional equivalent actions—
which may have significant environmental impacts—from 
NEPA review requirements, similar to congressional legisla-
tive exemptions, undermine the intent of NEPA to ensure that 
federal agencies are considering the impacts of these actions 
before taking the actions.109 It further denies the public the 
opportunity to review and comment on the actions.110

Under the second, “small federal handle” category, courts 
have restricted when actions with a federal component are 
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considered a major federal action.111 Small federal handle analy-
sis looks at whether a federal action in a state or local project 
provides a sufficient nexus to require NEPA review and, if so, 
whether that review should cover the entire project, “federal-
izing” the project, or whether it should be limited solely to the 
federal action.112

In determining whether a federal action “federalizes” the 
project, the court uses the “enablement theory” and analyzes: 
“(1) the degree of discretion exercised by the agency over the 
federal portion of the project; (2) whether the federal govern-
ment has given any direct financial aid to the project; and 
(3) whether ‘the overall federal involvement with the project 
(is) sufficient to turn essentially private action into federal 
action.’”113 In determining whether a federal action is suf-
ficient to federalize an entire project, the courts have tended 
toward a high bar of federal involvement to trigger NEPA 
requirements.114

When the courts have found that a federal action does not 
federalize an entire project, the courts often determine that the 
federal action by itself is not a major federal action requiring 
NEPA review.115 For example, in Save the Bay, Inc. v. USACE,116 
the court looked at whether the approval of a federal permit for 
an effluent pipeline into a local marsh from a titanium dioxide 
manufacturing facility would define the federal action as the 
permit for the pipeline only or would include the construction 
of the entire facility.117 The court determined that the federal 
action was only the federal permit for the pipeline and that this 
was not in itself significant enough to constitute a major federal 
action.118 The high bar for determining when a federal action 
federalizes an entire project, and the finding that on its own 
a federal action may not be significant enough to constitute a 
major federal action, essentially exempts numerous projects 
with a federal role and significant environmental impact from 
environmental review under NEPA, undermining the purpose of 
the national policy. This allows agencies to avoid consideration 
of the environmental impacts of these actions before taking them 
and denies the public an opportunity to review and comment on 
these actions.119

The court precedent restricting when NEPA applies to 
major federal actions significantly impacting the environment 
is directly in conflict with the language and intent of the stat-
ute.120 NEPA does not say that environmental impact review is 
required for major federal actions which significantly affect the 
environment except if it is an action maintaining the status quo, 
it is being reviewed under another environmental statute, is an 
action mandated by Congress, or is not substantially enabling a 
private action.121 NEPA says that all major federal actions that 
significantly impact the environment must be reviewed.122 Thus, 
the court decisions discussed here are carving out exceptions 
unintended by Congress that undermine the intent and ultimately 
the application of NEPA.123

b. couRt DeciSionS ReStRicting the uSe oF 
pReliminaRy injunctionS

The 1978 CEQ regulations have made clear that actions 
that should be covered under an EIS should not proceed absent 
the completion of the EIS and ROD.124 The regulations pro-
vide that a federal agency shall not take any action concerning 
a proposed action that would have an adverse environmental 
impact or limit the choice of reasonable alternatives prior to 
the issuance of the ROD.125 It provides that a federal agency 
shall not take any major federal actions covered under a pro-
grammatic EIS while such statement is being developed unless 
the action can be independently justified, is accompanied by 
its own EIS, and will not affect the ultimate decision on the 
programmatic EIS.126

While the regulations clearly imply the intent that no major 
federal action should go forward prior to completion of the 
NEPA process, the regulations are silent as to whether a major 
federal action may proceed while the question of whether there 
has been a NEPA violation is being considered in the courts; 
possibly because the drafters did not contemplate that there 
would continue to be substantial NEPA litigation following the 
issuance of the 1978 CEQ regulations.127 This silence has left 
the courts to impose their own interpretation and, rather than 
aligning with the general precedent of the CEQ regulations that 
a major federal action should not proceed prior to final deter-
mination; the Supreme Court in Winter v. Natural Resources 
Defense Council128 applied the standard requirements for 
preliminary injunction.129 These standard preliminary injunc-
tion requirements are based on the belief that an injunction, 
even preliminary, is an “extraordinary remedy that may only 
be awarded upon a clear showing that the plaintiff is entitled to 
such relief.”130

Prior to Winter, a preliminary injunction was the standard 
while the courts determined if there was a NEPA violation 
and until any discovered violation was cured.131 This standard 
applied an equitable balancing, or a sliding scale test which 
presumed that environmental injury is an irreparable injury and 
thus would favor the issuance of a preliminary injunction.132 
Post Winter, the plaintiff must show: 1) they are likely to suc-
ceed on the merits of the case; 2) without the injunction they 
would suffer irreparable harm; 3) the balance of equities is in 
their favor; and 4) the injunction is in the public interest.133 
While there was initially a presumption of irreparable damage 
when an agency failed to thoroughly evaluate the environmen-
tal impacts of its proposed actions, the Supreme Court over-
turned this presumption in Amoco Production Co. v. Village of 
Gambell, AK.134 In Amoco, Alaskan Native Villages sought an 
injunction against exploratory oil and gas activities in Norton 
Sound and the Navarin Basin, arguing that the Secretary 
of Interior in authorizing the activities had failed to comply 
with requirements under the Alaska National Interest Lands 
Conservation Act.135

The Court determined that the presumption of irreparable 
damage where there is a violation under a statute requiring an 
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environmental evaluation goes against traditional equitable 
principles of an injunction. The Court further determined that 
allowing such a violation to continue would not undermine 
the purpose of the statute so there should be no presumption 
of irreparable damage and the traditional equitable principles 
should apply.136 Many courts have interpreted the Supreme 
Court’s decision in Winter as precluding the equitable or slid-
ing scale standard and requiring a strict application of the four 
factor test,137 while other courts maintain that Winter did not 
displace the equitable or sliding scale approach or that this 
flexible approach is consistent with Winter.138 National Parks 
Conservation Association v. Semonite139 exemplifies how 
the application of standard preliminary injunction require-
ments, absent the flexible equitable or sliding scale approach, 
weakens NEPA.140 In this case, Virginia Electric and Power 
Company applied to the Army Corps of Engineers for a permit 
to construct an electrical switching station, transmission lines, 
and numerous steel transmission towers stretching across the 
James River, through the middle of the Jamestown historic 
district, and through other historic resources managed by the 
National Park Service.141 The Army Corps of Engineers issued 
the permit after conducting an EA and determining that there 
would be no significant environmental effect on the human 
environment, so an EIS was not required.142 The National Parks 
Conservation Association (NPCA), on behalf of its members, 
brought suit for violation of NEPA and the APA and sought 
a preliminary injunction.143 The preliminary injunction was 
denied, with the court holding that NPCA “failed to establish a 
likelihood of irreparable harm prior to this case being decided 
on the merits.”144 The court then granted the Army Corps of 
Engineers’ motion for summary judgment.145 NPCA filed an 
appeal seeking a preliminary injunction, which was again 
denied, with the court holding NPCA had failed to establish 
that they were likely to succeed on the merits, that there was 
a likelihood of irreparable harm, and that the public interest 
strongly favored an injunction.146

Less than a year and a half after the initial request for a pre-
liminary injunction was denied, the appeals court determined 
that the Army Corps of Engineers did violate NEPA in issuing 
the permit and reversed and remanded to the district court with 
instructions to vacate the permit and direct the Army Corps of 
Engineers to prepare an EIS.147 However, because there was 
no preliminary injunction in place while the case was being 
litigated, Virginia Electric and Power Company proceeded 
under the permit to construct the project, and by the time the 
court had determined that the Army Corps of Engineers had 
violated NEPA, the entire project had already been complet-
ed.148 The court was faced with a completed project in vio-
lation of NEPA, and having relied on the argument that the 
towers could and would be removed if they were found to be 
in violation of NEPA when denying the preliminary injunction 
on appeal, determined that it would be inappropriate to vacate 
the permit and require the towers to be removed.149 The court 
only required the Army Corps of Engineers to complete an 
EIS for the already completed project.150 The outcome of this 

case demonstrates how the current application of preliminary 
injunctions entirely subverts the purpose of NEPA to ensure 
that federal agencies take a “hard look” at the environmental 
impacts prior to taking action.151 The Supreme Court in Amoco 
stated that “Environmental injury, by its nature, can seldom be 
adequately remedied by money damages and is often permanent 
or at least of long duration, i.e., irreparable” but by denying a 
preliminary injunction, federal agencies and their non-federal 
partners are encouraged to hurry up and build while NEPA 
claims are being litigated and betting that vacatur will not be 
awarded if a NEPA violation is found after the project is com-
pleted.152 Without a preliminary injunction where it is argued 
that there is a violation of NEPA, the plaintiff’s case may prove 
futile because the damage to the environment will already be 
done.153 By denying preliminary injunction and subsequently 
denying vacatur, the holding in this case essentially reduces 
NEPA to an exercise in paperwork rather than an action to 
ensure that federal agencies do not act prior to analyzing the 
impacts on the environment of the action.154

Iv. The TrumP admInIsTraTIon elImInaTes  
and resTrICTs Key nePa ProvIsIons

After nearly forty years of implementation and precedent 
based on the 1978 CEQ NEPA regulations with only relatively 
minor revisions, the Trump Administration initiated an over-
haul of the regulations with the objective of simplifying and 
“streamlining” them.155 On August 24, 2017, President Trump 
issued Executive Order 13,807 directing CEQ to review the 
NEPA regulations and modernize, simplify, and accelerate 
the NEPA process.156 CEQ then began the rulemaking pro-
cess, releasing an Advanced Notice of Proposed Rulemaking 
(“ANPR”) with a thirty-day comment period.157 CEQ received 
over 12,500 comments on its ANPR and extended the com-
ment period.158 CEQ then published a Notice of Proposed 
Rulemaking with a sixty-day comment period.159 During 
the comment period CEQ held two public hearings, one in 
Washington, and one in Colorado.160 CEQ received approxi-
mately 1,145,571 comments on the proposed rule, including 
hundreds of requests for extension of the comment deadline 
and additional hearings in additional locations, neither of 
which were granted.161 The Final rule was issued on July 16, 
2020 and went into effect on September 14, 2020.162

The new rulemaking makes numerous and significant 
changes to the 1978 CEQ regulations. This Part covers several 
of those changes which have most significantly weakened the 
effectiveness of NEPA.163

a. limiting the application oF nepa
The Trump Administration CEQ rulemaking codified 

many of the court jurisprudence restrictions on the application 
of NEPA under a new Part 1501.1 NEPA Thresholds.164 Under 
this section, the new regulations outline considerations for 
determining whether NEPA applies, including if the proposed 
action is in whole or part non-discretionary and if it falls under 
another statute which has requirements that serve the function of 
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compliance with NEPA.165 These two provisions are essentially 
equivalent to the court precedent that non-discretionary actions 
and actions subject to functionally equivalent review are exempt 
from NEPA requirements.166

The Trump rulemaking revisions to the definition of “major 
[f]ederal action” also codify judicial precedent restricting the 
application of NEPA.167 The new definition states that nondis-
cretionary decisions are not major federal actions.168 It further 
states that non-federal projects with minimal federal funding 
or involvement, as well as loans and other forms of financial 
assistance where the federal agency does not exercise sufficient 
control and responsibility over the outcome of a project, are 
not major federal actions.169 This definition reflects an intent to 
cement and codify the courts’ jurisprudence regarding “small 
federal handle” to limit when NEPA applies to projects with fed-
eral and non-federal components.170 The definition also goes a 
step further and states that extraterritorial activities or decisions 
with effects located entirely outside of the United States are 
not major federal actions.171 This definition goes against court 
precedent that NEPA does apply to major federal actions when 
they occur outside of the U.S.172 The codification of the courts 
jurisprudence on functional equivalence, non-discretionary, and 
“small federal handle” exemptions together with the expansion 
of exemptions to include extraterritorial federal actions combine 
to cement harmful precedent that goes against the intent of 
NEPA for federal agencies to review the impacts of all major 
federal actions significantly affecting the environment and 
denies the public the opportunity to review and comment on 
these actions.173

b. ReviSion oF the RequiRementS  
to conSiDeR alteRnativeS

The Trump Administration CEQ rulemaking significantly 
modifies the consideration of alternatives in an EIS.174 The 
new regulations modify the provision from a requirement to 
“rigorously explore and objectively evaluate all reasonable 
alternatives” to requiring only that agencies “evaluate reason-
able alternatives to the proposed action” and to “limit their 
consideration to a reasonable number of alternatives.”175 The 
new regulations further define “reasonable alternative,” a term 
that was previously undefined in the regulations, as “a reason-
able range of alternatives that are technically and economically 
feasible, meet the purpose and need for the proposed action, 
and where applicable meet the goal of the applicant.”176 These 
changes will restrict the consideration of alternatives in EISs, 
overturning decades of court precedent and weakening “the 
heart” of the EIS, which is for federal agencies to take a “hard 
look” by considering the impacts of their proposed action and all 
reasonable alternatives.177

c. Removal oF the DeFinition oF cumulative impactS 
anD ReDeFining “SigniFicantly aFFecting”

The Trump Administration CEQ rulemaking reverses 
decades of court precedent requiring the consideration of cumu-
lative impacts when assessing the environmental impacts of a 

proposed action.178 The new regulations not only remove the 
definition of cumulative effects but also state that effects are not 
significant if they are “remote in time, geographically remote, 
or the result of a lengthy causal claim.”179 This new regulatory 
language will restrict consideration of longer term environmen-
tal impacts or impacts which occur as a composite of multiple 
independent actors, such as how the action will contribute to 
climate change and its environmental impacts.180

D. ReviSionS to encouRage the uSe  
oF categoRical excluSionS

The 1978 CEQ regulations provided for the use of CEs for 
categories of actions that do not individually or cumulatively 
have a significant impact.181 However, a normally categori-
cally excluded activity might require an EA or EIS if it may 
have a significant environmental impact.182 For example, fed-
eral coastal habitat restoration projects which do not involve 
debris removal or substantial sediment placement are categori-
cally excluded but may still require an EA or EIS if they are 
done in an area with endangered species critical habitat such 
as nesting grounds for endangered sea turtles.183 The Trump 
Administration rulemaking seeks to expand the use of CEs by 
allowing actions that would normally fall under a CE but may 
have a significant impact to still be categorically excluded if 
the “agency determines that there are circumstances that lessen 
the impact or other conditions sufficient to avoid significant 
effects.”184 The increased emphasis on the use of CEs allows 
for activities that would normally undergo more substantial 
review under an EA or EIS to be exempted from such review.185 
Similar to the congressional and court established exceptions, 
the expanded use of CEs creates additional carve outs of activi-
ties which do not require review further undermining the intent 
of NEPA for all major federal actions with significant environ-
mental effects to undergo review and for the information to 
be made available to ensure that federal agencies are making 
informed decisions.186

v. reCommendaTIons

NEPA has been dealt many blows over the past fifty years 
from Congress and the courts, but it has survived as a critical 
procedural tool to ensure that federal agencies consider the 
environmental impacts of their actions and to provide a platform 
for informing and meaningfully engaging with the public on 
actions affecting the environment.187 The Trump Administration 
has added a new blow with its Final CEQ rulemaking, which 
both codifies court jurisprudence which has weakened NEPA 
and introduces additional changes, in some cases reversing 
decades of court precedent.188 These changes have ultimately 
weakened NEPA and have hampered the ability for it to achieve 
the national policy that the federal government use “all practi-
cal means and measures” to ensure a sustainable balance 
between humans and the environment for “present and future 
generations.”189 To preserve the intent of NEPA, the courts 
and the Biden Administration should take action to reverse 
the Trump Administration CEQ NEPA regulations and, where 
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possible, consider actions to reverse the harmful precedents set 
by both Congress and the courts.190

There are two possible avenues by which the Trump 
Administration NEPA regulations may be overturned. The first 
is through litigation in the courts to determine that the rulemak-
ing was “arbitrary and capricious, an abuse of discretion, or 
otherwise not in accordance with law” under the APA and the 
second is for the Biden Administration to revise the regulations 
to reverse the Trump Administration changes as well as to imple-
ment additional improvements through the initiated NEPA rule-
making process.191 This Part discusses both of these options and 
ultimately recommends that the Biden Administration reverse 
the Trump Administration changes and implement additional 
NEPA improvements through the initiated two phased NEPA 
rulemaking process.

a. conSiDeRation oF couRt Ruling oveRtuRning  
the tRump aDminiStRation Rulemaking

The court should set aside the Trump Administration CEQ 
NEPA rulemaking for violations under the APA.192 Litigants 
are bringing both substantive claims that CEQ is not entitled 
to Chevron deference because the revisions made are in 
direct conflict with the express intent of Congress and court 
precedent, as well as claims that the rulemaking was arbitrary 
and capricious under the APA for failing to consider relevant 
factors during the rulemaking process.193 The litigants should 
succeed on both claims.

Under Chevron, the first question is whether Congress’ 
intent was clear.194 If so, then there is no room for discretion; 
however, if Congress is unclear, then the agency has discre-
tion to make a reasonable interpretation of the statute.195 In 
this case, the new regulations are clearly in direct conflict 
with both the 1978 NEPA regulations and the court precedent 
interpreting NEPA and these regulations, particularly regard-
ing the requirement for agencies to take a “hard look” at the 
environmental impacts of proposed actions and to consider all 
reasonable alternatives to such action and to consider cumula-
tive impacts.196 In addition, the rulemaking contradicts court 
precedent that NEPA does apply to extraterritorial major 
federal actions.197 The Supreme Court has continually held 
that where there is stare decisis it trumps any deference to the 
agency under Chevron so the court should find that where the 
Trump Administration rulemaking conflicts with stare decisis, 
the rulemaking is not valid.198

In addition, the litigants’ assertions that CEQ acted arbi-
trarily and capriciously in failing to consider relevant factors 
during the rulemaking process should succeed.199 In making its 
decision, CEQ relied upon a goal of reducing delay and foster-
ing an economic benefit, rather than advancing the purposes 
of NEPA to ensure that both the federal government and the 
public are informed about the environmental impacts of major 
federal actions contrary to its legal requirement.200 It failed to 
consider the impacts of the rulemaking as a major federal action, 
which will significantly harm the environment and failed to 
adequately consider alternative actions.201 It also failed to take 

into consideration reliance on the 1978 regulations and court 
precedent, and it failed to provide sufficient explanations to 
justify its actions and decisions throughout the decision making 
process.202 It further failed to meet its requirement to respond to 
all significant comments raised in the public comment processes 
and to address these concerns in the final rule.203 The plaintiffs 
in the pending cases have provided significant evidence in the 
record to support these claims, and the courts should find that 
CEQ acted arbitrarily and capriciously.204

Should the NEPA rulemaking be found to be arbitrary and 
capricious by the courts, the rulemaking would be set aside but 
the congressional and court precedent will still stand, includ-
ing the new provisions under the Infrastructure Investment and 
Jobs Act.205 Ultimately, only a new rulemaking by the Biden 
Administration would both overturn the harmful impacts of 
the Trump Administration rulemaking and enable action to 
address harmful court precedent. As of publication of this 
article, the Biden Administration has issued an interim final 
rulemaking extending the deadline by which federal agencies 
must develop or revise their NEPA procedures to comply with 
the 2020 Trump Administration NEPA Rule.206 The Biden 
Administration has also initiated the first phase of a two phased 
NEPA rulemaking process with the objective of “restoring 
basic community safeguards” in the NEPA process.207 As a 
result, the courts have stayed the majority of the cases pend-
ing Biden Administration action.208 While one of the cases was 
dismissed by the district court as unripe and the plaintiffs have 
subsequently appealed.209

b. RecommenDation that the biDen aDminiStRation 
initiate a new nepa Rulemaking pRoceSS

The Biden Administration should reverse the Trump 
Administration rulemaking and strengthen NEPA by filling in the 
gaps left by the 1978 regulations through its two phased NEPA 
rulemaking process.210 The Biden Administration interim rule 
delaying implementation requirements provides a temporary 
reprieve from the harmful effects of the Trump Administration 
NEPA rule. However, the Biden Administration can, and should, 
directly and comprehensively address the Trump Administration 
rule’s harmful provisions and problematic court precedent.211

President Biden initiated consideration of the rulemaking 
process with the issuance of Executive Order 13,990, which 
rescinded the former President Trump’s Executive Order 13,807 
directing CEQ review of NEPA.212 Executive Order 13,990 also 
directed CEQ and the Director of the White House Office of 
Management and Budget to determine if a replacement execu-
tive order, and subsequently a replacement rulemaking should 
be issued.213 Subsequently, the Biden Administration initiated a 
two phased rulemaking process with the publication of a Notice 
of Proposed Rulemaking (“NPRM”) to “restore basic commu-
nity safeguards” in the NEPA process.214

The Biden Administration states in the NPRM that the 
objective of the first phase of the rulemaking process is to 
address provisions that “pose significant near-term interpretation 
or implementation challenges” which would impact agencies 
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during the period before the second phase is completed, pro-
visions that should be reverted to the 1978 NEPA regulations 
approach, and provisions that likely will not be further revised 
under the second phase.215 The proposed changes in the first 
phase include restoring the language requiring federal agencies 
to look at the cumulative impacts of proposed decisions,216 to 
allow agencies to establish their own NEPA procedures with 
the CEQ Regulations as the minimum requirements,217 and to 
remove language restraining consideration of alternatives.218 
In the second phase, the Administration will take a more broad 
look at the 2020 NEPA regulations to assess further revisions 
necessary to ensure an effective and efficient NEPA process 
while maintaining the intent of NEPA.219

In the new two phased rulemaking, the Biden Administration 
should reverse the revisions made by the Trump Administration 
rulemaking and consider additional revisions to strengthen 
NEPA. In addition to reversing the 2020 NEPA provisions elimi-
nating cumulative impacts, restricting the consideration of alter-
natives, and restricting agencies from implementing additional 
NEPA procedures in the first phase of rulemaking, the Biden 
Administration should consider the following additional rever-
sions and revisions for the second phase.220

First, the Biden Administration should reverse the codi-
fication exemptions for non-discretionary actions and further 
require the review of non-discretionary actions to ensure that 
both the federal agency and the public are informed about 
the impacts of these actions. This will ensure that the intent 
of NEPA for federal agencies to look at the environmental 
impacts of all major federal actions before they act and to 
inform the public are met.221 The Biden Administration should 
also provide clear direction on when a non-federal action with 
a federal component is federalized, both to provide clarity on 
when a federal action federalizes a project and to ensure that 
projects with federal components that have significant envi-
ronmental impacts are not being exempted from NEPA review. 
The new rule should require: 1) when a project cannot go 
forward without the federal action, the project is federalized; 
and 2) if the project under the NEPA significant effect analy-
sis or the results of an EA is determined to have a significant 
environmental effect, then it is federalized and considered a 
major federal action no matter the size of the federal agency’s 
role.222 These changes would counter existing court precedent 
and may be challenged in the courts as contrary to the principle 
of stare decisis.223 However, such challenge would likely not 
succeed because while the general rule is that stare decisis 
trumps Chevron deference, the Supreme Court has also rec-
ognized that stare decisis is not an “inexorable command” and 
precedent may be overturned by rulemakings by administrative 
agencies where they are properly exercising their delegated 
authority to interpret statutes they administer and the inter-
pretation is “neither arbitrary, capricious, nor in clear conflict 
with the meaning of the statute.”224 In this case CEQ has the 
delegated authority to interpret NEPA, the change is neither 
arbitrary nor capricious, and it adheres to the clear intent of 

NEPA; therefore, the court should give CEQ Chevron defer-
ence to issue this regulation.225

The Trump Administration rulemaking was driven by a 
desire to “streamline” and simplify the NEPA processes, and 
this is likely to remain a strong interest of industry; thus, the 
Biden administration should consider revisions that will provide 
options for reducing the burden of NEPA while maintaining the 
requirements to take a hard look at the environmental impacts 
of federal actions.226 For example, programmatic EISs are 
authorized under both the 1978 and 2020 NEPA regulations.227 
Rather than promoting and expanding the use of CEs, which 
eliminate the requirement to look at environmental impacts, 
the Biden Administration should promote and expand the use 
of programmatic EISs, which conduct a review of the environ-
mental impacts of a variety of activities and undergo the public 
notice-and-comment process.228 Once the EIS is completed, the 
activities that fall within the programmatic EIS do not require 
further review unless they differ from the actions assessed under 
the programmatic EIS.229 However, regulatory action to limit the 
use of CEs as newly required under the Infrastructure Investment 
and Jobs Act since Congress has clearly spoken in this case and 
CEQ would not have deference under Chevron.230

In addition, the Biden Administration should issue regula-
tions providing for injunctive relief to restrict major federal 
actions from proceeding while decisions on NEPA violations are 
pending in litigation.231 This change would clarify an ambigu-
ity in court precedent arising after Winter regarding the weight 
given to the irreparable harm to the environment likely to occur 
without a preliminary injunction and where money damages 
cannot adequately remedy the injury.232 This will provide clarity 
across jurisdictions, adhere to the intent of NEPA that major fed-
eral actions should not proceed prior to completion of required 
environmental reviews, and ensure that there is not an incentive 
to “hurry up and build” while litigation is ongoing.233 Such a 
change may be as contrary to the principle of stare decisis.234 
However, because there is ambiguity in the rulings on the issue 
across jurisdictions, CEQ has the delegated authority to inter-
pret NEPA, the change is neither arbitrary nor capricious, and 
it adheres to the clear intent of NEPA, CEQ should be given 
Chevron deference to issue this regulation.235

ConClusIon

NEPA provides a critical procedural tool to ensure that 
federal agencies take a hard look at the environmental impacts 
of their actions to provide the public with information and 
opportunities for meaningful engagement.236 The effectiveness 
of NEPA has been weakened over the past fifty years by con-
gressional actions, court decisions, and most recently the Trump 
Administration’s CEQ NEPA rulemaking limiting when NEPA 
applies, and the extent of the environmental analysis required 
when it does.237

Actions should be taken by the Courts and the Biden 
Administration to reverse the damage done by the Trump 
Administration rulemaking and, where possible, to provide for 
provisions to strengthen NEPA to ensure it is able to achieve 
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the national policy that the federal government use “all prac-
tical means and measures” to ensure a sustainable balance 
between humans and the environment for “present and future 
generations.”238 While the courts may be able to set aside the rule-
making as arbitrary and capricious, this will only serve to reverse 
the most recent harm inflicted by the Trump Administration.239 
To accomplish both this reversal and to strengthen NEPA by 
addressing actions taken by Congress and decisions of the court 

that have weakened NEPA, the Biden Administration should use 
the initiated two phased rulemaking process to both reverse the 
harmful provisions of the 2020 Trump Administration NEPA 
rulemaking and consider provisions to eliminate exemptions and 
restrictions which have hampered the application of NEPA and 
to restrict, if possible, the ability for projects to move forward 
while litigation is ongoing regarding NEPA violations.240  
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