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ENDNOTES: ‘AT WHAT CosT?’: THE FUTURE OF SECURITIES ENFORCEMENT IN CLIMATE CHANGE LITIGATION

continued from page 8

34 U.S. Gov'T ACCOUNTABILITY OFF., GAO-18-188, CLIMATE RELATED RIsKs:
SEC Has TAKEN STEPS T0 CLARIFY DISCLOSURE REQUIREMENTS 9 (2018)
(focusing on floods, droughts, hurricanes, tornadoes as most substantial
climate risks); see also Abraham Lustgarten, Climate Change Will Force

a New American Migration, PRoPUBLICA (Sept. 15, 2020, 5:00 AM) https:/
www.propub]ica.org/article/climate-change-will-force-a-new-american-
migration (arguing that the worsening of climate change will make certain
areas of the country uninhabitable, forcing many to move, which can only
exacerbate existing wealth inequalities); Christopher Flavelle, Climate
Change Tied to Pregnancy Risks, Affecting Black Mothers Most, N.Y. TIMES
(June 18, 2020), https:/www.nytimes.com/2020/06/18/climate/climate-
change-pregnancy-study.html (finding that higher exposure to air pollution
leads to an increased risk of premature birth and greater likelihood of
stillbirths).

35 Veena Ramani, Ceres, Addressing Climate as a Systemic Risk: A Call to
Action for Financial Regulators, HArv. L. Sc. F. Corr. GOVERNANCE (June
28, 2020) (citing disruptions in the labor force, supply chains, and structural
shifts in the economy as major “climate risks™ that could have significant
consequences on assert valuations, global financial markets, and global
economic stability).

36 Jd. See also Kevin L. Doran & Elias L. Quinn, Climate Change Risk
Disclosure: A Sector by Sector Analysis of SEC 10-K Filings from 1995-2008,
N.C. J. INT’L L. & Com. REG., Spring 2009, at 123.

37 Doran, supra note 35, at 102.

38 See Press Release, London Sch. Econ., New study estimates global
warming of 2.5 centigrade degrees by 2100 would put at risk trillions of
dollars of world’s financial assets (Apr. 4, 2016), https://www.Ise.ac.uk/
GranthamInstitute/news/us2-5-trillion-of-the-worlds-financial-assets-would-
be-at-risk-from-the-impacts-of-climate-change-if-global-mean-surface-
temperature-rises-by-2-5¢/ (explaining the impact climate change could have
on the financial sector).

39 See Jennifer Hijazi, Mounting Climate Cases Expand Big Oil's

Legal Battlefield, E&E News (Sept. 16, 2020), https://www.eenews.net/
stories/1063713839 (noting government officials” willingness to file climate
misinformation lawsuits under consumer protection and anti-fraud statutes);
see, e.g., State v. Chevron Corp., C.A. No. PC-2018-4716 (R.L. Sup. Ct. 2020)
(alleging, inter alia, that the “production, promotion, and marketing of fossil
fuel products™ has increased GHGs and is responsible for the climate-related
injuries that Rhode Island is experiencing).

40 See Karen Savage, Why a Tidal Wave of Climate Lawsuits Looms Over
the Fossil Fuel Industry, CLMATE DOCKET (Sept. 23, 2020), https:/www.
desmogbI0g.com/2020/09/28/wave-climate-lawsuits-exxon-api-fossil—fuels
23, 2020) (discussing the litigation that has arisen throughout the fossil fuel
industry).

41 See TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 450 ( (Jun1976)
(defining the omission of information as material if “there is a substantial
likelihood that the disclosure . . . would have been viewed by the reasonable
investor as having significantly altered the ‘total mix” of information made
available.”); ¢f PETER FELTMAN, INTERNATIONAL ACCOUNTING Bobpy PREPARING
CLIMATE CHANGE STANDARDS, CQ RoLL CaLL (2020) (advising industries to
account for climate change in their companies’ financial statements).

42 See Nina Chestney, Climate-related financial disclosure becoming more
mainstream: G20 task force, REUTERs (Sep. 26, 2018), https:/www.reuters.
com/article/us-climatechange-financial-disclosure/climate-related-financial-
disclosure-becoming-more-mainstream-g20-task-force-idUSKCN1IM610M
(reporting that in a survey of 1,700 companies, most were revealing
information about the financial impact of climate-related risks).

4 See discussion infra notes 70-76 and accompanying text (discussing SEC
disclosure requirements).

44 See DeLOITTE GLOBAL, supra note 13, at 3-5.

45 See Sara Bernow et al., More than values: The value-based sustainability
reporting that investors want, McKinsey & Co. at 3 (Aug. 7, 2019), https:/
www.mckinsey.com/business-functions/sustainability/our-insights/more-
than-values-the-value-based-sustainability-reporting-that-investors-want
(explaining how investors are questioning current sustainability reporting
practices).

% Id

20

47 See DELOITTE GLOBAL, supra note 13, at 4. .(quoting Goldman Sachs
leadership, “[1]f you ignore sustainability [as a company], you're going to be
worth less.”).

48 1d.at2.

49 See People v. Exxon Mobil Corp., 65 Misc. 3d 1233(A), 3-4 (N.Y. Sup. Ct.
Dec. 10, 2019) .

50 4. at 28 (contemplating whether ExxonMobil’s anticipated revenues,
which included an estimated price of carbon—proxy costs—misled investors
into thinking the corporation was more secure than it actually was).

S Id. at 9-10.

52 Id. at 3-4.
3 Id. at 6-8.
54 Id. at 82.

55 Id. at 53 (‘sufficiently specific’ to ‘guarantee some fact or outcome’)
(quoting City of Pontiac Policemen’s & Firearm’s Ret. Sys v. UBS AG, 752
F.3d 173, 195 (2d Cir. 2014)).

56 See c.f, Perry Wallace, Climate Change, Fiduciary Duty, and Corporate
Disclosure: Are Things Heating up in the Boardroom, 26 Va. Env’t L. 1.

293, 294-296 (2008) (relating climate change developments to discussion of
corporate duties to disclose); see generally #ExxonKnew, https://exxonknew.
org/ (last visited Aug. 1, 2020).

57 Carlson, supra note 10.

58 See Wallace, 57 at 308 (explaining how the period after Enron leading to
heightened Management’s Discussion and Analysis of Financial Condition
and Results of Operations (MD&A) requirements proves fruitful in applying
securities law to climate change litigation); 15 U.S.C. §§ 78b78a78b78a.
(2018).

39 See Wallace, supra note 57, at 308-309.

60 15 U.S.C. §§ 78m (2018).

61 17 C.F.R. § 240.10b-5. See Id. §§ 77q, 77w.

62 See 15 U.S.C. § 78j(b); Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S.
336 1627, 1631-32 (2005) (stating that “a person who ‘fraudulently” makes a
‘misrepresentation’ [is liable] ‘for. . .. loss caused’ to one who justifiably relies
upon that misrepresentation.”)

63 15 U.S.C. § 78u-2(b)(3).

64 See Savage, supra note 30. See generally U.S. DEp’T OF JUST., CRIM.

Div. & U.S. SEc. & Exch. ComM'N, ENF’T Div., FCPA: A Resource GUIDE TO
tHE U.S. ForeiGN CorrUPT PRACTICES AcT 4 (2020) (discussing Department

of Justice’s (DOJ’s) and SEC’s shared enforcement authority) [hereinafter
FCPA].

65 Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 728-29 (1975)
(describing legislative history of the private cause of action).

66 The Prospects for Rule X-10B-5: An Emerging Remedy for Defrauded
Investors, YALE L. J. 1128, 1130-31 (1950) (noting broadness of the rule as a
source of private civil remedies).

67 FCPA, supra note 65 (giving overview of securities laws).

68  Arnold S. Jacobs, § 8:2. In general, in 5B DISCLOSURE & REMEDIES UNDER
THE SEC. Laws (2020).

69 See id. § 9:6 (rejecting limitations of jurisdictional scope based on
whether a security is traded).

70 15 U.S.C. § 77g (tasking SEC with promulgating regulations to require
each issuer of an asset-backed security to disclose information regarding the
assets backing that security); U.S. SEc. & Exci. Comm’N, What We Do, https:/
www.sec.gov/Article/whatwedo.html (Oct. 15, 2020).

71 See Commission Guidance Regarding Disclosure Related to Climate
Change, 17 C.E.R. pts. 211, 231, & 241 (2019) (coverage for green buildings,
renewable energy, carbon risk management). [hereinafter Commission
Guidance].

2 15U.8.C. § 78m.

3 Id. (providing impetus for SEC’s interpretation); see U.S. SEc. & ExcH.
Comm', Form 10-K, https:/www.sec.gov/fast-answers/answers-form10khtm.
html (last visited July 29, 2020) (discussing disclosure requirement submitted
on Form 10-K and given in an annual report providing an overview of a
company’s financial condition).

7 Commission Guidance, supra note 72, at 21-24 (advising registrants to
assess their legal disclosure obligations as climate change regulation evolves);
About Edgar, U.S. Sec. & Exci. Comm™N, https:/www.sec.gov/edgar/about
(Aug. 24, 2020).
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> About Edgar, U.S. SEC. & ExcH. COMM’™N HTTPS:/WWW.SEC.GOV/EDGAR/

ABOUT (Aug.24, 2020).

6 Commission Guidance, supra note 72, at 22-24 (considering impact of
federal and state legislation with respect to environmental laws; international
accords such as the Kyoto Protocol; indirect consequences of regulation or
business trends; and the physical impacts of climate change, such as extreme
weather, sea levels, arability of farmland, and water availability and quality).
77 Comm’r Allison Herren Lee, “Modernizing” Regulation S-K: Ignoring
the Elephant in the Room, U.S. Sec. & Excu. Comm’~ (Jan. 30, 2020), https:/
www.sec.gov/news/public-statement/lee-mda-2020-01-30# ftn2 (stating,
“[IInvestors are overwhelmingly telling us . . . that they need consistent,
reliable, and comparable disclosures of the risks and opportunities related to
sustainability measures, particularly climate risk.”).

8 Karen Savage, Learning from NY, Mass. Adjusts Fraud Case Vs.

Exxon, Tue CLIMATE DockET (June 12, 2020), https:/www.climatedocket.
com/2020/06/12/massachusetts-fraud-exxon-new-york/ (stating, “[M]
isrepresentations about climate change risks [were] highly misleading.”); see
discussion notes 88-91 and accompanying text.

7 Karen Savage, DC Files Latest Climate Suit Vs. Big Oil, THE CLIMATE
DockEeT (June 25, 2020), https:/www.climatedocket.com/2020/06/25/
washington-dc-climate-lawsuit/; see also Katie Jennings et al., How Exxon
Went from Leader to Skeptic on Climate Change Research, L.A. TimEs (Oct.
23,2015), https://graphics.latimes.com/exxon-research/ (discussing what
came to be the smoking gun document in the ExxonMobil litigation—an
internal ExxonMobil memo titled the “Exxon Position” that, after noting
scientific consensus on the role of fossil fuels in global warming, stated that
the company should emphasize uncertainty instead).

80 Karen Savage, Delaware: Latest State to Seek Oil Industry Liability

Jfor Climate Damages, THE CLiMATE DockEeT (Sept. 10, 2020), https:/www.
climatedocket.com/2020/09/10/delaware-climate-liability-lawsuit-o0il/;

see also Karen Savage, Minnesota Sues Fossil Fuel Industry for Climate
Fraud, Tue CLimaTE DockeT (June 24, 2020), https://www.climatedocket.
com/2020/06/24/minnesota-climate-lawsuit-exxon-koch-api/.

81
StaTE LAws) (adopted by thirty-nine states), with 18 U.S.C. § 1350 (2002)
(requiring that agent know that its certification is fraudulent), and 15 U.S.C. §
77k (1998) (limiting liability to statements within knowledge).

82 See Anwar v. Fairfield Greenwich Ltd., 728 F. Supp. 2d 354, 369
(S.D.N.Y. 2010) (stating, “While some Martin Act violations do essentially
impose strict liability and require no proof of intent, the Martin Act also
allows for felony fraud offenses that require proof of ‘fraudulent intent.””);
see generally Blue Sky Laws, U.S. Sec. & ExcHANGE Comm'N (Oct. 14, 2014),
https://www.sec.gov/fast-answers/answers-blueskyhtm.html (explaining that
every state has its own set of securities laws).

8 Karen Savage, Learning from NY, Mass. Adjusts Fraud Case Vs.

Exxon, Tue CLMATE Docket (June 12, 2020), https:/www.climatedocket.
com/2020/06/12/massachusetts-fraud-exxon-new-york/.

8 Am. Compl. at 1, 8-9, Mass. v. Exxon Mobil Corp., No. 1984-CV-02222-
BLSI (Mass. Sup. Ct. June 5, 2020).

8 Supranotes 57-60 (summarizing case).

8 See Erik Larson, Exxon’s Climate Trial Is Over in New York. But the

Legal War Is Just Beginning, L.A. Times (Nov. 15, 2019), https:/www.latimes.

com/business/story/2019-11-15/exxons-climate-change-trial (noting diversity
of lawsuits arising under other state laws).

87 See Tim McDonnell, In New Lawsuits Against Big Oil, Prosecutors
Borrow from the Fight Against Big Tobacco, Quartz (June 25, 2020), https:/
www.yahoo.com/news/lawsuits-against-big-oil-prosecutors-220147113.htm] (
“Just as cigarette manufacturers waged a disinformation campaign about the
risks of smoking . . . fossil fuel companies have knowingly misled the public
about the harms of greenhouse gases.”); see also Naomi OreskEs & ERrik

M. ConwAy, MERCHANTS OF DousT: How A HANDFUL OF SCIENTISTS OBSCURED
THE TRUTH ON ISSUES FROM ToBACCO SMOKE TO CLIMATE CHANGE 67 (2011)
(discussing plans to undermine scientific evidence, originating in the tobacco
industry, and arising later among the fossil fuel industry).

88 See United States v. Philip Morris (D.O.J. Lawsuit) Overview, Pus.
Heavru L. Ctr, https:/publichealthlawcenter.org/topics/commercial-
tobacco-control/commercial-tobacco-control-litigation/united-states-v-philip
(discussing court’s initial rejection of remedies concerning reimbursement of
tobacco-related medical expenses) (last visited Oct. 1, 2020).

8 Securities Litigation Uniform Standards Act of 1998, Pub. L. No.
105-353, § 2, 112 Stat. 3227 (1998) (finding that state securities enforcement

Fall 2020

Compare UNIF. SEC. AcT oF 2002 § 501 (NAT'L CoNF. ON COMM’RS ON UNIF.

is concurrent to federal regulation of securities “to protect investors and
promote strong financial markets™); supra Part 11: Disclosing What They
Know (providing an overview of options for securities enforcement).

%0 #ExxonKnew, https:/exxonknew.org/ (last visited Aug. 1, 2020) (petitioning
DOJ and State Attorney Generals to investigate ExxonMobil). But see Public
Statement, Chairman Jay Clayton, Environmental and Climate-Related
Disclosure (Jan. 30, 2020), https://www.sec.gov/news/public-statement/clayton-
mda-2020-01-30 (noting that the nature of climate-related matters renders forward-
looking disclosure requirements challenging due to the complexity, jurisdiction,
and uncertainty of the information required to make accurate estimates).

91 Compl. for Declaratory and Injunctive Relief, at §9 2, 6-9, Sierra Club
v. SEC, No. 4:19-¢v-6971 (N.D. Cal. Oct. 24, 2019) (noting the importance
of SEC oversight to the shareholder proposal process); see also Jill E. Fisch,
Making Sustainability Disclosure Sustainable, 107 Geo. L. J. 923, 933-34
(2019) (explaining the SEC’s position that sustainability disclosures are not
material, and thus are not a part of financial reporting).

92 Compl. for Declaratory and Injunctive Relief , at 9 6-9, Sierra Club v.
SEC, No. 4:19-cv-6971 (N.D. Cal. Oct. 24, 2019).

3 Id atqy1-2.

94 See Elizabeth Daigneau, Hoping for the Success They Had Against
Tobacco, State AGs Unite to Fight Climate Change, GOVERNING (Oct. 2016),
https://www.governing.com/topics/transportation-infrastructure/gov-tobacco-
climate-lawsuits.html (discussing AGs United for Clean Power initiative).

% 17 C.F.R. § 240.14a-8 (2018).

9% Id. § 240.14a-8(b).

97 SuLLIVAN & CROMWELL LLP, 2020 Proxy SEASON REVIEW: PART 1 RULE
14A-8 SHAREHOLDER PrOPOSALS 2 (2020); Eric Rosenbaum, Activists Thought
BlackRock, Vanguard Found Religion on Climate Change — Not Anymore,
CNBC (Oct. 13,2019, 10:00 AM), https://www.cnbc.com/2019/10/13/
blackrock-vanguard-found-religion-on-climate-doubts-are-growing.html.

98 Jill E. Fisch, Making Sustainability Disclosure Sustainable, 107 Geo. L.
J.932, 941 (2018).

9 See David J. Frame et al., The Economic Costs of Hurricane Harvey
Attributable to Climate Change, 160 CLIMATE CHANGE RscH. INsT. 272, 272
(stating that the average estimate of damages attributable to anthropogenic
causes of climate change at $67 billion) (2020).

190" See supra note 52 and accompanying text (taking survey of investors);
Hana V. Vizcarra, Climate-Related Disclosure & Litigation Risk in the Oil &
Gas Industry: Will State Attorneys General Investigations Impede the Drive

Jor More Expansive Disclosures?, 43 V1. L. Rev. 733, 740 (noting challenges

of inconsistent reporting requirements and standards).

10115 U.S.C. § 78u-2(b)-3 (2010).

102 SEC Charges Volkswagen, Former CEO with Defrauding Bond Investors
During ‘Clean Diesel’ Emissions Fraud, U.S. Sec. & ExcHANGE COMM'N,

SEC Charges Volkswagen (Mar. 14, 2019), https:/www.sec.gov/news/press-
release/2019-34 (alleging that Volkswagen made misrepresentations concerning
its vehicle quality, environmental compliance, and financial standing).

103 Press Release, U.S. Dep’t Justice, Volkswagen AG Agrees to Plead Guilty
and Pay $4.3 Billion in Criminal and Civil Penalties (Jan. 11, 2017), https://
www.justice.gov/opa/pr/volkswagen-ag-agrees-plead-guilty-and-pay-43-
billion-criminal-and-civil-penalties-six.

194 Volkswagen Clean Air Act Civil Settlement ENV'T. PROT. AGENCY,
https://www.epa.gov/enforcement/volkswagen-clean-air-act-civil-
settlement#mitigation (last visited Aug. 1, 2020).

195 In re Volkswagen “Clean Diesel” Mktg., Sales Practices, & Prod. Liab.
Litig., No. 7347, 2020 WL 4905093, at *7 (N.D. Cal. Aug. 2020) (denying
motion to dismiss SEC’s request for injunctive relief).

106 Sarbanes-Oxley Act of 2002, § 404 (codified in 15 U.S.C.A. § 7272 and
requiring internal controls for financial reporting).

107 U.S. CommopITY FUTURES TRADING CoMmM'N, supra note 17, at 32; see also
Fact Sheet, The Climate Risk Disclosure Act of 2019, Sen. Elizabeth Warren,
https://www.warren.senate.gov/imo/media/doc/The%20Climate%20Risk%20
Disclosure%20Act%2001%202019%20-%200ne%20Pager.pdf (last visited
Oct. 2, 2020) (arguing that the market undervalues climate risks).

108 U.S. CommopiTy FUTURES TRADING COMM'N, supra note 17, at 52.

109 1d. at 61.

10 1d. at 60.

"' Alison Benjamin, Stern: Climate Change a ‘Market Failure, THE GUARDIAN
(Nov. 29,2007, 04:52 EST), https:/www.theguardian.com/environment/2007/
nov/29/climatechange.carbonemissions#:~:text=%22The%20problem%20
0f%20climate%20change, failure%20the%20world%20has%20seen.

21



ENDNOTES: SWALLOWING THE RULE: WHY FERC’s “IMMEDIATE NEED EXEMPTION” FRUSTRATES COMPETITIVE AND
CLIMATE-SMART ELECTRICITY SECTOR TRANSMISSION PLANNING UNDER ORDER No. 1000 continued from page 10

Order Instituting Section 206 Proceedings, 169 FERC § 61,054 (2019).
See 16 U.S.C. § 824d(a) (2012).

Id. § 824(b)(1).

Id. § 824(d)(a)-(b).

See Devin Hartman, Federal Power Act and Organized Electricity
Markets, R. St. ELec. 101 Series No.1 (2016), https://www.rstreet. org/
wp-content/uploads/2018/04/electricityl-1.pdf.

6 See David B. Spence, Can Law Manage Competitive Energy Markets, 93
CornELL L. REV. 756, 770-71 (2008).

7 See, e.g., Electric Storage Participation in Markets Operated by
Regional Transmission Organizations and Independent System Operators,
Order No. 841, 162 FERC § 61,127 (2018); Demand Response Compensation
in Organized Wholesale Energy Markets, Order No. 745, 134 FERC

61,187 (2011); Promoting Wholesale Competition Through Open Access
Non-Discriminatory Transmission Services By Public Utilities; Recovery of
Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888,
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