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ENDNOTES

I Associated Press, Waste-Disposal Owner Assessed $1.35 Million,

DesereT NEws (June 23, 1997), https://www.deseret.com/1997/6/23/19319474/
waste-disposal-owner-assessed-1-35-million.

2 Id.; News Release, EPA, Utah Man Sentenced for Illegal [Polychlori-
nated Biphenyl] PCB Storage (June 27, 1997) https://www.epa.gov/archive/
epapages/newsroom_archive/newsreleases/873f27dd61c5438985256
4¢d00482176.html.

3 Associated Press, supra note 1. See Resource Conservation and Recov-
ery Act (“RCRA”), 42 U.S.C. § 6901 (1976); Resource Conservation and
Recovery Act (RCRA) Overview, EPA (June 29, 2022), https:/www.epa.gov/
rcra/resource-conservation-and-recovery-act-rcra-overview [hereinafter
RCRA Overview]. See generally James S. Lynch, The Criminal Provisions
of RCRA: Should Strict Liability be Applied to its Permit Requirement, 5 J.
Crv. Rts. & Econ. DEv. 127 (1989) (providing an overview of RCRA criminal
enforcement).

4 Summary of Criminal Prosecutions: Roy Hart, EPA, https://cfpub.epa.
gov/compliance/criminal prosecution/index.cfm?action=3&prosecution_
summary_id=888 (last visited December 13, 2022) (discussing Hart’s charges
under the Toxic Substances Control Act (“TSCA”), 15 U.S.C. §§ 2601,
2614-15 (1976), for the illegal storage of PCBs). See also Learn about Poly-
chlorinated Biphenyls (PCBs), EPA, https://www.epa.gov/pcbs/learn-about-
polychlorinated-biphenyls-pcbs (last updated June 5, 2022); Summary of the
Toxic Substances Control Act, EPA, https://www.epa.gov/laws-regulations/
summary-toxic-substances-control-act (last updated Oct. 4, 2022).

5 Memorandum from Earl E. Devaney, Dir., Off. of Crim. Enf’t,

on the Exercise of Investigative Discretion 3—4 (Jan. 12, 1994),
https:/www.epa.gov/sites/production/files/documents/exercise.

pdf; Types of and Approaches to RCRA Corrective Action Enforce-

ment Actions, EPA (Jan. 14, 2022), https:/www.epa.gov/enforcement/
types-and-approaches-rcra-corrective-action-enforcement-actions.

¢ See generally Barbara DiTata, Proof of Knowledge Under RCRA and
Use of the Responsible Corporate Officer Doctrine, 7 FORDHAM ENV’T L.

REv. 795, 80614 (1996) (discussing the corporate officer doctrine regarding
worker safety stating that corporate officers and company managers have the
responsibility to protect their staff, and not negligently nor knowingly engage
in actions that violate hazardous waste laws that put their works at risk; this
creates a burden of knowledge and obligation). For an important discussion of
“knowing” violations in environmental criminal prosecutions, see generally
Karen M Hansen, “Knowing” Environmental Crimes, 16 WM. MITCHELL L.
REV. 987. 988-90 (1997) (indicating a ““knowing’ state of mind” is “con-
scious” of circumstance “but not necessarily [] purposeful . .. .”).

7 For empirical research on RCRA criminal enforcement, see gener-

ally Kathleen F. Brickey, Charging Practices in Hazardous Waste Crime
Prosecutions, 62 Onio StaTe L.J. 1077 (2001); Joshua Ozymy & Melissa L.
Jarrell, The Toxic Offenders: Charging and Sentencing Patterns in Criminal
Prosecutions, 51 Tex. Exv’T L.J. 1, 1-26 (2021) [hereinafter Ozymy & Jarrell,
Toxic Offenders); Joshua Ozymy & Melissa L. Jarrell, Does the Criminal
Enforcement of Federal Environmental Law Reduce Crime? The Case of the
Resource Conservation and Recovery Act, 11 ENV’T & Earth L.J. 65, 65-88
(2021) [hereinafter. Ozymy & Jarrell, Case of RCRA].

8 Clean Water Act, 33 U.S.C. § 1251 (1972); Safe Drinking Water Act, 42
U.S.C. § 300f (1974); TSCA, 15 U.S.C. § 2601; Federal Insecticide, Fungicide,
and Rodenticide Act, 7 U.S.C. §§ 136, 136a-1 (1972); Clean Air Act, 42 U.S.C.
§ 7401 (1970).

®  RCRA Overview, supra note 3 (defining “cradle-to-grave” under RCRA
to authorize the EPA to regulate the lifecycle of hazardous waste, including
storage, treatment, transport, or export of hazardous waste).

10 EPA, EPA530-R-14-002, RCRA’s CRITICAL MISSION & THE PATH FORWARD
6 (2014). As a consequence of this broad authority, EPA oversees 6,600 facili-
ties and 20,000 processing units across the United States under its RCRA
authority and manages almost three billion tons of solid, industrial, and haz-
ardous waste. See Thomas P. Eichler, Hazardous Waste: The Status of RCRA
in the Mid-Atlantic States, 26 ENV’T: Sc1. & PoL’Y. FOR SUSTAINABLE DEV.,

no.5, 1984, at 2-3 (July 8, 2010); see also Russell Phifer, RCRA-The First 30
Years of Hazardous Waste Regulation, 17 J. CHEM. HEALTH & SAFETY 4, 4-7
(2010) (discussing the history of hazardous waste regulation); RCRA Correc-
tion Action Cleanup Enforcement, EPA, https://www.epa.gov/enforcement/

22

rera-corrective-action-cleanup-enforcement (last updated July 25, 2022);
RCRA Overview, supra note 3.

' Lynn L. Bergeso, EPA Proposes Standardized RCRA Permits, 33 PoLLU-
TIoN ENG’G 24 (2001). What qualifies as hazardous waste under RCRA rules
and regulations is important, for example, see Jim Nickovich, EPA Broadens
RCRA Definition of “Hazardous Waste” to Include Mixtures and Derivatives,
31 Ecorogy L.Q. 781 (2004). RCRA focuses more on permitting, rather than
reducing hazardous waste, see Casey Roberts, D.C. Circuit Affirms EPA
Trend Towards Reducing RCRA Requirements for Recycling of Hazardous
Secondary Materials, 32 EcoLogy L.Q. 749 (2005).

12" In 1980, Congress passed the Hazardous and Solid Waste Disposal Act
Amendments, Pub. L. No. 96-482, § 3001(b)(2)(A), (b)(3)(A) (codified as
amended at 42 U.S.C. § 6921), exempting the extractive industry from much
of RCRA’s reach. See also Special Wastes, EPA (June 22, 2022), https:/www.
epa.gov/hw/special-wastes (discussing the history of “special wastes” and
noting the amendments are also known as Bentsen and Bevill amendments
for their authors); David L. Hippensteel, The RCRA Exemption for Oil and
Natural Gas Exploration and Production Wastes-What you may not Know, 6
ENv’T GEOsCIENCES 106, 106—09 (1999); Lynn L. Bergeson, Re-Re-Re Defining
RCRA Solid Wastes, 36 ENG’G 32 (2004).

13 RCRA Overview, supra note 3; see generally RCRA, 42 U.S.C. § 6901
(1976).

14 See, e.g., Michael R. Pendleton, Beyond the Threshold: The Criminal-
ization of Logging, 10 Soc’y & NaT. REs. 181, 181 (1997) (listing countries
that demonstrate trend of establishing criminal sanctions for environmental
crimes). The trend was also evident in states, including Ohio, for example, see
Anthony J. Celebrezze, Jr., E. Dennis Muchnicki, J. Michael Marous & Mary
Kay Jenkins-Smith, Criminal Enforcement of State Environmental Laws:

The Ohio Solution, 14 HArv. ENv’T L. REV. 217, 218, 225, 225 n.26 (1990),
which discusses the importance of criminal enforcement of state environ-
mental laws.

15 Pub. L. No. 97-322, § 107(b), 30 Stat. 1151 (codified as amended at 33
U.S.C. § 403). Enacted in 1899, this Act prohibits the unpermitted obstruc-
tion, alteration, or other such actions that impede in the navigable waters of
the United States.

1616 U.S.C. § 3372 (1900). This Act bans the unpermitted, interstate trade
in wildlife.

17" The Refuse Act of 1899, 43 U.S.C. § 407, was the first federal statute to
criminalize environmental violations. It was passed as a section of the Rivers
and Harbors Act. Historical Development of Environmental Criminal Law, U.
U.S. Dep’t oF JusT, ENV’T & NAT. REs. Div. (May 13, 2015), https:/www.jus-
tice.gov/enrd/about-division/historical-development-environmental-criminal-
law [hereinafter Historical Developments].

18 It took more than half a century for policymakers and the public to under-
stand the scope of the environmental problems that they faced, and that lead
to the development of the major environmental statutes passed by Congress
in the 1970s. CHrisTOPHER C. DYKES & DANIEL G. DONAHUE, ENVIRONMENTAL
Law: A LecaL ResearcH GUIDE 3 (2018). In the 1970s and 1980s, it became
apparent that individuals and companies would commit serious environmen-
tal crimes or engage in willful violations of environmental law, which war-
ranted stiffer penalties and the institutionalization of a system to police and
prosecute criminal offenses. /d. See generally Raymond W. Mushal, Up From
the Sewers: A Perspective on the Evolution of The Federal Environmental
Crimes Program, Utan L. REv. 1103, 1109-14 (2009).

19 Prior to the 1980s, the general approach taken by the federal government
to environmental enforcement was centered on securing injunctive relief or
civil sanctions. Congress realized in the 1970s that environmental law needed
sharper teeth and move to enhance penalties in federal statutes, rather than
focusing only on civil enforcement. The passage of the CAA in 1970 was an
important milestone, because it contained criminal enforcement provisions,
but still only misdemeanor penalties for environmental crimes. It was not
until the 198-s that Congress recognized the need to add felony provisions

in most environmental laws to punish chronic and serious offenses. FIFRA,
for example, does not contain felony provisions and scholars have argued the
criminal enforcement of pesticide crimes lacks deterrent value as a result. See
Robert I. McMurry & Stephen D. Ramsey, Environmental Crime: The Use of
Criminal Sanctions in Enforcing Environmental Laws, 19 Loy. L. A. L. REv.
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1133, 1136-1141 (1986); Richard J. Lazarus, Assimilating Environmental Pro-
tection into Legal Rules and the Problem with Environmental Crime, 27 Loy.
L. A. L. REv. 867, 867-870 (1994); Michael J. McClary & Jessica B. Goldstein,
FIFRA at 40: The Need for Felonies for Pesticide Crimes, 47 ENV’T L. REP.
10767 (2017); Historical Developments, supra note 17.

20 About the Office of Enforcement and Compliance Assurance (OECA),
EPA, https://www.epa.gov/aboutepa/about-office-enforcement-and-compli-
ance-assurance-oeca (last visited Nov. 17, 2022).

2" Mushal, supra note 18, at 1109.

22 Id. at 1109, 1111; Medical Waste Tracking Act of 1988, Pub. L. No. 100-
582 (codified as amended at 18 U.S.C. § 3063(a)) (conferring law enforcement
powers to the EPA); Memorandum from John Peter Suarez, EPA Assistant
Administrator, to the Off. Crim. Enf’t, Forensics, and Training 7 (Dec. 15,
2003), https://www.epa.gov/sites/production/files/documents/oceft-review03.
pdf (containing the management review report); Lazarus, supra note 19, at
870-71.

23 The Pollution Prosecution Act of 1990, Pub. L. No. 101-593 (codified

at 42 U.S.C. § 4321 note), set a minimum of 200 investigative staff. Today
the number of criminal investigators varies from 145 to around 200. See

EPA AMERICA’S ENVIRONMENTAL CRIME FIGHTERS 2, https:/www.epa.gov/
sites/production/files/documents/oceftbrochure.pdf; Pus. Emps. ForR ENv'T
REesp., EPA-CID AGent Count (2019), https://www.peer.org/wp-content/
uploads/2019/11/11_21 19-Federal Pollution EPA_CID_Agent Count.pdf.
24 EPA Criminal Investigation Division (“CID”) houses criminal investiga-
tors—also referred to as Special Agents—to investigate serious violations of
environmental law, and functions as the law enforcement arm of EPA. See
Criminal Enforcement: Special Agents, EPA (Aug. 26, 2022), https://www.
epa.gov/enforcement/criminal-enforcement-special-agents.

2 History, U.S. DEp’T oF Just. (May 18, 2021), https://www.justice.gov/enrd/
history (describing the history of the Environmental and Natural Resources
Division (“ENRD”)); Historical Developments, supra note 17.

26 Joseph B. Block, Environmental Criminal Enforcement in the 1990s, 3
ViLL. Env’t L.J. 33, 34 (1992); Historical Developments, supra note 17.

27 Environmental Crimes Section, U.S. DEP’T OF JUST., https://www.justice.
gov/enrd/environmental-crimes-section (last updated July 2, 2021).

28 Id. Mushal, supra note 18, at 1103—07; EPA, OrF oF CRim. ENF’T, FOREN-
sics & TRAINING, CEFT At A GLANCE 1 (2017), https:/www.epa.gov/sites/
default/files/2019-05/documents/oceft-at-a-glance-aug2017.pdf (stating that
the seven signs of an environmental crime include: “Strong, offensive, or
unusual chemical odors; Large numbers of dead birds, fish or other animals;
Pipes or valves that bypass waste treatment systems; Tank trucks discharg-
ing into drains, manholes or surface waters; Oily slicks on bodies of water;
Corroded, leaking waste containers; and Drums or containers dumped at odd
hours in out-of-the-way places.” According to EPA: “federal law enforcement
agents - with full Federal authority to conduct investigations, carry firearms,
make arrests, and execute search and arrest warrants, investigate environ-
mental crimes, as do “specially trained investigators, chemists, engineers,
technicians....and attorneys with environmental crimes expertise...EPA
special agents talk and listen to suspects and witnesses, conduct surveillance,
seize and analyze records, find people and information, work with forensics
experts, prosecutors and other police involved, analyze evidence and data and
testify in court).

29 Joel A. Mintz, Some Thoughts on the Interdisciplinary Aspects of Envi-
ronmental Enforcement, 36 ENv’T L. REP. 10495, 10496 (2000).

30 Id. at 10497; Michael Herz, Structures of Environmental Criminal
Enforcement, 7 Forpuam Env’;t L.J. 679, 702 (1996).

31 As an overarching enforcement philosophy, EPA seeks the regulated
community to remain in compliance with the law. Most violations of
environmental law do not lend themselves to criminal prosecution. In most
cases violations are not significant or willful actions. For those that commit
the latter, EPA may seek that criminal remedies are applied to violators, in
order to punish offenders and deter future offenses. See Michael L. Rustad,
Thomas H. Koenig, & Erica R. Ferreira, Restorative Justice to Supple-

ment Deterrence-Based Punishment: An Empirical Study and Theoretical
Reconceptualization of the EPA’s Power Plant Enforcement Initiative, 65
OxrLA. L. REV. 427 (2013); Types of Approaches to RCRA Corrective Action
Enforcement Actions, EPA, https://www.epa.gov/enforcement/types-and-
approaches-rcra-corrective-action-enforcement-actions (last visited Oct. 22,
2022) (identifying the types of remedies available following a violation of
environmental law such as administrative, civil, and criminal enforcement
tools); see also Basic Information on Enforcement, EPA, https:/www.epa.

Fall 2022

gov/enforcement/basic-information-enforcement (last visited Oct. 22, 2022)
(noting civil administrative actions, civil judicial actions, and criminal

action options as appropriate responses to varying degrees of violations and
highlighting that criminal actions are “usually reserved for the most serious
violations, those that are willful, or knowingly committed.”).

32 See generally Memorandum from Lawrence E. Starfield, Acting Assis-
tant Adm’r, Off. of Enf’t and Compliance Assurance, on Using All Appropri-
ate Injunctive Relief Tools in Civil Enforcement Settlements (Apr. 26, 2021),
https://www.epa.gov/enforcement/using-all-appropriate-injunctive-relief-
tools-civil-enforcement-settlements (outlining the full array of injunctive
relief tools that could provide a civil remedy in enforcement settlements).

33 Many of these tools are likely applied to companies or other organiza-
tions, rather than individuals, see generally Memorandum from Robert Van
Heuvelen, Dir., Off. of Regul. Enf’t, on Guidance on Use of Penalty Policies
in Administrative Litigation (Dec. 15, 1995), https://www.epa.gov/enforce-
ment/guidance-use-penalty-policies-administrative-litigation (generally
outlining the guidance for EPA on “how penalty amounts should be pled and
argued in administrative litigation and how penalty policies should be used in
this process”); Memorandum from Susan Shinkman, Dir., Off. of Civ. Enf’t,
on Securing Mitigation as Injunctive Relief in Civil Enforcement Settlements
(Nov. 14, 2012), https://www.epa.gov/enforcement/securing-mitigation-
injunctive-relief-certain-civil-enforcement-settlements-2nd-edition (defining
the civil remedy of mitigation as an injunctive relief “sought by the govern-
ment to remedy, reduce or offset past—and in some cases ongoing—harm
caused by alleged violations in a particular case.”); Supplemental Environ-
mental Projects (SEPs), EPA, https:/www.epa.gov/enforcement/supplemen-
tal-environmental-projects-seps (last visited Oct. 22, 2022) (summarizing

the use of supplemental environmental projects as a factor of an enforcement
agreement in response to an alleged environmental violation that has affected
a community or the environment). Cleaning up hazardous waste found under
“imminent hazard” provisions of RCRA means that responsible parties are
subject to strict and severable liability for the costs of such cleanup. See Ken-
neth K. Kilbert, Re-Exploring Contribution under RCRA’s Imminent Hazards
Provisions, 87 Nes. L. REv. 420, 422 (2008) (highlighting how RCRA is used
to hold parties responsible for cleanup costs of a contaminated site, however,
does not impose joint and several liability upon defendants).

34 EPA is authorized under RCRA to issue orders that are unilateral or on
consent (i.e., with agreement) and unilateral orders demand that an entity
comply with permit regulations under RCRA. EPA can issue administrative
orders under RCRA or under enforcement authority granted under CERCLA.
If a facility fails to comply with an order, EPA can seek to have it enforced

in federal court and seek penalties for non-compliance. EPA also maintains
authority to perform cleanup, remediation, or other work under the order and
seek reimbursement for costs. Civil judicial actions can be sought by EPA

or a state agency against a person or company that has not complied with a
permit under RCRA, an administrative order, caused the release of hazardous
waste, or caused substantial and imminent endangerment to a person(s) or
the environment. Civil judicial actions tend to follow administrative actions
or for cases of serious non-compliance, whereas criminal judicial actions

can be sought for knowing violations. RCRA authorizes citizens to bring
enforcement actions against violators or against EPA in federal court. Types
and Approaches to RCRA Corrective Action Enforcement Actions, EPA,
https:/www.epa.gov/enforcement/types-and-approaches-rcra-corrective-
action-enforcement-actions#type (last visited Oct. 22, 2022) (conveying a
brief summary of options for civil judicial actions may be brought against an
alleged violator in state and federal court). See generally Timothy O. Schimpf,
Unleash RCRA! Letting Loose the Corrective Action Process of RCRA can
Change the World, 29 WM. & MArY ENv’T L. & PoL’y REv. 481, 484—85, 489—
92 (2005) (outlining the details of RCRA corrective action procedure and the
role of the EPA in holding alleged violators accountable under RCRA, includ-
ing the authorization of citizen suits); Kundai Mufara, RCRA Facts: An Over-
view of the Hazardous Waste Management Law, ERA ENV’T MGMT., HTTPS:/
WWW.ERA-ENVIRONMENTAL.COM/BLOG/RCRA-FACTS-AN-OVERVIEW-OF-THE-HAZARD-
OUS-WASTE-MANAGEMENT-LAW (explaining how the EPA utilizes various mea-
sures to enforce RCRA, including but not limited to the issuing of permits);
Memorandum from Thomas T. Traceski, Dir., RCRA/CERCLA Div., Off. of
Crim. Enf’t Guidance, on Comparison of the RCRA Corrective Action and
CERCLA Remedial Action Processes (Feb. 15, 1994), https://www7.nau.edu/
itep/main/HazSubMap/docs/RCRA-CERCLA/DOE_RCRAvsCERCLA%20
Comparison.pdf (providing a comprehensive overview of the RCRA Correc-
tive Action and CERCLA’s remedial response programs). An individual may
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enter into a consent decree to avoid pleading guilty and to regain compliance,
see Memorandum from Lawrence E. Starfield, supra note 32 (outlining the
array of injunctive relief tools possible to enforce environmental laws and
regulations such as advanced monitoring, audits and independent third-party
verification, electronic reporting, and increased transparency of compliance
data). Many cases are settled by administrative orders or consent decrees. For
recent examples, see Civil Cases and Settlements, EPA, https://cfpub.epa.gov/
enforcement/cases/ (last visited Oct. 22, 2022) (listing the numerous currently
available cases utilizing administrative orders or consent decrees).

3 See Memorandum from Director Earl E. Devaney, supra note 5, at 2-3
(distinguishing how environmental criminal provisions target the most egre-
gious violations and are “intended to prevent abuses of the permit system by
those who obtain and then knowingly disregard them” while also punishing
criminal wrongdoing). Enforcement staff are also more likely to pursue civil
remedies for non-compliance, because the burden of proof is lower. Mushal,
supra note 18, at 1105-06 (supporting the assertion that the lower burden of
proof in civil court makes the judicial enforcement more likely to be civil
rather than criminal). For research on state and local level environmental
criminal enforcement, see generally Joshua C. Cochran, Michael J. Lynch,
Elisa L. Toman & Ryan T. Shields, Court Sentencing Patterns for Environ-
mental Crimes: Is there a “Green” Gap in Punishment?, 34 J. QUANTITATIVE
CriMINOLOGY 37, 37-39 (2018); Michael J. Lynch, County-Level Environ-
mental Crime Enforcement: A Case Study of Environmental/Green Crimes

in Fulton County, Georgia, 1998-2014, 40 DEVIANT BEHAV. 1090, 1090 (2018)
(examining the kinds of crimes and responses to those crimes at the county
level); Brickey, supra note 7, at 1084 (discussing how prosecutors have used
RCRA as a criminal enforcement tool for hazardous waste violations).

36 See generally Criminal Provisions of the Resource Conservation and
Recovery Act (RCRA), EPA, https://www.epa.gov/enforcement/criminal-
provisions-resource-conservation-and-recovery-act-rera (last visited Oct. 22,
2022) [hereinafter Criminal Provisions of RCRA].

37 See Robert G. Schwartz, Jr, Criminalizing Occupational Safety Viola-
tions: The Use of “Knowing Endangerment” Statutes to Punish Employers
for Maintaining Toxic Working Conditions, 14 Harv. ENV’L L. REv. 487, 493
(1990) (highlighting that the RCRA uses the “knowingly” standard to deter-
mine criminal culpability of alleged violators); Turner T. Smith Jr. & Roszell
D. Hunter, Hazardous Wastes: The Knowing Endangerment Olffense, 262 J.
Env’L L. 264 (1990) (explaining the implications of the United States Code’s
“knowing” culpability standard within the RCRA); Hansen, supra note 6, at
989-90, 1017 (defining the “knowing” standard of criminal culpability and its
implications under the RCRA).

38 Criminal Provisions of RCRA, supra note 36 (establishing that penalties
for knowing endangerment include up to 15 years of incarceration and fines
up to $250,000 for an individual violator).

39 See generally The Hazardous and Solid Waste Amendments of 1984,
Pub. L. No. 98-616, 98 Stat. 3221 (1984); Robert T. McGovern, United States
v. Johnson & Towers, Inc.: Corporate Employee Criminal Liability under
RCRA, 2 Pace Env’T L. REV. 316 (1985); Andrew M. Fike, 4 Mens Rea Analy-
sis for the Criminal Provisions of the Resource Conservation and Recovery
Act, 6 StaN. ENv’T L.J. 174 (1986-1987); David T. Barton, Corporate Officer
Liability Under RCRA: Stringent but not Strict, 1991 BYU L. Rev. 1547,
1548-52 (1991).

40 This concern sparked a series of articles on the Responsible Corporate
Officer Doctrine and related issues. McGovern, supra note 39, at 325-31
(discussing the Responsible Corporate Officer Doctrine); Fike, supra note 39,
at 186, 195 (discussing the necessary level of intent for conviction under the
RCRA); Barton, supra note 39, at 1548-52 (1991) (discussing the Responsible
Corporate Officer Doctrine as a substitute for scienter); Ronald M. Broudy,
RCRA and the Responsible Corporate Olfficer Doctrine: Getting Tough on
Corporate Offenders by Sidestepping the Mens Rea Requirements, 80 KY.
L.J. 1055, 1072 (1992) (discussing the circuit split regarding the application
of the Responsible Corporate Officer Doctrine); Kevin A. Gaynor & Thomas
R. Bartman, Criminal Enforcement of Environmental Laws, 10 CoLo. J. INT’L
Env’T L. & Por’y 39, 54-73 (1999) (discussing the Responsible Corporate
Officer Doctrine and intent); Clare Condon, 7 RCRA Violations that Will Send
you to Jail, EHS DAILY ADVISOR (Aug. 22. 2017), https://ehsdailyadvisor.blr.
com/2012/08/7-rcra-violations-that-will-send-you-to-jail/; Sidney M. Wolf,
Finding an Environmental Felon Under the Corporate Veil: The Responsible
Corporate Officer Doctrine and RCRA, 9 J. or Lanp Use & Exv’T L. 1, 1-58
(1993) (discussing the application of the Responsible Corporate Officer
Doctrine).

24

41 For a discussion of RCRA criminal deterrence, see Maura M. Okamoto,

RCRA’s Criminal Sanctions: A Deterrent Strong Enough to Compel Compli-
ance, 19 U. Haw. L. REv. 425 (1997). For a general discussion of deterrence
and the value environmental law enforcement, see Larry D. Wynne, 4 Case
for Criminal Enforcement of Federal Environmental Law, 38 NavaL L. REv.
105 (1989). For a discussion of deterrence, see Carole M. Billiet & Sandra
Rousseau, How Real is the Threat of Imprisonment for Environmental Crime,
37 Eur. J. L. aND Econ. 183 (2014); Raymond Paternoster, How Much Do We
Really Know about Criminal Deterrence, 100 J. CRiM. L. & CRIMINOLOGY 765,
765-68 (2010). For a broad discussion of deterrence theory, see Five Things
About Deterrence, NAT’L INST. JusT. (June 5, 2016), https:/nij.ojp.gov/topics/
articles/five-things-about-deterrence. Criticisms levied against criminal
enforcement focus on the lack of significant penalties, and resources to police
and prosecute criminals effectively, the degree that these efforts provide
for sufficient deterrence. See GARY S. BECKER, Crime and Punishment: An
Economic Approach, in Essays IN THE EcoNomIcs OF CRIME AND PUNISHMENT
1,1 (1974); Richard A. Posner, An Economic Theory of the Criminal Law, 85
Corum. L. REev. 1193, 1193-1200 (1985) (discussing criticisms levied against
criminal enforcement focus on the lack of significant penalties, and resources
to police and prosecute criminals effectively, the degree that these efforts pro-
vide for sufficient deterrence); Michael J. Lynch et al., The Weak Probability
of Punishment for Environmental Offenses and Deterrence of Environmental
Olffenders: A Discussion Based on USEPA Criminal Cases, 1983-2013, 37
DEvianT BEHAv. 1095 (2016) (discussing criticisms levied against criminal
enforcement focus on the lack of significant penalties, and resources to police
and prosecute criminals effectively, the degree that these efforts provide
for sufficient deterrence); Michael J. Lynch, The Sentencing/Punishment of
Federal Environmental/Green Offenders, 2000-2013, 38 DEVIANT BEHAV. 991
(2017) (discussing criticisms levied against criminal enforcement focus on the
lack of significant penalties, and resources to police and prosecute criminals
effectively, the degree that these efforts provide for sufficient deterrence);
Joshua Ozymy & Melissa L. Jarrell, Sub-Optimal Deterrence and Criminal
Sanctioning under The U.S. Clean Water Act, 24 Un1v. DENV. WATER L. REV.
159 (2021) (discussing criticisms levied against criminal enforcement focus
on the lack of significant penalties, and resources to police and prosecute
criminals effectively, the degree that these efforts provide for sufficient
deterrence). For companies, low fines and penalties can create incentives to
see compliance as the cost of doing business, see Daniel P. Fernandez, Alex
Figares & H. Wayne Cecil, Monetary Consequences of Environmental Regu-
lations: Cost of Doing Business or Non-Deductible Penalties or Fines, 9 Am.
U. Bus. L. REv. 123 (2020) (discussing companies, low fines and penalties can
create incentives to see compliance as the cost of doing business).
42 Mushal, supra note 18, at 1105, 1120.
4 See Joshua Ozymy, Bryan Menard, & Melissa L. Jarrell, Persistence or
Partisanship: Exploring the Relationship between Presidential Administra-
tions and Criminal Enforcement by the U.S. Environmental Protection
Agency 1983-2019, 81 PuB. ApMIN. REv. 49, 53-62 (2021); EPA’s Budget and
Spending, EPA (May 16, 2022), https://www.epa.gov/planandbudget/budget.
44 See David M. Uhlmann, Prosecutorial Discretion and Environmental
Crime, 38 Harv. ENV’T. L. REv. 159, 161-64 (2014) [hereinafter Uhlmann,
Environmental Crime]; David M. Uhlmann, Prosecutorial Discretion and
Environmental Crime Redux: Charging Trends, Aggravating Factors, and
Individual Outcome Data For 2005-2014, 8 MicH. J. ENV’T. & ApmIN. L., 297,
299-303 (2019) [hereinafter Uhlmann, Crime Redux].
45 See Joshua Ozymy and Melissa Jarrell, Why do Regulatory Agencies
Punish? The Impact of Political Principals, Agency Culture, and Transaction
Costs in Predicting Environmental Criminal Prosecution Outcomes in the
United States, 33 Rev. of PoL’y. Rscu. 71, 71-73 (2016); Uhlmann, Crime
Redux, supra note 44, at 301-02, 307-10 (showing that prosecutors tend to
pursue cases involving aggregating factors, such as willful conduct, criminal
behaviors, and crimes with serious consequences).
46 For studies on RCRA criminal enforcement, see generally Brickey, supra
note 7, Ozymy & Jarrell, Toxic Offenders, supra note 7; Ozymy &. Jarrell,
Case of RCRA, supra note 7 (discussing prosecution of and enforcement for
environmental crimes under the RCRA).
47 Summary of Criminal Prosecutions Database, EPA (Oct. 26, 2022, 10:34
PM), https://www.epa.gov/enforcement/summary-criminal-prosecutions.
48 Columbia School of Public Health, 2022, Population Health Methods:
Content Analysis, CoLuM. PuB. HEALTH (Jan. 10, 2023) https:/www.publi-
chealth.columbia.edu/research/population-health-methods/content-analysis.
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49 See OLE R. HoLsTI, CONTENT ANALYSIS FOR THE SOCIAL SCIENCES AND

HumaniTigs, 139 (1969) (indicating that he agreed upon items are divided by
non-agreed items); Cliodhna O’Connor & Helena Joffe, Intercoder Reliability
in Qualitative Research: Debates and Practical Guidelines, 19 INT’L J. QUALI-
TATIVE METHODS 1 (2020).

30 These numbers, as with incarceration totals in the next figure, are
affected by outliers discussed in the next section.

51 In these prosecutions, the heavy penalties assessed at sentencing are
related to aggregating factors in addition to the environmental crimes that
carry stiff punishments. These factors include drugs (M. Dorner), criminal
conspiracy (C. Arcangelo), defrauding the United States (C. Callihan), and in
the case of A. Elias, knowing endangerment. Summary of Criminal Prosecu-
tions: Mark A. Dorner, EPA, https://cfpub.epa.gov/compliance/criminal pros-
ecution/index.cfm?action=3&prosecution_summary_id=1871 (last visited
November 14, 2022) (defendant was sentenced to 953 months of incarceration,
probation, and charged various fees for illegal disposal of hazardous waste
without a permit under RCRA, along with violations of the Drug Control
Prevention Act).

2 Summary of Criminal Prosecutions: Charles Arcrangelo, EPA,
https://cfpub.epa.gov/compliance/criminal _prosecution/index.
cfm?action=3&prosecution_summary_id=358 (last visited November 14,
2022) (defendants sentenced 564 months of incarceration, fines, probation,
and various assessments for engaging in a multi-year criminal conspiracy that
included numerous violations of environmental and other criminal statutes).;
see also Racketeer Influenced and Corrupt Organizations Act of 1970,

P.L. 91-452.

3 Summary of Criminal Prosecutions: Charles F. Callihan, EPA,
https://ctfpub.epa.gov/compliance/criminal _prosecution/index.
cfm?action=3&prosecution_summary_id=3108 (last visited November 14,
2022) (defendants were convicted for defrauding the United States by submit-
ting false certificates to the U.S. Army, transporting hazardous wastes to
unpermitted facilities, and improperly storing explosives).

3% Summary of Criminal Prosecutions: Alan Elias, EPA, https://cfpub.epa.
gov/compliance/criminal prosecution/index.cfm?action=3&prosecution
summary_id=847 (last visited November 14, 2022) (defendant was convicted
on three counts of violating RCRA and making false statements and was
sentenced to 204 months of incarceration, 36 months of probation, and to pay
$364,750 in restitution to the U.S. EPA and “almost $6 million” in restitu-
tion to his victims) Because the case summary is unclear about the actual
amount of restitution, we do not include it in total monetary penalty figures in
our analysis.

35 See Callihan supra note 53; Summary of Criminal Prosecutions: David
A. Smith, EPA, https://cfpub.epa.gov/compliance/criminal prosecution/index.
cfm?action=3&prosecution_summary_id=3108 (last visited November 14,
2022) (ordered to pay $34,798,761 restitution for participating in criminal
conspiracy which included transporting hazardous wastes to unpermitted
facilities).

36 Summary of Criminal Prosecutions: Kenneth Gravitt, EPA, https://cfpub.
epa.gov/compliance/criminal _prosecution/index.cfm?action=3&prosecution
summary_id=3107 (last visited November 14, 2022) (defendant was sentenced
to 36 months of incarceration and to pay over $5.5 million in restitution for
crimes related to the handling of hazardous waste and one count of illegal
storage of hazardous waste).

ST Summary of Criminal Prosecutions: John R. Cooke, EPA, https://cfpub.
epa.gov/compliance/criminal _prosecution/index.cfm?action=3&prosecution
summary_id=1045 (last visited November 14, 2022) was sentenced to 36
months of incarceration, 60 months of supervised release, and over $4.8
million in restitution for illegally storing hazardous waste which led to

a spillage).

8 Summary of Criminal Prosecutions: Thomas Toy, EPA, https://cfpub.epa.
gov/compliance/criminal prosecution/index.cfm?action=3&prosecution
summary_id=3194 (last visited November 14, 2022) (defendant was ordered
to pay $4.2 million in restitution, serve 30 days incarceration, and three years
of supervised release after he was convicted for illegally storing waste at
Superior Barrel and Drum Company’s facility without a permit which led to
EPA conducting a removal of 1,800 drums of waste).

9 Summary of Criminal Prosecutions: Alan D. Hersh, EPA, https://cfpub.
epa.gov/compliance/criminal _prosecution/index.cfm?action=3&prosecution
summary_id=1871 (last visited October 30, 2022). (defendant abandoned
thousands of drums of hazardous waste on abandoned company facility which
prompted a cleanup action by EPA).
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00 See, Summary of Criminal Prosecutions: Kenneth R. Nugent,

EPA, https://cfpub.epa.gov/compliance/criminal _prosecution/index.
cfm?action=3&prosecution_summary_id=437 (last visited October 30,

2022) (defendant was prosecuted for submitting false documentation to

EPA in permit applications); Summary of Criminal prosecutions: Steven R.
Ricci, EPA, https://cfpub.epa.gov/compliance/criminal prosecution/index.
cfm?action=3&prosecution _summary id=1936 (last visited October 30,
2022) (defendant was prosecuted for making false statements on weekly haz-
ardous waste inspection reports); Summary of Criminal Prosecutions: Donna
M. Howe, EPA, https://cfpub.epa.gov/compliance/criminal prosecution/
index.cfm?action=3&prosecution_summary_id=2401(last visited on October
30, 2022) (defendant was prosecuted for falsifying hazardous waste storage
inspection logs).

o' Summary of Criminal Prosecutions: David L. Frisby, EPA, https://cfpub.
epa.gov/compliance/criminal _prosecution/index.cfm?action=3&prosecution_
summary_id=2850 (last visited October 30, 2022) (defendant was sentenced
to 18 months in prison for conspiracy to commit wire fraud in a scheme in
which he falsely claimed to be authorized by EPA to dispose of metal waste).
2 See, e.g., Summary of Criminal Prosecutions: Jay A. Johnson,

EPA, https://cfpub.epa.gov/compliance/criminal _prosecution/index.
cfm?action=3&prosecution_summary_id=900 (last visited October 30, 2022)
(defendant was prosecuted for various crimes including illegally disposing of
hazardous waste and making false statements to government agents about the
disappearance of laboratory samples of radioactive and hazardous waste).

03 See, e.g., Summary of Criminal Prosecutions: Donald Rogers,

EPA, https://cfpub.epa.gov/compliance/criminal _prosecution/index.
cfm?action=3&prosecution_summary_id=603 (last visited October 30, 2022)
(defendant pled guilty for illegal disposal of hazardous waste).

64 See, e.g., Summary of Criminal Prosecutions: Windsor W. Hodge,

EPA, https://cfpub.epa.gov/compliance/criminal prosecution/index.
cfm?action=3&prosecution _summary id=2270 (last visited October 30,
2022) (defendant was charged with one count of improper storage of hazard-
ous waste).

05 See, e.g., Summary of Criminal Prosecutions: Michael J. Redding

11, EPA, https://cfpub.epa.gov/compliance/criminal _prosecution/index.
cfm?action=3&prosecution_summary_id=2443 (last visited on October 30,
2022) (defendant was prosecuted for transporting drums containing hazard-
ous waste without a manifest to a facility not permitted to accept

hazardous waste).

6 See generally Herz, supra note 30, at 693717, (discussing the role of
agency collaboration in enforcing environmental crimes); see also Joel A.
Mintz, supra note 29, at 10923—-10925 (explaining EPA’s institutional enforce-
ment relationships in President George W. Bush’s tenure).

67 See Uhlmann, Environmental Crime, supra note 44, at 193-205 (2014)
(discussing the role of aggravating factors in environmental criminal
prosecutions).

%8 See Joel A. Mintz, Running on Fumes: The Development of New EPA
Regulations in an Era of Scarcity, 46 Env’t L. REP. 10510, 10518 (concluding
that EPA civil enforcement cases have dropped significantly).

% See Mushal, supra note 18, at 1108—1110 (explaining that “amendments
to the RCRA created a substantially stronger and more comprehensive felony
enforcement” scheme).

70 Criminal enforcement found itself located within the broader movement
to be tough on crime and enhance sentencing for a range of crimes during the
War on Drugs in the 1980s. As prosecutors applied statues to particular situ-
ations and criminal enforcement agents learned to build more complex cases
against a range of companies and individuals, many Republicans in Congress
and the White house began to lose faith in criminal enforcement to a degree
and felt it had become too punitive. See generally, Theodora Galacatos,

The United States Department of Justice Environmental Crimes Section: 4
Case Study of Inter- and Intrabranch Conflict over Congressional Oversight
and the Exercise of Prosecutorial Discretion, 64 ForpHam L. REv. 587, 590
(1995); Judson W. Starr, Turbulent Times at Justice and EPA: The Origins of
Environmental Criminal Prosecutions and the Work that Remains, 59 GEto.
WasH. L. Rev. 900, 900—-02 (1990); Timothy E. Shanley, Applying a Strict
Limitations Period to RCRA Enforcement: A Toxic Concept with Hazardous
Results, 10 Pace ENv’T. L. REv. 275 (1992); Richard J. Lazarus, supra note 19,
at 867-70.

7' Enforcement was still productive and received support during the
George W. Bush Administration, but these budgetary and staffing resources
became strained and redirected to the War on Terror. See generally David M.

25



Uhlmann, Strange Bedfellows, 25 Env’t L.F., at 40—44 (2008); Mushal, supra
note 18, at 1107; Joel A. Mintz, Neither the Best of Times nor the Worst of
Times: EPA Enforcement during the Clinton Administration, 35 ENvV’T. L. REP.
NEws & Anarysis 10390 (2005).

72 Cally Carswell, How Reagan’s EPA Chief Paved the Way for Trump’s
Assault on the Agency, THE NEw RepuBLIC (Mar. 21, 2017), https:/newrepub-
lic.com/article/141471/reagans-epa-chief-paved-way-trumps-assault-agency.
73 Joel A. Mintz, supra note 68, at 10510. A major drop occurred under
Trump, when 700 EPA employees left the agency and were not replaced,
dropping the number to 14,172 until the most recent budgetary appropriation.
See generally 700+ Employees have Left the EPA Under Trump: Loss of
Scientists, Staffers Undermines Agency’s Purpose, PuB. Emps. FOR REsp. (DEC.
28, 2017).

7+ EPA’s Budget and Spending, supra note 43; see also U.S. Inflation Calcu-
lator, https://www.usinflationcalculator.com/.

5 See generally Budget and Performance, U.S. DEp’T OF JUsT., https://
www.justice.gov/doj/budget-and-performance (providing annual budget
summary for ENRD); Justice Management Division Archive, U.S. DEp’T of
Just. ARCHIVES, https:/www.justice.gov/archives/jmd/justice-management-
division-archive (last visited Dec. 11, 2022). (hosting a searchable archive of
budget summaries back to 2005).
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76 See generally News Release, EPA, Environmental Justice in Enforcement

and Compliance Assurance (Nov. 28, 2022), https://www.epa.gov/enforce-
ment/environmental-justice-enforcement-and-compliance-assurance; see
also New Enforcement Strategy Advances President Biden’s Environmental
Justice Agenda, EPA (May 5, 2022) https://www.epa.gov/newsreleases/
new-enforcement-strategy-advances-president-bidens-environmental-justice-
agenda.

77 Mushal, supra note 18, at 1113-16.

78 The FY 2022 enacted budget was for $9.5 billion in funding and

14,581 staff for EPA and $133 million for ENRD, neither of which, when
adjusted for inflation, is historically significant. See generally News
Release, EPA, Statement by Administrator Regan on the President’s

FY 2022 Budget (June 2, 2021) https://www.epa.gov/newsreleases/
statement-administrator-regan-presidents-fy-2022-budget.
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27 Small Business Liability Relief and Brownfields Revitalization Act

§ 102(a)—(b); CERLA § 107,42 U.S.C. § 9607.

28 Robert D. Fox & Paul McIntyre, 4 Summary and Analysis of the Federal
Small Business Liability Relief and Brownfields Revitalization Act, 21 TEmp.
Env’t L. & TecH. J. 19, 20 (2002) (explaining the liability defenses of the
Federal Small Business Liability Relief and Brownfields Revitalization Act
and their consequences).

29 See, Small Business Liability Relief and Brownfields Revitalization Act,
42 U.S.C. § 102 (a)(0), (a)(p) (2002).

30 1d. § 102(a)(0)(1)(A).

3L 1d. § 102(a)(0)(1)(B).

32 Fox, supra note 28, at 21 (citing the Small Business Liability Relief and
Brownfields Revitalization Act 42 U.S.C. § 102(a)(0)(2)(i)).

33 Small Business Liability Relief and Brownfields Revitalization Act, 42
U.S.C. § 102 (0)(4) (2002).

o 1d. § 102()(p)(1)

3 See, Id. § 102(@)(p)(1)(A).

6 1d. § 102()(p)@).

7 1d. § 102(@)(p)(1)(A).

¥ 1d. § 102(2)(p)(1)(B).

3 Fox, supra note 28, at 21 (citing Small Business Liability Relief and
Brownfields Revitalization Act, 42 U.S.C. § 102(a)(p)(1)(C) (2002)).

40 1d.

41 Small Business Liability Relief and Brownfields Revitalization Act, 42
U.S.C. § 102 (a)(p) (2) (2002).

2 Seeid. § 221, 222.

B 1d. § 221(q)(1)(A).

4 Fox, supra note 28, at 23.

4 Small Business Liability Relief and Brownfields Revitalization Act

§ 221@)(1)(A).

46 Fox, supra note 28, at 24-25.

47 Resource Conservation and Recovery Act (RCRA) Laws and Regulations,
EPA (Nov. 15, 2022), https://www.epa.gov/rcra.

48 Resource Conservation and Recovery Act (RCRA) Overview, EPA

(June 29, 2022), https://www.epa.gov/rcra/resource-conservation-and-
recovery-act-rcra-overview#how%20does%20rcra%20work.

49 EPA, RCRA ENTERS BROWNFIELD ARENA AS MAJOR PLAYER 2 (1999),
https://archive.epa.gov/epawaste/hazard/web/pdf/news1199.pdf.

0 d.

U Id.at2-3.
2 Id. at3.

S Id

4 Id.

5 Id. at2-3.

56 EPA, supra note 49, at 3. (citing to Hazardous Remediation Waste Man-

agement Requirements (“HWIR-Media”) Rule, 63 Fed. Reg. 65874 (Nov. 30,
1998) [hereinafter Post-Closure Rule]).

57 Id. (citing to Post-Closure Rule, 63 Fed. Reg. 56710 (Oct. 22, 1998)).

B d.

3 James T. O’Reily, Steps in a Brownfields Project, 1 Superfund &
Brownfields Cleanup § 2:6 (2021).

0 d.

1 Institutional Controls (“ICs”) are “various administrative and legal tools
to help minimize the potential for exposure to residual contamination and to
protect physical cleanup measures at contaminated sites. ICs work by limiting
land or resource use or by providing information that helps modify or guide
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