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Endnotes

1	  Associated Press, Waste-Disposal Owner Assessed $1.35 Million, 
Deseret News (June 23, 1997), https://www.deseret.com/1997/6/23/19319474/
waste-disposal-owner-assessed-1-35-million.
2	  Id.; News Release, EPA, Utah Man Sentenced for Illegal [Polychlori-
nated Biphenyl] PCB Storage (June 27, 1997) https://www.epa.gov/archive/
epapages/newsroom_archive/newsreleases/873f27dd61c5438985256
4cd00482176.html.
3	  Associated Press, supra note 1. See Resource Conservation and Recov-
ery Act (“RCRA”), 42 U.S.C. § 6901 (1976); Resource Conservation and 
Recovery Act (RCRA) Overview, EPA (June 29, 2022), https://www.epa.gov/
rcra/resource-conservation-and-recovery-act-rcra-overview [hereinafter 
RCRA Overview]. See generally James S. Lynch, The Criminal Provisions 
of RCRA: Should Strict Liability be Applied to its Permit Requirement, 5 J. 
Civ. Rts. & Econ. Dev. 127 (1989) (providing an overview of RCRA criminal 
enforcement).
4	  Summary of Criminal Prosecutions: Roy Hart, EPA, https://cfpub.epa.
gov/compliance/criminal_prosecution/index.cfm?action=3&prosecution_
summary_id=888 (last visited December 13, 2022) (discussing Hart’s charges 
under the Toxic Substances Control Act (“TSCA”), 15 U.S.C. §§ 2601, 
2614–15 (1976), for the illegal storage of PCBs). See also Learn about Poly-
chlorinated Biphenyls (PCBs), EPA, https://www.epa.gov/pcbs/learn-about-
polychlorinated-biphenyls-pcbs (last updated June 5, 2022); Summary of the 
Toxic Substances Control Act, EPA, https://www.epa.gov/laws-regulations/
summary-toxic-substances-control-act (last updated Oct. 4, 2022).
5	  Memorandum from Earl E. Devaney, Dir., Off. of Crim. Enf’t, 
on the Exercise of Investigative Discretion 3–4 (Jan. 12, 1994), 
https://www.epa.gov/sites/production/files/documents/exercise.
pdf; Types of and Approaches to RCRA Corrective Action Enforce-
ment Actions, EPA (Jan. 14, 2022), https://www.epa.gov/enforcement/
types-and-approaches-rcra-corrective-action-enforcement-actions.
6	  See generally Barbara DiTata, Proof of Knowledge Under RCRA and 
Use of the Responsible Corporate Officer Doctrine, 7 Fordham Env’t L. 
Rev. 795, 806–14 (1996) (discussing the corporate officer doctrine regarding 
worker safety stating that corporate officers and company managers have the 
responsibility to protect their staff, and not negligently nor knowingly engage 
in actions that violate hazardous waste laws that put their works at risk; this 
creates a burden of knowledge and obligation). For an important discussion of 
“knowing” violations in environmental criminal prosecutions, see generally 
Karen M Hansen, “Knowing” Environmental Crimes, 16 Wm. Mitchell L. 
Rev. 987. 988–90 (1997) (indicating a “‘knowing’ state of mind” is “con-
scious” of circumstance “but not necessarily [] purposeful . . . .”).
7	  For empirical research on RCRA criminal enforcement, see gener-
ally Kathleen F. Brickey, Charging Practices in Hazardous Waste Crime 
Prosecutions, 62 Ohio State L.J. 1077 (2001); Joshua Ozymy & Melissa L. 
Jarrell, The Toxic Offenders: Charging and Sentencing Patterns in Criminal 
Prosecutions, 51 Tex. Env’t L.J. 1, 1–26 (2021) [hereinafter Ozymy & Jarrell, 
Toxic Offenders]; Joshua Ozymy & Melissa L. Jarrell, Does the Criminal 
Enforcement of Federal Environmental Law Reduce Crime? The Case of the 
Resource Conservation and Recovery Act, 11 Env’t & Earth L.J. 65, 65–88 
(2021) [hereinafter. Ozymy & Jarrell, Case of RCRA].
8	  Clean Water Act, 33 U.S.C. § 1251 (1972); Safe Drinking Water Act, 42 
U.S.C. § 300f (1974); TSCA, 15 U.S.C. § 2601; Federal Insecticide, Fungicide, 
and Rodenticide Act, 7 U.S.C. §§ 136, 136a-1 (1972); Clean Air Act, 42 U.S.C. 
§ 7401 (1970).
9	  RCRA Overview, supra note 3 (defining “cradle-to-grave” under RCRA 
to authorize the EPA to regulate the lifecycle of hazardous waste, including 
storage, treatment, transport, or export of hazardous waste).
10	  EPA, EPA530-R-14-002, RCRA’s Critical Mission & the Path Forward 
6 (2014). As a consequence of this broad authority, EPA oversees 6,600 facili-
ties and 20,000 processing units across the United States under its RCRA 
authority and manages almost three billion tons of solid, industrial, and haz-
ardous waste. See Thomas P. Eichler, Hazardous Waste: The Status of RCRA 
in the Mid-Atlantic States, 26 Env’t: Sci. & Pol’y. for Sustainable dev., 
no.5, 1984, at 2–3 (July 8, 2010); see also Russell Phifer, RCRA–The First 30 
Years of Hazardous Waste Regulation, 17 J. Chem. Health & Safety 4, 4–7 
(2010) (discussing the history of hazardous waste regulation); RCRA Correc-
tion Action Cleanup Enforcement, EPA, https://www.epa.gov/enforcement/

rcra-corrective-action-cleanup-enforcement (last updated July 25, 2022); 
RCRA Overview, supra note 3.
11	  Lynn L. Bergeso, EPA Proposes Standardized RCRA Permits, 33 Pollu-
tion Eng’g 24 (2001). What qualifies as hazardous waste under RCRA rules 
and regulations is important, for example, see Jim Nickovich, EPA Broadens 
RCRA Definition of “Hazardous Waste” to Include Mixtures and Derivatives, 
31 Ecology L.Q. 781 (2004). RCRA focuses more on permitting, rather than 
reducing hazardous waste, see Casey Roberts, D.C. Circuit Affirms EPA 
Trend Towards Reducing RCRA Requirements for Recycling of Hazardous 
Secondary Materials, 32 Ecology L.Q. 749 (2005).
12	  In 1980, Congress passed the Hazardous and Solid Waste Disposal Act 
Amendments, Pub. L. No. 96-482, § 3001(b)(2)(A), (b)(3)(A) (codified as 
amended at 42 U.S.C. § 6921), exempting the extractive industry from much 
of RCRA’s reach. See also Special Wastes, EPA (June 22, 2022), https://www.
epa.gov/hw/special-wastes (discussing the history of “special wastes” and 
noting the amendments are also known as Bentsen and Bevill amendments 
for their authors); David L. Hippensteel, The RCRA Exemption for Oil and 
Natural Gas Exploration and Production Wastes-What you may not Know, 6 
Env’t Geosciences 106, 106–09 (1999); Lynn L. Bergeson, Re-Re-Re Defining 
RCRA Solid Wastes, 36 Eng’g 32 (2004).
13	  RCRA Overview, supra note 3; see generally RCRA, 42 U.S.C. § 6901 
(1976).
14	  See, e.g., Michael R. Pendleton, Beyond the Threshold: The Criminal-
ization of Logging, 10 Soc’y & Nat. Res. 181, 181 (1997) (listing countries 
that demonstrate trend of establishing criminal sanctions for environmental 
crimes). The trend was also evident in states, including Ohio, for example, see 
Anthony J. Celebrezze, Jr., E. Dennis Muchnicki, J. Michael Marous & Mary 
Kay Jenkins-Smith, Criminal Enforcement of State Environmental Laws: 
The Ohio Solution, 14 Harv. Env’t L. Rev. 217, 218, 225, 225 n.26 (1990), 
which discusses the importance of criminal enforcement of state environ-
mental laws.
15	  Pub. L. No. 97-322, § 107(b), 30 Stat. 1151 (codified as amended at 33 
U.S.C. § 403). Enacted in 1899, this Act prohibits the unpermitted obstruc-
tion, alteration, or other such actions that impede in the navigable waters of 
the United States.
16	  16 U.S.C. § 3372 (1900). This Act bans the unpermitted, interstate trade 
in wildlife.
17	  The Refuse Act of 1899, 43 U.S.C. § 407, was the first federal statute to 
criminalize environmental violations. It was passed as a section of the Rivers 
and Harbors Act. Historical Development of Environmental Criminal Law, U. 
U.S. Dep’t of Just, Env’t & Nat. Res. Div. (May 13, 2015), https://www.jus-
tice.gov/enrd/about-division/historical-development-environmental-criminal-
law [hereinafter Historical Developments].
18	  It took more than half a century for policymakers and the public to under-
stand the scope of the environmental problems that they faced, and that lead 
to the development of the major environmental statutes passed by Congress 
in the 1970s. Christopher C. Dykes & Daniel G. Donahue, Environmental 
Law: A Legal Research Guide 3 (2018). In the 1970s and 1980s, it became 
apparent that individuals and companies would commit serious environmen-
tal crimes or engage in willful violations of environmental law, which war-
ranted stiffer penalties and the institutionalization of a system to police and 
prosecute criminal offenses. Id. See generally Raymond W. Mushal, Up From 
the Sewers: A Perspective on the Evolution of The Federal Environmental 
Crimes Program, Utah L. Rev. 1103, 1109–14 (2009).
19	  Prior to the 1980s, the general approach taken by the federal government 
to environmental enforcement was centered on securing injunctive relief or 
civil sanctions. Congress realized in the 1970s that environmental law needed 
sharper teeth and move to enhance penalties in federal statutes, rather than 
focusing only on civil enforcement. The passage of the CAA in 1970 was an 
important milestone, because it contained criminal enforcement provisions, 
but still only misdemeanor penalties for environmental crimes. It was not 
until the 198-s that Congress recognized the need to add felony provisions 
in most environmental laws to punish chronic and serious offenses. FIFRA, 
for example, does not contain felony provisions and scholars have argued the 
criminal enforcement of pesticide crimes lacks deterrent value as a result. See 
Robert I. McMurry & Stephen D. Ramsey, Environmental Crime: The Use of 
Criminal Sanctions in Enforcing Environmental Laws, 19 Loy. L. A. L. Rev. 
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1133, 1136-1141 (1986); Richard J. Lazarus, Assimilating Environmental Pro-
tection into Legal Rules and the Problem with Environmental Crime, 27 Loy. 
L. A. L. Rev. 867, 867-870 (1994); Michael J. McClary & Jessica B. Goldstein, 
FIFRA at 40: The Need for Felonies for Pesticide Crimes, 47 Env’t L. Rep. 
10767 (2017); Historical Developments, supra note 17.
20	  About the Office of Enforcement and Compliance Assurance (OECA), 
EPA, https://www.epa.gov/aboutepa/about-office-enforcement-and-compli-
ance-assurance-oeca (last visited Nov. 17, 2022).
21	  Mushal, supra note 18, at 1109.
22	  Id. at 1109, 1111; Medical Waste Tracking Act of 1988, Pub. L. No. 100-
582 (codified as amended at 18 U.S.C. § 3063(a)) (conferring law enforcement 
powers to the EPA); Memorandum from John Peter Suarez, EPA Assistant 
Administrator, to the Off. Crim. Enf’t, Forensics, and Training 7 (Dec. 15, 
2003), https://www.epa.gov/sites/production/files/documents/oceft-review03.
pdf (containing the management review report); Lazarus, supra note 19, at 
870–71.
23	  The Pollution Prosecution Act of 1990, Pub. L. No. 101-593 (codified 
at 42 U.S.C. § 4321 note), set a minimum of 200 investigative staff. Today 
the number of criminal investigators varies from 145 to around 200. See 
EPA America’s Environmental Crime Fighters 2, https://www.epa.gov/
sites/production/files/documents/oceftbrochure.pdf; Pub. Emps. for Env’t 
Resp., EPA-CID Agent Count (2019), https://www.peer.org/wp-content/
uploads/2019/11/11_21_19-Federal_Pollution_EPA_CID_Agent_Count.pdf.
24	  EPA Criminal Investigation Division (“CID”) houses criminal investiga-
tors—also referred to as Special Agents—to investigate serious violations of 
environmental law, and functions as the law enforcement arm of EPA. See 
Criminal Enforcement: Special Agents, EPA (Aug. 26, 2022), https://www.
epa.gov/enforcement/criminal-enforcement-special-agents.
25	  History, U.S. Dep’t of Just. (May 18, 2021), https://www.justice.gov/enrd/
history (describing the history of the Environmental and Natural Resources 
Division (“ENRD”)); Historical Developments, supra note 17.
26	  Joseph B. Block, Environmental Criminal Enforcement in the 1990s, 3 
Vill. Env’t L.J. 33, 34 (1992); Historical Developments, supra note 17.
27	  Environmental Crimes Section, U.S. Dep’t of Just., https://www.justice.
gov/enrd/environmental-crimes-section (last updated July 2, 2021).
28	  Id. Mushal, supra note 18, at 1103–07; EPA, Off of Crim. Enf’t, Foren-
sics & Training, CEFT At a Glance 1 (2017), https://www.epa.gov/sites/
default/files/2019-05/documents/oceft-at-a-glance-aug2017.pdf (stating that 
the seven signs of an environmental crime include: “Strong, offensive, or 
unusual chemical odors; Large numbers of dead birds, fish or other animals; 
Pipes or valves that bypass waste treatment systems; Tank trucks discharg-
ing into drains, manholes or surface waters; Oily slicks on bodies of water; 
Corroded, leaking waste containers; and Drums or containers dumped at odd 
hours in out-of-the-way places.” According to EPA: “federal law enforcement 
agents - with full Federal authority to conduct investigations, carry firearms, 
make arrests, and execute search and arrest warrants, investigate environ-
mental crimes, as do “specially trained investigators, chemists, engineers, 
technicians….and attorneys with environmental crimes expertise…EPA 
special agents talk and listen to suspects and witnesses, conduct surveillance, 
seize and analyze records, find people and information, work with forensics 
experts, prosecutors and other police involved, analyze evidence and data and 
testify in court).
29	  Joel A. Mintz, Some Thoughts on the Interdisciplinary Aspects of Envi-
ronmental Enforcement, 36 Env’t L. Rep. 10495, 10496 (2006).
30	  Id. at 10497; Michael Herz, Structures of Environmental Criminal 
Enforcement, 7 Fordham Env’;t L.J. 679, 702 (1996).
31	  As an overarching enforcement philosophy, EPA seeks the regulated 
community to remain in compliance with the law. Most violations of 
environmental law do not lend themselves to criminal prosecution. In most 
cases violations are not significant or willful actions. For those that commit 
the latter, EPA may seek that criminal remedies are applied to violators, in 
order to punish offenders and deter future offenses. See Michael L. Rustad, 
Thomas H. Koenig, & Erica R. Ferreira, Restorative Justice to Supple-
ment Deterrence-Based Punishment: An Empirical Study and Theoretical 
Reconceptualization of the EPA’s Power Plant Enforcement Initiative, 65 
Okla. L. Rev. 427 (2013); Types of Approaches to RCRA Corrective Action 
Enforcement Actions, EPA, https://www.epa.gov/enforcement/types-and-
approaches-rcra-corrective-action-enforcement-actions (last visited Oct. 22, 
2022) (identifying the types of remedies available following a violation of 
environmental law such as administrative, civil, and criminal enforcement 
tools); see also Basic Information on Enforcement, EPA, https://www.epa.

gov/enforcement/basic-information-enforcement (last visited Oct. 22, 2022) 
(noting civil administrative actions, civil judicial actions, and criminal 
action options as appropriate responses to varying degrees of violations and 
highlighting that criminal actions are “usually reserved for the most serious 
violations, those that are willful, or knowingly committed.”).
32	  See generally Memorandum from Lawrence E. Starfield, Acting Assis-
tant Adm’r, Off. of Enf’t and Compliance Assurance, on Using All Appropri-
ate Injunctive Relief Tools in Civil Enforcement Settlements (Apr. 26, 2021), 
https://www.epa.gov/enforcement/using-all-appropriate-injunctive-relief-
tools-civil-enforcement-settlements (outlining the full array of injunctive 
relief tools that could provide a civil remedy in enforcement settlements).
33	  Many of these tools are likely applied to companies or other organiza-
tions, rather than individuals, see generally Memorandum from Robert Van 
Heuvelen, Dir., Off. of Regul. Enf’t, on Guidance on Use of Penalty Policies 
in Administrative Litigation (Dec. 15, 1995), https://www.epa.gov/enforce-
ment/guidance-use-penalty-policies-administrative-litigation (generally 
outlining the guidance for EPA on “how penalty amounts should be pled and 
argued in administrative litigation and how penalty policies should be used in 
this process”); Memorandum from Susan Shinkman, Dir., Off. of Civ. Enf’t, 
on Securing Mitigation as Injunctive Relief in Civil Enforcement Settlements 
(Nov. 14, 2012), https://www.epa.gov/enforcement/securing-mitigation-
injunctive-relief-certain-civil-enforcement-settlements-2nd-edition (defining 
the civil remedy of mitigation as an injunctive relief “sought by the govern-
ment to remedy, reduce or offset past—and in some cases ongoing—harm 
caused by alleged violations in a particular case.”); Supplemental Environ-
mental Projects (SEPs), EPA, https://www.epa.gov/enforcement/supplemen-
tal-environmental-projects-seps (last visited Oct. 22, 2022) (summarizing 
the use of supplemental environmental projects as a factor of an enforcement 
agreement in response to an alleged environmental violation that has affected 
a community or the environment). Cleaning up hazardous waste found under 
“imminent hazard” provisions of RCRA means that responsible parties are 
subject to strict and severable liability for the costs of such cleanup. See Ken-
neth K. Kilbert, Re-Exploring Contribution under RCRA’s Imminent Hazards 
Provisions, 87 Neb. L. Rev. 420, 422 (2008) (highlighting how RCRA is used 
to hold parties responsible for cleanup costs of a contaminated site, however, 
does not impose joint and several liability upon defendants).
34	  EPA is authorized under RCRA to issue orders that are unilateral or on 
consent (i.e., with agreement) and unilateral orders demand that an entity 
comply with permit regulations under RCRA. EPA can issue administrative 
orders under RCRA or under enforcement authority granted under CERCLA. 
If a facility fails to comply with an order, EPA can seek to have it enforced 
in federal court and seek penalties for non-compliance. EPA also maintains 
authority to perform cleanup, remediation, or other work under the order and 
seek reimbursement for costs. Civil judicial actions can be sought by EPA 
or a state agency against a person or company that has not complied with a 
permit under RCRA, an administrative order, caused the release of hazardous 
waste, or caused substantial and imminent endangerment to a person(s) or 
the environment. Civil judicial actions tend to follow administrative actions 
or for cases of serious non-compliance, whereas criminal judicial actions 
can be sought for knowing violations. RCRA authorizes citizens to bring 
enforcement actions against violators or against EPA in federal court. Types 
and Approaches to RCRA Corrective Action Enforcement Actions, EPA, 
https://www.epa.gov/enforcement/types-and-approaches-rcra-corrective-
action-enforcement-actions#type (last visited Oct. 22, 2022) (conveying a 
brief summary of options for civil judicial actions may be brought against an 
alleged violator in state and federal court). See generally Timothy O. Schimpf, 
Unleash RCRA! Letting Loose the Corrective Action Process of RCRA can 
Change the World, 29 Wm. & Mary Env’t L. & Pol’y Rev. 481, 484–85, 489–
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