Sustainable Development Law & Policy

Volume 23 | Issue 2 Article 3

The Great Climate Migration: A Critique of Global Legal Standards
of Climate-Change Caused Harm

Mariah Stephens

Follow this and additional works at: https://digitalcommons.wcl.american.edu/sdlp

b Part of the Agriculture Law Commons, Constitutional Law Commons, Energy and Utilities Law
Commons, Environmental Law Commons, Food and Drug Law Commons, Health Law and Policy
Commons, Human Rights Law Commons, Intellectual Property Law Commons, International Law
Commons, International Trade Law Commons, Land Use Law Commons, Law and Society Commons, Law
of the Sea Commons, Litigation Commons, Natural Resources Law Commons, Qil, Gas, and Mineral Law
Commons, Public Law and Legal Theory Commons, and the Water Law Commons

Recommended Citation

Mariah Stephens (2023) "The Great Climate Migration: A Critique of Global Legal Standards of Climate-
Change Caused Harm," Sustainable Development Law & Policy. Vol. 23: Iss. 2, Article 3.

Available at: https://digitalcommons.wcl.american.edu/sdlp/vol23/iss2/3

This Feature is brought to you for free and open access by the Washington College of Law Journals & Law Reviews
at Digital Commons @ American University Washington College of Law. It has been accepted for inclusion in
Sustainable Development Law & Policy by an authorized editor of Digital Commons @ American University
Washington College of Law. For more information, please contact kclay@wcl.american.edu.


https://digitalcommons.wcl.american.edu/sdlp
https://digitalcommons.wcl.american.edu/sdlp/vol23
https://digitalcommons.wcl.american.edu/sdlp/vol23/iss2
https://digitalcommons.wcl.american.edu/sdlp/vol23/iss2/3
https://digitalcommons.wcl.american.edu/sdlp?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/581?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/589?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/891?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/891?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/599?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/844?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/901?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/901?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/847?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/896?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/609?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/609?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/848?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/852?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/853?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/855?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/855?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/910?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/863?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/864?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/864?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/871?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/887?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.wcl.american.edu/sdlp/vol23/iss2/3?utm_source=digitalcommons.wcl.american.edu%2Fsdlp%2Fvol23%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:kclay@wcl.american.edu

THE GREAT CLIMATE MIGRATION:
A CRITIQUE OF GLOBAL LEGAL STANDARDS
OF CLIMATE CHANGE-CAUSED HARM

by Mariah Stephens*

pproximately 2.4 billion people, or about forty percent
A of the global population, live within sixty miles (one-

hundred kilometers) of a coastline.' The United Nations
(“U.N.”) determined that “a sea level rise of half a meter could
displace 1.2 million people from low-lying islands in the Carib-
bean Sea and the Indian and Pacific Oceans, with that number
almost doubling if the sea level rises by two metres.”? The U.N.
also reports that “sudden weather-related hazards™ have internally
displaced an annual average of 21.5 million people since 2008.3
Within the next few decades, this number is likely to continue to
increase. As sea levels rise and weather events become more fre-
quent and severe, ecosystems will begin to collapse,* clean water
and fresh food will be harder to find, coasts and islands will be
engulfed by the sea, shelters will be damaged by storms and fires,
and biodiversity will suffer. Though many individuals will rebuild
in hopes of preserving their homes and families, their determi-
nation to stay could result in dangerous conditions and political
turmoil; others will have no choice but to abandon their homes in
search of a safer future, a phenomenon that has come to be known
as “The Great Climate Migration.”

The Teitiota family is an example of a family who tried
to anticipate the challenges ahead and moved before it was
too late. In 2007, Ioane Teitiota and his wife moved from their
home in Tarawa, Kiribati, an island nation in Oceania, to New
Zealand to start a family and build a safer life.® Although they
failed to renew their work visas when they expired in 2010,
Teitiota and his wife stayed until 2012 when they filed to be
recognized as refugees/protected persons.” Their request was
first denied by New Zealand’s Immigration and Protection
Tribunal (“IPT”), and, despite appealing the case all the way
to the New Zealand Supreme Court, the denial was never
reversed.® When Teitiota and his family were deported back to
Kiribati in 2015, he submitted a complaint to the U.N. Human
Rights Committee (“HRC”)? claiming that New Zealand both
violated his right to life and deprived him of his life as pro-
vided to him under the International Covenant on Civil and
Political Rights when they failed to adequately asses the risk
he and his family would face.!”

Teitiota and his wife made the tough choice to leave their
home country in 2007 when they realized, based on news reports
and weather conditions, that Kiribati had no future.!! The fresh
water supply and crops were continuously ruined by saltwater,
and the coasts were eroding during high tides. Additionally,

Tarawa, the main island, became more crowd as residents of
outlying islands moved inland to avoid harsh storms and be
closer to resources including hospitals and other government
services.!? These struggles demonstrate a changing climate and
rising sea levels, and they have taken a toll on the health and
safety of not only the Teitiota family, but also the other 125,000
people who call the island of Kiribati home.'* Climate change
and rising seas in Kiribati have resulted in malnutrition and vita-
min deficiencies due to the inability to maintain crop production,
increased chance of diarrhea and dehydration due to the poor
quality of drinking water, heightened risk of children drowning
due to flooding seawater, and a housing crisis and land disputes
due to overcrowding.

Even though Teitiota and his family feared they would
suffer the consequences described above if they were deported
and forced to return to Kiribati, the IPT denied their request for
asylum on the grounds that the family did not have enough evi-
dence to prove they faced “an imminent risk of being arbitrarily
deprived of life,”'* nor that their situation was substantially
different from the other citizens of the island."® Teitota argued
to HRC that he and his family should qualify as “refugees” as
defined by the Convention Relating to the Status of Refugees
(“Refugee Convention”).'® Article one of the Convention
describes a “refugee” as:

[one] . . . owing to well-founded fear of being perse-
cuted for reasons of race, religion, nationality, member-
ship of a particular social group or political opinion,
is outside the country of his nationality and is unable
or, owing to such fear, is unwilling to avail himself of
the protection of that country; or who, not having a
nationality and being outside the country of his former
habitual residence as a result of such events, is unable
or, owing to such fear, is unwilling to return to it.!”

While the IPT did not eliminate the possibility that
environmental degradation could “create pathways into the
Refugee Convention or protected person jurisdiction,”!® they
determined that Teitiota and his family did not qualify as
“refugees” under this definition.

The IPT’s ruling in this case was largely due to its determi-
nation that Teitiota failed to meet the threshold of imminence'®
because there was not “a sufficient degree of risk to his life.”?
While he could list all of the potential disasters and dangers that
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could affect his family resulting from a changing climate, the
court defines “imminence” as risk to life that is “at least likely
to occur,”?! and Teitiota could not specifically say with certainty
which harms were likely to occur and when.?? This situation is
strikingly similar to Massachusetts v. Environmental Protection
Agency (“EPA”),%? a landmark case in the United States where
the U.S. Supreme Court grappled with the issue of standing.
Specifically, the Court considered whether or not the harm from
greenhouse gasses created enough causation to prove an injury
that could be remedied by a court.?* The U.S. Supreme Court
in Massachusetts v. EPA ultimately held that Massachusetts had
standing to challenge the EPA’s denial of their petition.?> The
court determined that, while the risk was remote, it was neverthe-
less real 2 Alternatively, in Teitiota’s case, HRC determined that
“a person [could] only claim to be a victim [of a human rights
violation] . . . if he or she [was] actually affected.””’” While the
decision of Massachusetts v. EPA demonstates a legal acceptance
of climate change-related harms and proves that courts can influ-
ence signifigant remedies, Teitiota’s case reveals the continuing
limitations on remedying the slow, atypical nature of these types
of harms. The restriction of the language “an actual, imminent
harm” makes it extremely difficult for people, such as Teitiota and
his family, to plan ahead in an effort to avoid suffering.

The juxtaposition between Teitota’s case and Massachusetts
v. EPA brings up a very important and controversial question:
how do we prove and measure harms that result from climate
change? Climate change causes harm in unusual and unex-
pected ways. There is often not a direct effect with clear causa-
tion, thus making it harder for the courts to adjudicate injuries
caused by climate change.?® Additionally, what makes Teitiota’s
harm unique??® Granting Teitiota’s request for refugee status
in New Zealand could be the start of a slippery slope, opening
the door for relief to the other 50,000 people who also live in
South Tarawa®® and are suffering from similar hardships. The
IPT justified their decision to deny Teitiota’s request of refugee
status because, in addition to the lack of evidence that he would
not be able to grow food or obtain potable water, “he had not

ENDNOTES

been subjected to any land dispute in the past and there was no
evidence that he faced a real chance of suffering serious physi-
cal harm from violence linked to housing, land, or property in
the future.”®! The fact that the IPT partially defines “real risk’3?
as human conflict—something that would distinguish Teitiota’s
harm and suffering from the other island residents—is sig-
nificant. The IPT seems to oppose classifying Teitiota and his
family as “refugees” because the environmental harm has not
yet resulted in human conflict. This standard will make it much
harder to prove risk and harm in future climate migration cases.

When Teitiota and his family returned to Kiribati, members
did, in fact, suffer from significant health issues. For example,
one of his children contracted a serious blood poisoning that
caused their body to break out in boils.>3 While the Tribunal and
the Committee did not view risks such as this as “imminent” or
a result of human conflict,3* the resulting harm caused Teitiota
and his family immense suffering.’> Consequently, Teitiota’s
case demonstrates how challenging it can be to adjudicate issues
resulting from climate change migration, even in a case where
subsequent deportation ultimately proves the imminenece of
actual harm. Courts are hesitant to grant applicants asylum in
safer neighboring nations due to a lack of significant, imminent
risk as evidenced by the denial of asylum petitions by Teitiota
and others who are experiencing climate change in real and
quantifiable ways.

As more people begin to participate in the Great Climate
Migration,’® Teitiota’s case demonstrates the harsh realities of
the current international legal system. While the Teitiota case
might be a setback for climate migrants in Oceania who have
been forced out of their homes by unsafe conditions and rising
tides, some courts, such as the U.S. Supreme Court, are begin-
ning to utilize a new lens to view climate change-related harms.
It is now more important than ever to continue to contemplate
the impacts of our current legal frameworks and adjust the tradi-
tional legal concepts of standing, imminence, and human-based
conflict accordingly to reflect the emerging threats to lives and
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livlihoods posed by climate change. L))
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