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to assist you in continuing your pregnancy. 169

The requirements of this bill are far more careful than that of Arizona’s
S.B. 1318 or the original model bill—a trend that reversal bills, in general,
have followed. Newer reversal statutes have gotten more precise in their
language, and some, like Louisiana, have even abandoned the term
“reversal” altogether. The phrasing “assist you in continuing your
pregnancy”’—which does not promise any sort of affirmative reversal—
might be seen as technically more accurate by a judge. Similarly, in 2020, a
Michigan legislator proposed an abortion reversal bill that did not use the
word “reversal” at all; instead, the bill stated that a patient could “increase
the possibility of maintaining the pregnancy if the patient changes her
mind.”'”® During the 2020-21 legislative session, the South Dakota
legislature passed language stating that “even after a pregnant mother takes
Mifepristone or another drug approved by the FDA for the same use, it is
still possible to discontinue a drug-induced abortion by not taking the
prescribed Misoprostol” and that “information on discontinuing a drug-
induced abortion is available on the Department of Health website.”'”' The
language in the Michigan and South Dakota bills does not mention
progesterone therapy or Abortion Pill Rescue at all.'’”> This language
(“continuing  your  pregnancy,”  “maintaining the pregnancy,”
“discontinu[ing] a drug-induced abortion”) seems directly responsive to
judges who found that the word “reversal” itself was misleading.'”

169. H.B. § 578, 2020 Leg., Reg. Sess. (L . 202 ).
170. H.B. 5374, supra note 2
171. S.D.H.B. 30§ ( )(h) & (i) (202 ).

172. 1d. t (3)( ) & (b); see also Assemb. B. 80, 20 9-2020 Leg., Reg. Sess. (Wis.
20 9) (“If the wom n is considering or pl nning to h ve n bortion induced by n
bortion-inducing drug regimen th t includes mifepristone, th t the ingestion of the first
drug in the bortion-inducing drug regimen m y not result in n immedi te bortion nd
th t, if the wom n ch nges her mind fter ingesting the first drug, the woman may be
able to continue the pregnancy but time is of the essence nd she should cont ct
physici n to discuss options or consult the inform tion provided in the m teri ls under
p rt(d)toloc te he Ith ¢ re profession 1th tc n ssist in counter cting the effects of
the drug.”) (emph sis dded). While the South D kot bill does not directly reference
the Abortion Rescue Hotline, it does require providers to duplic te the st tement bove
nd point p tients to  “phone number, website, nd ny other cont ct inform tion
provided to the dep rtment by physici ns or other entities, who or th t h ve indic ted
their Dbility nd willingness to provide ssist nce, twenty-four hours per d y, sevend ys
week, to  wom n seeking to discontinue n bortion.” Presum bly, the dep rtment
would h ve to reference APR to comply with this requirement.

173. Tenn. Prelim. Inj. Ord. t 4 -42, 45-46 (“The pool of women re ding the
m nd ted mess ge, however, will undoubtedly include p tients whose pregn ncies will
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Many of the critiques made by the Arizona plaintiffs have been addressed;
the more recent bills, like Louisiana’s 2021 bill, specify that the technique
applies only to medication abortions affected by mifepristone. The
Louisiana bill does not require physicians to literally speak the government-
mandated message; instead, the patients receive the printed information upon
discharge. Critically, the timing of the message alleviates potential concerns
about the prospect of reversal pushing uncertain abortion patients to take
mifepristone under the misguided idea that they can reverse its effects
later.'” The bill does not include penalties for providers that do not comply.

At their core, these bills still suffer from one fundamental problem: they
promote a therapy that has not been proven to be safe or effective. As a
subject of litigation, judges—especially those who are not sympathetic to
abortion or see the abortion decision as emotionally wrought—might look
more favorably on bills that simply present information about the option of
progesterone therapy after a patient has taken mifepristone.

III: CHALLENGING ABORTION REVERSAL AS LAW

Abortion reversal bills typically amend or supplement abortion-specific
informed consent statutes.'”> Although the substance of abortion reversal
bills is relatively new, the anti-choice strategy of forcing providers to
“disclose” unnecessary or misleading information to abortion patients as part
of the informed consent process is not.!’® Indeed, reversal bills fit neatly

terminate after taking the first pill, and it is undisputed that progesterone therapy will not
“reverse” the abortions of those patients. The word “reversal” makes the mandated
message untruthful and/or misleading because it promises more than progesterone
therapy has even attempted to deliver. Additionally, the term “reverse” does not
accurately describe the theory underlying Dr. Delgado’s progesterone therapy . .. .”);
N.D. Prelim. Inj. Ord. at 1149 (“First, the statement that ‘it may be possible to reverse
the effects of an abortion-inducing drug’ is misleading at best. The State’s own expert,
Dr. Obritsch, admits that: ‘The term ‘abortion reversal’ is somewhat misleading in that
an abortion is not reversed but rather, abortion is prevented from occurring ... by
preventing the antiprogesterone effect of mifepristone from exerting its effect upon the
pregnancy.’”).

174. See, e.g., Tenn. Prelim. Inj. Ord. at 1138 (“Finally, the timing of this message—
requiring that it be conveyed before the patient makes the decision to begin the
procedure—contributes to its misleading nature.”).

175. See, e.g., S.B. 341, 92d Gen. Assemb., 2019 Reg. Sess. (Ark. 2019). (“An Act
To Amend The Woman’s Right To Know Act; To Provide Information on Reversing
The Effects of Abortion-Inducing Drugs; And For Other Purposes™); S.B. 1243, 64th
Leg., 2d Reg. Sess., (Idaho 2018). (“In order to provide assistance in assuring that the
consent to an abortion is truly informed consent . . . .”); H.F. 53, 89th Leg., Reg. Assemb
.Leg. (Iowa 2021). (“An Act relating to informed consent for medication abortions.”).

176. See, e.g., Mandatory Counseling for Abortion, GUTTMACHER INST. (Jan. 2020),
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within a decades-old framework that paints abortion patients as indecisive,
desperate, and easily swayed by outside influence.!”’ Ironically, as several
federal judges have pointed out when striking down abortion reversal bills,
the claim that abortion can be reversed could actually lead an uncertain
patient to take mifepristone because she thinks she can “reverse” its effects
if she changes her mind. Thus, rather than ensuring that patients are making
the abortion decision with all the information they need, reversal bills
mislead patients about the impact of mifepristone on their pregnancy. The
handful of courts that have considered reversal mandates have expressed
deep concern about laws requiring that physicians speak a government
message against their best medical judgment and held that these laws likely
violate the First Amendment’s prohibition against compelled speech. This
section provides the legal and medical background for First Amendment
challenges to reversal laws on the ground that they compel misleading and
untruthful speech by physicians and offers a potential novel challenge on the
ground that the laws also violate a patient’s complementary right not to
listen.

A. Informed Consent and Decisional Certainty

Informed consent plays a crucial role in the doctor-patient relationship and
reflects respect for patient autonomy—one of the “four main principles that
should guide the practice of medicine.”'” Patient autonomy and self-
determination “preserve[] an individual’s ability to make and carry out
informed decisions that arise from unbiased and thoughtful deliberation.”'”

https://www.guttmacher.org/evidence-you-can-use/mandatory-counseling-abortion.
(listing inaccurate information included in biased counseling, like the non-existing link
between abortion and breast cancer or the existence of “post-abortion stress syndrome.”).

177. See, e.g., Our Passion, Heartbeat Int’l, https://www.heartbeatinternational.org
/about/our-passion (“Heartbeat’s life-saving mission... We RENEW broken cities
around the world, by developing pregnancy centers where abortion clinics are the only
alternative for abortion-vulnerable women.”); see also Maya Manian, The Irrational
Woman: Informed Consent and Abortion Decision-Making, 16 DUKE J. GENDER L. &
PoL’y 223, 225 (2009); Reva B. Siegel, The New Politics of Abortion: An Equality
Analysis of Woman-Protective Abortion Restrictions, U. ILL. L. REV. 991 (2007) (“South
Dakota’s [abortion counseling] statute illustrates the shift from fetal-focused to gender-
based justifications for abortion restrictions. The legislative history gives a lengthy
account of how abortion hurts women, sometimes explaining these harms in the language
of public health, sometimes in the language of informed consent, and sometimes in the
language of natural law . ... [T]hese justifications rest on gender stereotypes about
women’s capacity and women’s roles.”).

178. Jaime Staples King & Benjamin W. Moulton, Rethinking Informed Consent: The
Case for Shared Medical Decision-Making, 32 AM. J.L. & MED. 429, 435 (2006).

179. Id.
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As experts in their fields, healthcare providers often have significantly more
information about a patient’s condition or the risks and benefits of any
treatment plan. Because of the power dynamic and knowledge gap between
doctors and patients, violating informed consent constitutes medical
malpractice.'® The first informed consent claim was famously recognized
by Justice Cardozo in Schloendorff v. New York General Hospital '
Cardozo wrote, “[e]very human being of adult years and sound mind has a
right to determine what shall be done with his body; and a surgeon who
performs an operation without his patient’s consent, commits an assault.”'**
One hundred years later, all fifty states have codified informed consent
requirements and offer legal recourse to patients who did not properly
consent to treatment. '’

Abortion is no different from any other medical procedure or treatment.
Before choosing a medication or surgical abortion, doctors must present their
patients with all the relevant medical information about their choice,
including the risks and benefits of each option. For example, abortion
providers should always tell their patients about risks from infection or
ectopic pregnancy.'® The informed consent process is meant to provide
patients with “sufficient knowledge regarding their medical condition and
treatment choices to make an autonomous medical decision.”'® The process
is not meant to sway the patient to choose a particular course of treatment.

Precisely because abortion is not reversible, abortion providers—Ilike all
medical professionals guiding their patients through a particular treatment—
employ safeguards to ensure that each abortion patient is sure of her decision
and isn’t being pressured to have the abortion. Quality providers screen for
intimate partner violence (“IPV”") and coercion.'®® In addition to screening

180. Canterbury v. Spence, 464 F.2d 772, 780-81 (D.D.C. 1972). In the United States,
about half of states use a patient-based standard for informed consent claims—i.e., that
what a reasonable patient would expect to be told before treatment determines the scope
of informed consent. Other states use a physician-based standard, which “require[s]
physicians to inform a patient of the risks, benefits and alternatives to a treatment in the
same manner that a ‘reasonably prudent practitioner’ in the field would.” King &
Moulton, supra note 178, at 430.

181. Schloendorff v. Soc’y of N.Y. Hospital, 211 N.E. 125 (N.Y. 1914).
182. Id. at 126.
183. Manian, supra note 177, at 235-37.

184. See, e.g., Cleland et al., supra note 14, at 5 and Upadhyay et al., supra note 14,
at 176.

185. King & Moulton, supra note 178, at 435.

186. Number 518, Committee on Health Care for Underserved Women, (Feb. 2012),
https://www.acog.org/clinical/clinical-guidance/committee-
opinion/articles/2012/02/intimate-partner-violence.
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for outside influence, the standard of care for abortion providers is to assess
patients for what’s known as “decisional conflict” and “decisional certainty’:

Decisional conflict is defined as a state of uncertainty about a course of
action when the choices involve risk, loss, regret, or a challenge to
personal values. Assessing and responding to decisional conflict—and its
corollary, decisional certainty—is routine in health care, particularly in
fields such as obstetrics and oncology where decisions often require
balancing complex benefits and risks which are sensitive to patients’
preferences and values.'®’

Qualitative scales have been developed to determine the level of certainty
a patient feels before undergoing treatment. For example, the Decisional
Conflict Scale measures four domains that reflect levels of certainty in
decision-making: “[U]nderstanding of the different health care options
available; clarity about which risks and benefits matter most; level of support
or pressure felt in making a decision; and difficulty in choosing a course of
action.”'™ In a study of patients subject to state laws that required waiting
periods before abortion—allegedly a way to enhance certainty in the abortion
decision-making process—researchers found that abortion patients typically
experience very little decisional conflict.'"® Indeed, abortion patients
experience less decisional conflict than patients undergoing knee surgery,
prostate cancer treatment, prenatal testing after infertility, or mastectomy.'*’

Decisional conflict and decisional certainty are important concepts in the
reversal context for obvious reasons. First, very few abortion patients
“regret” their abortions and most rank relatively high on measurements of
decisional certainty, including how stable that decision remains after the
abortion."”!  So while “[e]valuating how certain a woman is about her

187. See, e.g., Lauren J. Ralph et al., Measuring Decisional Certainty Among Women
Seeking Abortion, 95 CONTRACEPTION 269, 269 (2017).

188. See, e.g., Iris Jovel et al., Abortion Waiting Periods and Decision Certainty
Among People Searching Online for Abortion Care, 137 OBSTETRICS & GYNECOLOGY
597,599 (2021).

189. Id. at 597.

190. Advancing New Standards in Reproductive Health, Women Are Certain About
Their Decision to Have an Abortion (Oct. 10, 2016), https://www.ansirh.org/research/
research/women-are-certain-about-their-decision-have-abortion.

191. Jovel et al., supra note 189, at 601 (“Overall, in this sample of people searching
for abortion information online, those who had obtained abortions by follow-up had the
most stable levels of decision certainty over time, which is consistent with previous
literature.”); Corrine H. Rocca et al., Decision Rightness and Emotional Responses to
Abortion in the United States: A Longitudinal Study, 10 PLOS ONE (2015) (“Instead, as
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decision to obtain an abortion is. .. an important component of abortion
care,” abortion reversal laws (and other biased “informed consent” laws)
promote the idea “that women experience more conflict about abortion than
other healthcare decisions and require additional time or information”
beyond the standard informed consent process, which is simply not true.'*?
Moreover, for a patient who is experiencing high decisional conflict about
her abortion, information about abortion reversal may cause her to push
through that uncertainty and take mifepristone if she believes that reversing
mifepristone’s effects is possible, with potentially tragic results.

B. Informed Consent, Professional Speech, & The First Amendment

Although litigators have challenged abortion reversal mandates on
multiple constitutional grounds,'”> the most common—and successful—
challenges have been claims that reversal laws violate the First Amendment
by compelling physicians to speak a government message. The First
Amendment free speech right encompasses both the right to speak and the
right not to speak.'™ The compelled speech prohibition protects against three
“distinct evils of government speech regulation: incompetence,
entrenchment, and intolerance.”’” Content-based regulations are
“presumptively unconstitutional” and require the government to satisty strict
scrutiny (i.e., demonstrate that the law is narrowly tailored to serve a
compelling state interest) before a court will uphold the law."”® As Justice

previous analyses of earlier subsets of the data analyzed here show, feelings of relief
predominate among women who have obtained an abortion in the week following the
abortion... and all emotions decline in intensity over the three years after the
abortion . . . . This same study also found no evidence that significant numbers of women
regret their abortion decisions; 95% of women reported that abortion was the right
decision three years after their abortion.”) (citations of previous publications of the
author’s work omitted)).

192. Ralph, supra note 187, at 3.

193. Other claims include Equal Protection (in Tennessee, Oklahoma, and Indiana),
Procedural Due Process (in Oklahoma and North Dakota), and Substantive Due Process
(in Arizona and Indiana). All of the courts to review reversal mandates have ruled on
free speech grounds. Substantive due process claims on behalf of patients are discussed
later in this Part.

194. N.D. Prelim. Inj. Order at 1148 (citing Wooley v. Maynard, 430 U.S. 705, 714
(1977)).

195. Caroline Mala Corbin, The First Amendment Right Against Compelled Listening,
89 B.U.L. REV. 939, 996 (2009) (quoting Dale Carpenter, The Antipaternalism Principle
in the First Amendment, 37 CREIGHTON L. REV. 579, 635 (2004)).

196. Id. (quoting Reed v. Town of Gilbert, 135 S. Ct. 2218, 2226 (2015) and NIFLA
v. Becerra, 138 S. Ct. 2361, 2371 (2018)).
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Clarence Thomas noted in National Institute of Family & Life Advocates
(“NIFLA”) v. Becerra, the right to free speech is particularly important in
the realms of medicine and public health, “where information can save
lives.”"’

Abortion reversal bills are part of a broader, decades-long trend that
attempts to use the informed consent dialogue to talk patients out of abortion.
Since Roe v. Wade, states have proposed and passed abortion-specific
“informed consent” laws that direct physicians to present abortion patients
with misleading information meant to sway them in favor of childbirth.
Some of these laws misrepresent the physical risks of abortion by claiming
that abortion causes breast cancer and infertility.'”® Others focus on the
“humanity” of the embryo or fetus by requiring physicians to show their
patients an ultrasound of their fetus in real-time, or to describe fetal
development in detail.'”

Before Planned Parenthood v. Casey, the Supreme Court struck down the
substance of such anti-choice informed consent laws on multiple occasions
and stressed the importance of insulating the informed consent process from
anti-choice state influence.*”®  For example, in Akron Center for
Reproductive Rights v. City of Akron, the Supreme Court struck down a
statute that required physicians to give their patients inaccurate information
about abortion, including statements that abortion “can result in severe
emotional disturbances” and cause “sterility and miscarriage and prematurity
in subsequent pregnancies.”*®' The law also required physicians to make a
statement that “the unborn child is a human life from the moment of
conception” and describe “the anatomical and physiological characteristics

197. NIFLA v. Becerra, 138 S. Ct. 2361, 2374 (2018).

198. Roev. Wade, 410 U.S. 113, 166 (1973); see Mandatory Counseling for Abortion,
supra note 44, see also American College of Obstetricians and Gynecologists,
Committee Opinion No. 434. Induced Abortion & Breast Cancer Risk, 113 OBSTETRICS
& GYNECOLOGY 1417 (2009) (reaffirmed 2019); Jen Gunther, Can An Abortion Affect
Your Fertility?, N.Y. TIMES (May 30, 2019), https://nyti.ms/3azPWck.

199. CAROL SANGER, ABOUT ABORTION: TERMINATING PREGNANCY IN TWENTY-
FIRST-CENTURY AMERICA 115 (The Belknap Press of Harvard University Press 2017);
CAROL SANGER, Seeing and Believing: Mandatory Ultrasound and The Path to a
Protected Choice, 56 UCLA. L. REV. 351, 387 (2008) [hereinafter Sanger, Seeing and
Believing].

200. See Planned Parenthood v. Casey, 505 U.S. 833, 838-41 (discussing Section
3205’s informed consent provision, which discusses abortion under Pennsylvania
statute).

201. 462 U.S. 416,423 (1983); see also Thornburgh v. Am. Coll. of Obstetricians and
Gynecologists, 476 U.S. 747, 760 (1986) (striking down informed consent regulations
“designed to influence the woman’s informed choice between abortion and childbirth.”)
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of the particular unborn child at the gestational point of development at
which time the abortion is to be performed . ...”?°** Although the Court
recognized the state had an interest in protecting maternal health after the
first trimester, that interest did not allow for regulations that “depart from
accepted medical practice” or “justify abortion regulations designed to
influence the woman’s informed choice between abortion or childbirth.”?%*
In striking down the informed consent provisions, the Court stressed the
importance of the doctor-patient relationship and the physician’s role in

facilitating medical decision-making:

The Court also has recognized, because abortion is a medical procedure
that the full vindication of the woman’s fundamental right necessarily
requires that her physician be given the room he needs to make his best
medical judgment. ... The physician’s exercise of this medical judgment
encompasses both assisting the woman in the decision-making process
and implementing her decision should she choose abortion.*”’

In Planned Parenthood v. Casey, the Supreme Court departed from its
post-Roe stance on pro-life informed consent and held that “truthful, non-
misleading information about the nature of the procedure, the attendant
health risks and those of childbirth” was not a constitutional violation.**®
This was true “even when in doing so the State expresses a preference for
childbirth over abortion.”*” Under this rubric, even laws that blatantly
espouse anti-choice ideology (like the idea that life begins at conception)
may survive constitutional scrutiny.**®

Scholars and litigators have suggested myriad ways that biased counseling
laws might violate the rights of both doctors and patients—by compelling
physicians to provide inaccurate information to their patients,*”® by

202. 462 U.S. 416, 424 (1983).

203. Id. at 430-31.

204. Id. at 444.

205. Id. at 427.

206. 505 U.S. 833, 882 (1992); see also Manian, supra note 177, at 250.
207. Casey, 505 U.S. at 883.

208. See, e.g., Planned Parenthood Minn., N.D., S.D., v. Rounds, 530 F.3d 724, 726
(8th Cir. 2008) (upholding a statute requiring that physicians tell patients “[t]hat the
abortion will terminate the life of a whole, separate, unique, living human being.”)

209. Vandewalker, supra note 8, at 8; Robert Post, Informed Consent to Abortion: A
First Amendment Analysis of Compelled Physician Speech,2007 U.ILL. L. REV 939, 940
(2007); David Orentlicher, Abortion and Compelled Physician Speech, J.L. MED. &
ETHICS 9, 13 (2015).
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compelling patients to hear inaccurate information,*'° by relying on improper
gender stereotypes,’!! and by interfering with the abortion decision-making
process.?'? Unfortunately, courts are split about the constitutional viability
of these laws as either complying with Casey’s “truthful, non-misleading
information” mandate or impermissibly interfering with an abortion patient’s
decision-making.?"?

The challenge, then, for advocates who hope to attack abortion reversal
requirements through constitutional law is to demonstrate that abortion
reversal is both false and misleading under Casey and its progeny.”'* In
2018, advocates opposing abortion pill reversal found an unlikely (and
inadvertent) ally in Justice Clarence Thomas, who wrote the majority
opinion in NIFLA v. Becerra, which struck down a California law that
required Crisis Pregnancy Centers (“CPCs”) to give their patients
information about low-cost state reproductive services provided by the state,
including abortion.?'> Although NIFLA was perceived to be an anti-choice
decision written by an anti-choice justice, both opinions striking down
abortion reversal bills—written by federal judges in North Dakota and
Tennessee, respectively—have treated NIFLA as supportive precedent.?'®

NIFLA challenged the California Reproductive Freedom, Accountability,
Comprehensive Care, and Transparency (“FACT”) Act, which required both
unlicensed and licensed “covered facilities” to “disseminate a government-
drafted notice” stating that “California has public programs that provide
immediate free or low-cost access to comprehensive family planning

210. Corbin, supra note 195, at 996 (arguing that biased counseling bills violate an
as-yet-unrecognized right against compelled listening).

211. Siegel, supra note 171, at 993.
212. Sanger, Seeing and Believing, supra note 192, at 387.

213. Compare Planned Parenthood v. Casey, 505 U.S. 833, 881; with Rounds, 530
F.3d at 726; and Stuart v. Camnitz, 774 F.3d 238, 242 (4th Cir. 2014) (striking down a
requirement that physicians show abortion patients a real-time image of an ultrasound
and describe the image as a violation of free speech). As discussed in the next sub-
section, trying to fit physician First Amendment claims into the Casey undue burden
framework (which presumes that patients’ abortion rights are at stake) often obscures the
free speech right of the physician, independent of the abortion context.

214. See 505 U.S. at 838.
215. 138 S. Ct. 2361 (2018).

216. A state district court in Oklahoma also temporarily enjoined the reversal
mandate, which was challenged as a violation of free speech, procedural due process,
and Oklahoma’s “special law” (i.e., state Equal Protection). The judgment summarily
granted Plaintiffs’ Motion for a Temporary Injunction but did not outline its reasoning
for doing so. Okla. Judgment.
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services. . . prenatal care, and abortion for eligible women.”*'” Although the
bill technically covered abortion providers, the legislation was clearly aimed
at curbing CPCs.?'® The legal question at issue in NIFLA was whether the
notice requirement, as applied to both the licensed and unlicensed facilities,
constituted compelled speech by the government in violation of the First
Amendment. The Ninth Circuit denied plaintiffs’ motion for a preliminary
injunction, holding that the licensed notice would survive a lower level of
scrutiny applied to “professional speech” and that the unlicensed notice
would survive any level of scrutiny.*"’

The majority opinion rejected California’s argument (and Ninth Circuit
precedent) that the licensed notice should survive a lower level of scrutiny
applied to “professional speech.” Indeed, Justice Thomas rejected the idea
that “professional speech” was an appropriate category to carve out of
broader First Amendment protections at all.*** In so doing, the NIFLA
decision invoked the ways that “governments have manipulated the doctor-
patient discourse to increase state power and suppress minorities,” including
Chinese physicians who were “dispatched to the countryside to convince
peasants to use contraception” and Soviet physicians who, at the
government’s request, “reject[ed] requests for medical leave” from workers
constructing the Siberian railroad.**!

217. NIFLA v. Becerra, 138 S. Ct. 2361, 2369 (2018). Licensed covered facilities
included those with the “primary purpose of providing family planning or pregnancy-
related services” and satisfied at least two of six other requirements, including those that
(1) offer ultrasounds, (2) provide or counsel about contraception, (3) offer pregnancy
tests or diagnosis, (4) “advertise[] or solicit[] patrons with offers to provide prenatal
sonography, pregnancy tests, or pregnancy options counseling,” (5) offer abortion
services, or (6) collect health information from clients. The bill also required unlicensed
covered facilities (those that provide pregnancy-related services and satisfy two of four
requirements) to provide a “government-drafted notice” on site and in advertising
materials stating that the facility is not licensed by the State of California and does not
have a licensed medical provider on site. /d. at 2368—70.

218. See, e.g., Amy Everitt, Unmasking Fake Clinics: The Truth About Crisis
Pregnancy Centers in California, NARAL PRO-CHOICE CALIF. FOUND. 1, 2 (2010),
https://www.sfcityattorney.org/wp-content/uploads/2015/08/Unmasking-Fake-Clinics-
The-Truth-About-Crisis-Pregnancy-Centers-in-California-.pdf (finding after
investigation that a majority of CPCs promoted false statements about links between
abortion and breast cancer, infertility, and mental health problems).

219. NIFLA, 138 S. Ct. at 2370 (citing Nat’l Inst. of Fam. & Life Advocs. v.
Harris, 839 F.3d 823, 845 (9th Cir. 2016)).

220. Id. at2371-72.

221. Id. at 2374 (citing Paula Berg, Toward a First Amendment Theory of Doctor-
Patient Discourse and the Right to Receive Unbiased Medical Advice, 74 B.U.L. REV.
201 (1994)). Ironically, Berg’s article argues that the informed consent scripts upheld
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