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[. INTRODUCTION

Laddy Curtis Valentine is a 69-year-old man suffering from high blood
pressure, hypertension, nerve damage from a stroke, atrophy and weakness
in the upper-left extremity, and limited ability to grip with his left hand.'
Richard Elvin King is a 73-year-old man with diabetes, high blood pressure,
chronic kidney failure, hyperlipidemia, and kidney disease.” Mr. Valentine
and Mr. King are just two of the 1,132 men imprisoned in the Wallace Pack
Unit (“the Pack Unit”) in Grimes County, Texas.® Like Mr. Valentine and
Mr. King, approximately 800 incarcerated men housed in the Pack Unit are
over the age of sixty-five, and the majority of them have serious medical
conditions.*

Between April and September 2020, twenty people incarcerated in the
Pack Unit died after being infected with COVID-19, representing more than
eleven percent of COVID-19 deaths in the entire Texas Department of

1. See Valentine v. Collier, 490 F. Supp. 3d 1121, 1128 (S.D. Tex. 2020) (listing
Mr. Valentine’s health conditions).
2. See id. (listing Mr. King’s health conditions).

3. Seeid. at 1131 (stating there were 1,132 people incarcerated at the Pack Unit as
of June 29, 2020).

4. See id. (stating the majority of those incarcerated in the Pack Unit are elderly
and/or have health problems); see also Valentine v. Collier, 455 F. Supp. 3d 308, 314-
15 (S.D. Tex. 2020) (explaining that the Pack Unit is a Type-1 Geriatric Prison, which
means that its population is “predominantly and disproportionately elderly and ill”).
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Criminal Justice (“TDCJ”).> Since the first positive case in April 2020, over
500 people incarcerated in the Pack Unit have tested positive for the virus.®
Because the Pack Unit is a dormitory-style facility, it is difficult to remain
six feet apart at all times, as recommended by the Centers for Disease Control
and Prevention (“CDC”).” However, there are several ways the
administrators of the unit could create more space between people, such as
requiring those incarcerated to sleep head-to-foot to increase the distance
between their faces in neighboring cubicles while they sleep.® TDCJ first
adopted a written policy to address COVID-19 on March 20, 2020, and has
updated it six times since its first version, which initially did not include all
of the CDC’s guidelines.” Although the Pack Unit put an initial social
distancing plan in place, it did not address every potential issue, including
the fact that people remained less than six feet apart when sleeping. '

Even with a written COVID-19 policy in place, Pack Unit officials did not
enforce several aspects of the policy, most significantly the social distancing
requirements.'! For example, the policy stated that the people would be fed
one dorm at a time to allow just one person to eat per table, but when
mealtimes began “taking too long,” the Pack Unit went back to seating three
or four people per table.'” In addition, multiple dormitories share a
community shower at the prison."> Although only one dormitory was
allowed to shower at a time, the showerheads are all directly next to each

5. See Valentine, 490 F. Supp. 3d at 1121, 1172 (stating there were twenty total
COVID-19 deaths in the Pack Unit as of Sept. 29, 2020); see also COVID-19 Updates,
Tex. Dep’T oOF CrRM. Just. (last updated Sept. 21, 2021),
https://tdem.maps.arcgis.com/apps/dashboards/2{f5d30a425345938e2806eef44c3cbf
(stating that eighty-six TDCJ inmates died from COVID-19 and 101 TDCJ inmates
presumably died from COVID).

6. See Valentine, 490 F. Supp. 3d at 1135 (stating that at least 505 of those
incarcerated in the Pack Unit tested positive as of Sept. 29, 2020).

7. See id. at 1131 (explaining that most men incarcerated in the Pack Unit live in
small cubicles next to each other with only waist-high walls).

8. Seeid. at 1138-40 (detailing different ideas for spreading inmates out throughout
the Pack Unit).

9. See id. at 1137 (explaining that Policy B-14.52 applies to all TDC]J institutions,
including the Pack Unit).

10. See id. at 1138 (stating that TDCJ official never instructed inmates to sleep head-
to-foot, nor spread inmates out when there were empty cubicles).

11. Seeid. at 1139 (stating that different dorms frequently overlapped during shower
times and officials only “sometimes” enforced social distancing in the hallways).

12. See id. at 1138 (explaining that with two or more inmates sitting at a table, it is
impossible to stay six feet apart).

13. Seeid. at 1131, 1139 (stating that multiple dorms share one shower).
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other, making it impossible for people to remain six feet apart when the
community shower is full.'* In addition, TDCJ did not give incarcerated
people extra toilet paper or soap when requested despite the policy requiring
otherwise." Incarcerated people in the Pack Unit did not receive access to a
greater supply of cleaning materials than they had before the pandemic—
which was not enough even then.'®

This Comment argues that the conditions of confinement in the Pack Unit
during the COVID-19 pandemic violated the Eighth Amendment to the
United States Constitution because TDCJ officials were deliberately
indifferent to a substantial risk of serious harm.'” Part II describes the spread
of COVID-19 and its prevalence in the United States, the basis for Eighth
Amendment challenges, and the deliberate indifference requirement.'® Part
IIT argues that the prison’s disregard of CDC guidelines in a global health
crisis amounts to deliberate indifference, and therefore should be considered
cruel and unusual punishment under the Eighth Amendment.'’ Part III also
argues that the Fifth Circuit’s deliberate indifference test is inadequate to
address prison conditions during a global pandemic because it does not
effectively hold prison officials accountable.?® Finally, Part IV recommends
modifying the Prison Litigation Reform Act (“PLRA”) to allow more
flexibility amid a deadly pandemic.?’

14. See id. at 1139 (detailing the lack of space in the showers).

15. Seeid. at 1141 (stating that inmates are supposed to be able to request more soap
and toilet paper than what they get in their usual weekly allotment, but many inmates
have said officers deny their requests).

16. Seeid. at 1143-44 (stating that cleaning supplies for inmates who work as janitors
typically run out halfway through a shift, and extra supplies are not available when
requested).

17. See Valentine v. Collier, 978 F.3d 154, 158 (5th Cir. 2020) (granting TDCJ’s
motion to stay a permanent injunction that required prison officials to implement basic
safety measures); see also U.S. CONST. amend. VIII (stating the government cannot
inflict cruel and unusual punishment).

18. See infra Part Il (discussing COVID-19, the Eighth Amendment, and how
different circuits have defined deliberate indifference).

19. See infra Part 111 (arguing the Pack Unit officials effectively ignored the Pack
Unit inmates’ medical needs by taking action they knew would be inadequate).

20. See id. (arguing the Fifth Circuit’s test allows officials to take any action to
satisfy constitutional requirements, without considering whether the officials took the
right or best action).

21. See infra Part IV (discussing the need for flexibility in the wake of COVID-19
to avoid an even greater loss of life).
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II. BACKGROUND

A. COVID-19 in the United States

COVID-19 has killed over 614,000 people in the United States, a number
that grows each day.”? The Centers for Disease Control and Prevention
(“CDC”) identified several practices that reduce the risk of spreading and
contracting COVID-19; including wearing a face mask, staying at least six
feet from others, avoiding crowds and poorly ventilated indoor spaces, and
regularly washing hands or using hand sanitizer.> Although these actions
may be easy for the average person to implement, people who are
incarcerated have no control over their daily lives—including the ability to
practice basic hygiene.?* In addition, the lack of personal space, coupled
with the overcrowding of U.S. facilities as a result of mass incarceration, has
caused COVID-19 to spread rapidly within prisons, creating a dire situation
for people incarcerated.”> There have been at least 398,627 positive cases of
COVID-19 and 2,715 deaths resulting from COVID-19 among people
incarcerated in state and federal prisons.”® These high rates of infection and
death have led to several lawsuits alleging unconstitutional conditions, but
many have been unsuccessful.?’

22. See CDC COVID Data Tracker, CTRS. FOR DISEASE CONTROL & PREVENTION
(last updated August 7, 2021 12:26 PM), https://covid.cdc.gov/covid-data-
tracker/#cases_totaldeaths (demonstrating the rapid rate of infection from the SARS-
CoV-2 virus, also known as the Coronavirus disease or COVID-19, throughout the U.S.).

23. See How to Protect Yourself & Others, CTRS. FOR DISEASE CONTROL &
PREVENTION (last updated July 26, 2021), https://www.cdc.gov/coronavirus/2019-
ncov/prevent-getting-sick/prevention.html, (explaining that the risk of COVID-19
exposure grows with the number of people a person is around).

24. See, e.g., Olivia Rizzo & Brianna Sohl, Cruel and Unusual Punishment:
Incarceration in a Pandemic, IN-TRAINING (June 15, 2020), https://in-training.org/cruel-
and-unusual-punishment-incarceration-in-a-pandemic-19868 (describing prison
practices that spread disease, including alcohol-based hand sanitizer bans and inmate
transfers across facilities).

25. Seeid. (stating that U.S. prisons are over-capacity); see also Valentine v. Collier,
455 F. Supp. 3d 308, 315 (S.D. Tex. 2020) (explaining the “congregative nature” of
prisons).

26. See generally Katie Park & Tom Meagher, A State-by-State Look at Coronavirus
in Prisons, THE MARSHALL PROJECT (last updated July 1, 2021, 1:00 PM),
https://www.themarshallproject.org/2020/05/01/a-state-by-state-look-at-coronavirus-in-
prisons (demonstrating the disproportionate impact COVID-19 has had on state and
federal incarcerated people as compared to the general population).

27. See, e.g., Wilson v. Williams, 961 F.3d 829, 844 (6th Cir. 2020) (holding that
prison officials did not violate the Eighth Amendment because they responded
reasonably to COVID-19); see also Swain v. Junior, 961 F.3d 1276, 1289 (11th Cir.
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The CDC has determined that people age sixty-five and older are at a
significantly increased risk of becoming seriously ill or dying as a result of
contracting COVID-19.® The CDC has also identified medical conditions
that contribute to a higher risk of a person with COVID-19 experiencing
severe illness or death, including kidney disease, diabetes, and high blood
pressure.” As a Type-1 Geriatric unit, the Pack Unit’s incarcerated
population is primarily comprised of elderly people, with over seventy
percent over the age of sixty-five and the majority with serious health
problems.® As of September 2020, the Pack Unit housed forty-nine
incarcerated people using wheelchairs.?' Using a wheelchair makes it more
difficult to maintain clean hands because touching the tires of the wheelchair
necessarily exposes a person’s hands to germs from the floor.>> Due to all
of these factors, incarcerated people in the Pack Unit are not only at a higher
risk of contracting the virus just from being incarcerated, but the vast
majority of them are also at a much higher risk of becoming very sick or
dying if they contract COVID-19.** Even if a person survives COVID-19,
if severe symptoms accompany their infection, they are at a higher risk of
developing long-term health issues.>* These health issues continue beyond

2020) (holding that prison officials’ actions passed constitutional muster).

28. See Older Adults, CTRS. FOR DISEASE CONTROL & PREVENTION (last updated
Dec. 13, 2020), https://www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/older-adults.html (stating eight out of ten COVID-19 deaths have been
adults sixty-five years old and older).

29. See People with Certain Medical Conditions, CTRS. FOR DISEASE CONTROL &
PREVENTION (last updated Dec. 29, 2020), https://www.cdc.gov/coronavirus/2019-
ncov/need-extra-precautions/people-with-medical-conditions.htm!  (detailing  the
medical conditions that create a higher risk of becoming severely ill from COVID-19).

30. See Valentine v. Collier, 490 F. Supp. 3d 1121, 1131 (S.D. Tex. 2020)
(explaining the Pack Unit has a high population of elderly and/or ill inmates, and 800 out
of 1,132 total inmates in the Pack Unit are over the age of sixty-five).

31. See id. (stating that when the trial began, the Pack Unit housed forty-nine
incarcerated people using wheelchairs and eighty-seven incarcerated people who used
walkers).

32. See id. at 1142 (explaining that providing access to hand sanitizer is even more
crucial for mobility-impaired inmates, whose hands are exposed to germs from the floor
when they touch the tires of their wheelchairs).

33. See Valentine v. Collier, 455 F. Supp. 3d 308, 315 (S.D. Tex. 2020) (stating the
majority of the Pack Unit’s inmates are elderly and have medical issues).

34. See, e.g., Long-Term Effects of COVID-19, CTRS. FOR DISEASE CONTROL &
PREVENTION (last updated Nov. 13, 2020), https://www.cdc.gov/coronavirus/2019-
ncov/long-term-effects.html (stating that while the CDC is still learning about the long-
term effects of COVID-19, some patients have symptoms lasting for months after
recovering from acute illness).
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the virus itself and include chest pain, shortness of breath, joint pain, and a
persisting cough.*’

B. The Eighth Amendment

1. Basis for Eighth Amendment Challenges

The Eighth Amendment prohibits the government from requiring
excessive bail, imposing excessive fines, and inflicting cruel and unusual
punishments on criminal defendants.’® The Supreme Court has held that an
incarcerated person’s treatment and living conditions are subject to scrutiny
under the Eighth Amendment.®” The proscription against cruel and unusual
punishment requires prison officials to provide incarcerated people with
humane conditions of confinement.’® Although the Constitution does not
require prisons to be “comfortable,” officials are required to provide those
incarcerated with basic human needs, including adequate medical care.*
Officials must take reasonable measures to ensure safety.*

To demonstrate a violation of a person’s Eighth Amendment rights, an
incarcerated plaintiff must prove that (1) they were exposed to a substantial
risk of serious harm and that (2) prison officials either acted with deliberate
indifference to the risk or failed to act at all.*! Both factors are necessary to
prove a violation of the Eighth Amendment’s prohibition of cruel and
unusual punishment.** The Supreme Court has held that to demonstrate the

35. See id. (listing the potential long-term effects that can result from a COVID-19
infection).

36. See U.S. CONST. amend. VIII (establishing the right to not be subjected to cruel
and unusual punishment from the government).

37. See Helling v. McKinney, 509 U.S. 25, 31-32 (1993) (holding that an
incarcerated person’s treatment is subject to an Eighth Amendment analysis).

38. See Farmer v. Brennan, 511 U.S. 825, 832, 834 (1994) (stating that officials have
a duty to provide humane conditions of confinement); but see Mendoza v. Lynaugh, 989
F.2d 191, 195 (5th Cir. 1993) (holding that it is constitutional to require incarcerated
people to work when there is no deliberate indifference to their physical conditions).

39. See Rhodes v. Chapman, 452 U.S. 337, 347-49 (1981) (explaining that prisons
do not need to be comfortable because the conditions “are part of the penalty that criminal
offenders pay for their offenses against society”); see also Estelle v. Gamble, 429 U.S.
97, 104 (1976) (establishing that deliberate indifference to the medical care of
incarcerated people violates the Constitution).

40. See, e.g., Hudson v. Palmer, 468 U.S. 517, 526-27 (1984) (stating that prison
administrators have an obligation to guarantee incarcerated peoples’ safety).

41. See Farmer, 511 U.S. at 834 (explaining the two-part test to determine whether
there has been an Eighth Amendment violation).

42. See id. (stating that plaintiffs cannot allege constitutional liability every time an
incarcerated person is injured; the two requirements must be met to find an Eighth
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exposure of a substantial risk of serious harm, a plaintiff must show that a
prison official’s act or omission denied them their life’s necessities.*> When
an official’s failure to prevent harm is the basis of a claim, the plaintiff must
show that his current conditions of incarceration pose a substantial risk of
serious harm.* The fact that the harm has not yet happened is irrelevant to
the analysis.* While demonstrating exposure to a substantial risk of serious
harm is relatively straightforward, deliberate indifference is much more
challenging to prove because it requires assessing a person’s state of mind.*®
The Supreme Court in Farmer v. Brennan held that for a court to hold a
prison official liable for violating the Eighth Amendment, the official must
both know of and disregard a substantial risk to an incarcerated person’s
health or safety.*’

The Supreme Court has found Eighth Amendment violations where prison
officials demonstrate deliberate indifference to an incarcerated person’s
serious medical needs.*® To demonstrate deliberate indifference in the
context of medical needs, the Fifth Circuit has said the plaintiff must show
that an official denied him medical treatment, knowingly gave him incorrect
medical treatment, or otherwise demonstrated a wanton disregard for his

Amendment violation).

43. See Rhodes, 452 U.S. at 347 (explaining conditions that are “minimal civilized
measure of life’s necessities,” are cruel and unusual); see also Deshaney v. Winnebago
Cty. Dep’t of Soc. Serv., 489 U.S. 189, 200 (1989) (including safety as a basic human
need).

44. See Helling v. McKinney, 509 U.S. 25, 33 (1993) (stating that when inmates
prove an unsafe, life-threatening condition, “a remedy for unsafe conditions need not
await a tragic event”).

45. See id. (rejecting the argument that only current health problems create liability
for prison officials), see also Gomez v. Warner, No. 94-60530, 1994 WL 612371, at *3
(5th Cir. Oct. 20, 1994) (finding deliberate indifference where sharing razors put an
inmate at risk of contracting HIV/AIDS).

46. See Farmer,511 U.S. at 834-37 (holding that, to find that an official violated the
Eighth Amendment, he must know of and disregard a substantial risk of serious harm to
an incarcerated person’s health or safety),; see also Wilson v. Seiter, 501 U.S. 294, 299
(1991) (finding that Eighth Amendment cases require inquiry into a prison official’s
mind); ¢/ Domino v. Texas Dep’t. of Criminal Justice, 239 F.3d 752, 756 (5th Cir. 2001)
(quoting, “deliberate indifference is an extremely high standard to meet”).

47. See Farmer, 511 U.S. at 837 (holding that “the official must both be aware of
facts from which the inference could be drawn that a substantial risk of serious harm
exists, and he must also draw the inference”).

48. See Estelle v. Gamble, 429 U.S. 97, 103-04 (1976) (reasoning that, because
people who are incarcerated can rely only on the prison to treat their medical needs,
prisons have an obligation to do so).
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ircuit, however, stated that it did not need to consider whether TD ]
enacted D guidelines or took actions to avoid the spread of OV D-19,
effectively ignoring the circumstances surrounding TD JI’s decisions.'*®

Analyzing the constitutionality of prison officials’ actions is further
complicated by the subjectivity of the deliberate indifference test."”” Finding
deliberate indifference requires attempting to do the near impossible read a
person’s mind.! ° The Supreme ourt has held that courts must look into the
officials’ states of mind to find deliberate indifference.! ' However, it
becomes substantially easier to consider what a person may have been
thinking when that analysis is accompanied by the conte t of that person’s
environment.! > n a global pandemic, it is impossible to separate a person’s
thoughts or point of view from the health crisis impacting everyone in the
world.!  When evaluating constitutional violation challenges to prison
conditions during OV D-19, it is crucial for courts to consider the effects
and implications of the virus, because the pandemic inevitably shapes the
prison officials’ actions and state of mind.!  Without acknowledging and
e amining the uniquely high risk that OV D-19 creates, the Fifth ircuit
did not fully e amine the ack nit officials’ states of mind as required to
determine whether they were deliberately indifferent.' > This narrow

of serious harm e ists, and he must also draw the inference

158 ,98F. dat1l -5 stating the court must consider TD J’s
actions under the ighth Amendment alone, and not consider whether TD J could have
done more to prevent the spread and future damage of OV D-19 .

159 ,511 .S. at 8 2 establishing that the deliberate indifference test
requires making inferences from circumstantial evidence .

10 stating that knowledge is inferred with an obvious risk by using a
reasonable person standard rather than requiring plaintiffs to prove that the official had
actual knowledge .

11 .at8 - 8 requiring courts to evaluate an official’s state of mind to find
deliberate indifference .

12 Valentinev. ollier, 90 F. Supp. d1121,11 9 S.D.Te .2020 reasoning
that while occasional lapses in a prison’s cleaning regimen would not be an ighth
Amendment violation in normal times, the same lapses during a pandemic create a
different standard .

1 90 F. Supp. dat 11 citing Valentine v. ollier, 1 0 S. t.
1598, 1 00 2020 Sotomayor, J., respecting the denial of application to vacate stay
stating that deliberate indifference is a question of fact, determined by inference from
circumstantial evidence .

1 at 11 5- finding that TD J officials demonstrated deliberate
indifference through the lack of a systematic approach to slow OV D-19’s spread, the
failure to follow basic public health guidance, and the ongoing risk to the health of people
incarcerated .

15 Valentine v. ollier, 1 1S. t. 5, 1 2020 Sotomayor, J., dissenting
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analysis was only further injured by the Fifth Circuit’s majority using its
previous tuberculosis cases to justify the determination that the Pack Unit
officials did not demonstrate deliberate indifference.'®® In doing so, the court
failed to consider the different responses that a COVID-19 outbreak and a
tuberculosis outbreak require, therefore analyzing TDCJ’s actions through
an inaccurate and unrealistic lens.'®’

C. The Fifth Circuit’s Application of the Deliberate Indifference Test is
Incomplete Because it Does Not Consider Important Circumstances

In contrast to the Fifth Circuit, the Eleventh Circuit’s determination that a
prison official will be found deliberately indifferent if he knows of, but
disregards, an appropriate and sufficient alternative to fix the
unconstitutional condition, is a more fulsome and detailed analysis.'®® The
COVID-19 outbreak had already killed twenty people in the Pack Unit by
the time of the trial, so the Fifth Circuit should have applied a test for
deliberate indifference that accurately reflected the gravity of the situation
and relevant circumstances.'®® TDC]J officials are not expected to entirely
rid the Pack Unit of COVID-19 to satisfy the Constitution, especially
because the virus did not have an available vaccine for the first year.'” Still,
they should have been required to take further measures that would have
more effectively reduced the spread of COVID-19.'"" The Fifth Circuit’s

(stating that TDCJ officials taking affirmative steps was insufficient when they knew the
steps were “sorely inadequate” and left the Pack Unit men at high risk).

166. See Valentine v. Collier, 978 F.3d 154, 163-64 (5th Cir. 2020) (citing Gibbs v.
Grimmette, 254 F.3d 545 (5th Cir. 2001)) (citing)); see also Wallace v. Dallas Cty., 51
F.3d 1045 (5th Cir. 1995) (per curiam)) (stating the court’s limited precedent in the
context of infectious disease supports the decision that TDCJ’s actions were
constitutional).

167. See id. at 164 (describing COVID-19 as posing a greater risk than tuberculosis
yet reasoning that TDCJ could not have been deliberately indifferent in relation to the
tuberculosis cases).

168. See LaMarca v. Turner, 995 F.2d 1526, 1536 (11th Cir. 1993) (explaining that
an official who tries and fails is not deliberately indifferent “unless he knows of, but
disregards, an appropriate and sufficient alternative”).

169. See Valentine v. Collier, 490 F. Supp. 3d 1121, 1134-35 (S.D. Tex. 2020)
(explaining that twenty incarcerated people in the Pack Unit have died from COVID-19
since April 11, 2020 while there were eleven natural deaths in the Pack Unit throughout
all 0f 2019).

170. See Farmer v. Brennan, 511 U.S. 825, 844-85 (1994) (holding that prison
officials must respond reasonably to a risk, but do not need to eliminate the risk).

171. See LaMarca, 995 F.2d at 1537 (requiring officials to take actions to improve
conditions that violate the Eighth Amendment when they have knowledge of those
conditions).
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application of its deliberate indifference test has made it far too easy for
prison officials to pass constitutional muster simply by doing the bare
minimum. '’

A detailed analysis like the Eleventh Circuit’s held prison officials more
accountable than the Fifth Circuit’s.'”” Such an analysis is crucial when a
prison official’s actions, or lack thereof, are likely to lead to widespread
illness and death.'™ The Eleventh Circuit’s test is more effective in reducing
the possibility that an officer will respond to a substantial risk simply to
avoid an Eighth Amendment challenge, recognizing that he could have taken
some greater action that would have been more effective.'”” When
incarcerated people are exposed to a substantial risk of serious bodily harm,
a prison official cannot be permitted to respond to the risk by simply
checking the box as taking some form of action.'” Rather, the question
becomes whether the prison official takes the correct action.'”” Although the
correct course of action may not always be obvious to the official at the time
of the risk, the correct course of action was certainly apparent to the Pack
Unit officials at the time of this case.'” If the Eleventh Circuit had evaluated
the plaintiffs’ Eighth Amendment claims, this case would have had a
different outcome.'”

172. See, e.g., Mendoza v. Lynaugh, 989 F.2d 191, 193 (5th Cir. 1993) (finding no
deliberate indifference where a plaintiff received some of the necessary care for a critical
back injury).

173. See LaMarca, 995 F.2d at 1536 (requiring an official to take actions to improve
unconstitutional prison conditions when he has the means and knowledge to do so).

174. See Valentine v. Collier, 141 S. Ct. 57, 57-58 (2020) (Sotomayor, J., dissenting)
(citing Valentine v. Collier, 455 F. Supp. 3d 308, 322, 325 (S.D. Tex. 2020)) (referring
to the Pack Unit as a “tinderbox” for COVID-19).

175. See LaMarca, 995 F.2d at 1536 (stating that if a prison official fails to fix an
unconstitutional prison condition, while simultaneously disregarding an appropriate and
sufficient alternative, he has demonstrated deliberate indifference).

176. See Farmer v. Brennan, 511 U.S. 825, 833 (1994) (citing Hudson v. Palmer, 468
U.S. 517, 526-27 (1984)) (explaining that prison officials have a duty to ensure that
people who are incarcerated experience humane conditions of confinement, to provide
food, clothing, shelter, and medical care, and to take reasonable measures to guarantee
safety).

177. See Lamarca, 995 F.2d at 1537 (requiring officials to take actions that would
have improved the conditions to avoid liability); see also Valentine v. Collier, 490 F.
Supp. 3d 1121, at 1165 (S.D. Tex. 2020) (stating that prison officials do not automatically
meet constitutional standards just by designing a policy and implementing some of it).

178. Seeid. at 1167 (finding that TDCJ knew about its shortcomings but did not make
changes even after several incarcerated people died).

179. Compare LaMarca, 995 F.2d at 1536 (explaining an official is deliberately
indifferent when he disregards an appropriate alternative to fix an unconstitutional prison
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In Swain v. Junior, the Eleventh Circuit’s case addressing COVID-19 in
prison, the court held that the prison officials were not deliberately
indifferent to the facility’s conditions; instead, the only reason they did not
enforce social distancing is because it was impossible to do so."™® It
ultimately concluded that failing to do what is impossible cannot amount to
a constitutional violation.'®! In contrast to Swain, the Pack Unit officials did
not face challenges that were impossible to alleviate.'®> While the Pack Unit
did not distribute hand sanitizer to incarcerated people, text messages among
staff members proved that the staff knew it was possible to do s0.'® In
another text message, a TDCIJ staff member revealed that TDCJ’s executive
director said that he felt the Pack Unit was not doing everything it could have
been doing to mitigate COVID-19, including providing access to cleaning
supplies and PPE."® The incapability of the facility to take action in Swain
was certainly different from the Pack Unit’s situation, as the preventative
measures were not impossible in the Pack Unit.'®

Although the Eleventh Circuit did not find deliberate indifference in its
COVID-19 case, the reasoning in Swain strongly suggests that it would have
found deliberate indifference if it had considered the Pack Unit’s case.'®
The response from the Pack Unit officials can be contrasted in multiple ways
from the institution’s response in Swain.'®” While the Fifth Circuit found
that TDCJ could have done more to protect the vulnerable housed in the Pack
Unit, the Eleventh Circuit concluded that the officials in Swain did the best

condition), with Valentine v. Collier, 978 F.3d 154, 164-65 (5th Cir. 2020) (finding that
officials “affirmative steps” to contain COVID-19 passed constitutional muster, though
they could have done more).

180. See Swain v. Junior, 961 F.3d 1276, 1287 (11th Cir. 2020) (stating the district
court already established that social distancing was impossible in this institution).

181. See id. (explaining that, “failing to do the ‘impossible’ doesn’t evince
indifference, let alone deliberate indifference”).

182. See Valentine, 490 F. Supp. 3d at 1167(demonstrating that TDCJ officials were
aware their policy was not being implemented effectively).

183. Seeid. at 1143 (stating that TDCJ’s executive director said in a text that if TDCJ
needed to provide hand sanitizer to people, “we know we can figure it out”).

184. See id. at 1154 (quoting a text message from a TDCJ staff member stating the
executive director said he felt TDCJ was not “doing everything [they] should have
been”).

185. See Valentine, 978 F.3d at 165 (acknowledging that TDCJ could have done more
to protect men incarcerated in the Pack Unit from COVID-19).

186. See id. (stating that TDCJ had lapses in its response to COVID-19).

187. Compare Swain v. Junior, 961 F.3d 1276, 1288 (11th Cir. 2020) (determining
that officials did their best to implement COVID-19 safety measures), with Valentine,
978 F.3d at 165 (stating there were lapses in TDCJ’s COVID-19 response).
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they could to maximize social distancing, despite the impossibility of
actually maintaining a distance of six feet between each incarcerated
person.'™ For example, the Miami officials marked the floor with tape to
demonstrate a six-foot distance and staggered the bunks so that people slept
head-to-foot.'®

Measures such as social distancing in the Pack Unit were met with
challenges due to the prison’s set-up and the style of the dormitories.'"
However, TDCJ has never argued (and the Fifth Circuit never determined)
that it was completely impossible to implement certain measures.'”' Indeed,
in the wake of the lawsuit against TDCJ, the Pack Unit eventually began to
implement some of the practices it could have been enforcing all along.'*?
This proves the officials in the Pack Unit knew that better, more effective
measures were available to them, but chose not to implement them until the
threat of a lawsuit exposed their lack of action.'” Notably, the timing of
some of these actions and internal communications amongst TDCJ staff
suggest that the lawsuit was the primary motivation for making these
changes—mnot the significant number of incarcerated people who died under
the Pack Unit’s care.'*

If the Fifth Circuit had employed the Eleventh Circuit analysis of the Pack
Unit’s response, it likely would have held the officials violated the Eighth
Amendment because there were sufficient alternatives to TDCJ’s actions
were available that would have successfully prevented the spread of COVID-

188. Compare Swain, 961 F.3d at 1288 (identifying steps the officials took to contain
COVID-19), with Valentine, 978 F.3d at 165 (concluding that TDCJ could have done
more to enforce social distancing).

189. See Swain, 961 F.3d at 1288 (explaining that officials did their best to enforce
social distancing when incarcerated people were sleeping, standing in line, and going to
medical).

190. See Valentine v. Collier, 490 F. Supp. 3d 1121, 1138-39 (S.D. Tex. 2020)
(describing different ways to socially-distance within the prison, including rotating meal
and shower times).

191. See Valentine, 978 F.3d at 165 (stating that TDCJ could have done more to
protect incarcerated people from COVID-19).

192. See Valentine, 490 F. Supp. 3d at 1134 (stating that in response to the trial, the
Pack Unit made several changes to its practices including conducting mass testing and
marking the floor with tape to ensure people remain six feet apart).

193. See id. (discussing the court’s lack of confidence in the defendants’ credibility
and its suspicion that officials were not following a deliberate strategy to mitigate
COVID-19 spread).

194. See id. (documenting text messages amongst TDCJ officials that suggest, among
other things, that the Pack Unit should take a certain measure because it would “look
more favorable in the [c]ourt’s eyes”).
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19.'° In any circumstance where incarcerated people experience cruel and
unusual punishment, but especially one in which the threat of serious illness
or death is imminent and substantial, courts must look carefully not only at
what prison officials have done, but also at what they have not done, to
respond accordingly.'?

IV. POLICY RECOMMENDATION

The Prison Litigation Reform Act (“PLRA”) requires people who are
incarcerated to exhaust all available administrative remedies before they can
challenge prison conditions in court.'”” The Supreme Court has held that the
PLRA bars courts from taking special circumstances into account when
determining whether incarcerated people have exhausted administrative
remedies before bringing a lawsuit.'”® However, even if a court determines
that an incarcerated person did not exhaust administrative remedies before
challenging the conditions in court, the legal action may still be permissible
if the court concludes that these remedies were not available to the
plaintiff. '

In Valentine v. Collier, the Fifth Circuit found that Mr. Valentine and Mr.
King did not exhaust administrative remedies before challenging the Pack
Unit’s conditions in court.?”® After determining this, the Fifth Circuit noted
that the Eighth Amendment analysis was inconsequential because plaintiffs
must meet the PRLA’s requirement before a court can even consider whether
the incarcerated persons’ constitutional rights were violated.?®! The Fifth
Circuit insisted that the district court applied the impermissible special
circumstances exception when it determined TDCJ’s grievance process was
effectively unavailable to the plaintiffs because it could not respond

195. See Valentine, 978 F.3d at 165 (stating that TDCJ officials could have done more
to protect incarcerated people in the Pack Unit).

196. See Valentine, 490 F. Supp. 3d, at 1129 (detailing the public health emergency
that COVID-19 created).

197. See 42 U.S.C. § 1997e(a) (2013) (establishing the requirement that prisoners
must exhaust available remedies before bringing an action regarding prison conditions).

198. See Ross v. Blake, 136 S. Ct. 1850, 1862 (2016) (holding that courts cannot
consider special circumstances when making a finding about whether prisoners
exhausted administrative remedies).

199. See id. (stating the only limit to the PLRA exhaustion requirement is that an
incarcerated person can only exhaust remedies that are actually available).

200. See Valentine, 978 F.3d at 161 (stating that TDCJ’s grievance procedure was
available to the plaintiffs, they were required to exhaust that procedure, and they did not).

201. See 42 U.S.C. § 1997e(a) (2013) (requiring prisoners to exhaust available
administrative remedies before bringing a legal action regarding prison conditions).
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appropriately to COVID-19.22 However, even if the Fifth Circuit’s
assessment of the district court is true, the Supreme Court should critically
examine the rule excluding special circumstances it established in Ross v.
Blake.*™ 1f there ever was an appropriate time to take special circumstances
into account, it is now: in the face of a pandemic.?%*

The PLRA does not allow courts any discretion to hear unexhausted
claims of unconstitutional prison conditions.””> However, the spread of
COVID-19 in prisons goes beyond special circumstances previously
contemplated by the Supreme Court.’”® The widespread mishandling of
COVID-19 in prisons has created a crisis that slow, bureaucratic processes
cannot properly address.?”” Mr. Valentine and Mr. King began the TDCJ
grievance process before filing their lawsuit, and over two months passed
with no resolution.?”® While their grievances sat untouched, 167 incarcerated
men tested positive for COVID-19, and eighteen died.”” Conditions quickly
became a matter of life and death and could not be addressed quickly enough
by TDCJ’s grievance process to save anyone.”'

The justification behind the PRLA’s exhaustion requirement is the desire
to avoid an overwhelming number of incarcerated people bringing claims to

202. See Valentine, 978 F.3d at 161 (stating the district court applied the
impermissible special circumstances exception “under the guise of an availability
analysis”).

203. See Ross, 136 S. Ct. at 1862 (establishing that courts cannot consider special
circumstances when making a finding about whether prisoners exhausted administrative
remedies).

204. See Valentine v. Collier, 141 S. Ct. 57, 60 (2020) (Sotomayor, J., dissenting)
(stating that at least one incarcerated person died before TDCJ addressed his grievance,
and at least two others contracted COVID-19 while grievances were still pending).

205. See generally Ross, 136 S. Ct. at 1857 (explaining the PLRA forecloses judicial
discretion).

206. Compare Ross, 136 S. Ct. at 1862 (concerning an incarcerated person who
wrongfully believed he complied with the prison’s administrative process), with
Valentine v. Collier, 490 F. Supp. 3d 1121, 1162 (S.D. Tex. 2020) (demonstrating that
plaintiffs did not wait for the administrative process to be complete because the dangers
of COVID-19 were time sensitive).

207. See Park & Meagher, supra note 26 (demonstrating the disproportionate impact
COVID-19 has had on incarcerated people as compared to the general population).

208. See Valentine, 490 F. Supp. 3d at 1162 (finding that plaintiffs filed grievances,
waited two months, and filed suit).

209. See id. (describing the high rates of death and illness while the plaintiffs awaited
the grievance process).

210. See id. (stating that 167 incarcerated people tested positive and eighteen of them
died while Mr. King and Mr. Valentine were waiting for responses to their grievances).
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court that lack merit.”!' To a certain extent, it is a logical method of
conserving judicial resources and allowing facilities to solve their problems
without court intervention.*'> But the strict rule that the Supreme Court has
mandated is dangerous at its best, and deadly at its worst.?'* One of the most
threatening aspects of COVID-19 is its rapid transmission rates.?'* COVID-
19 does not wait for administrative solutions, so courts should not force those
incarcerated to either.?'” Instead, the Supreme Court should reconsider the
strict rule it established in Ross v. Blake and allow courts to consider special
circumstances in the context of contagious disease, when the exhaustion
requirement is both unrealistic and dangerous.?'®

V. CONCLUSION

The Fifth Circuit’s decision in Valentine v. Collier demonstrates a fatal
misapplication of the deliberate indifference test to find an Eighth
Amendment violation.?'” Through direct evidence and personal testimony,
Mr. Valentine and Mr. King successfully showed TDCJ’s unconstitutional
response to COVID-19 in the Pack Unit.*'® The Eighth Amendment requires
incarcerated people to be granted, at the very least, humane conditions of
confinement.?"” Put simply, the officials in the Pack Unit were aware of the

211. See Jones v. Bock, 549 U.S. 199, 219 (2007) (explaining that the exhaustion
requirement helps improve litigation quality).

212. See id. (identifying reducing litigation and allowing facilities to address their
own complaints before being subject to litigation as benefits of the exhaustion
requirement).

213. See Valentine v. Collier, 141 S. Ct. 57, 60 (2020) (Sotomayor, J., dissenting)
(explaining that TDCJ’s grievance process takes a minimum of 160 days and that within
only 116 days, seventy-four incarcerated people were hospitalized for COVID-19 and
nineteen of them died).

214. See How to Protect Yourself & Others, supra note 23 (explaining that COVID-
19 spreads very easily from one person to another).

215. See generally id. (demonstrating that COVID-19 spreads quickly, particularly in
crowded environments).

216. See Ross v. Blake, 136 S. Ct. 1850, 1862 (2016) (holding that courts cannot
consider special circumstances when deciding whether prisoners exhausted
administrative remedies).

217. See Valentine v. Collier, 978 F.3d 154, 158 (5th Cir. 2020) (granting TDCJ’s
motion to stay a permanent injunction requiring prison officials to implement basic safety
measures).

218. See generally Valentine v. Collier, 490 F. Supp. 3d 1121, 1165 (S.D. Tex. 2020)
(citing specific instances of Pack Unit officials demonstrating unconstitutional behavior).

219. See Farmer v. Brennan, 511 U.S. 825, 832, 834 (1994) (establishing an official’s
duty to provide people who are incarcerated with humane conditions of confinement).
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extreme risk COVID-19 presents, yet failed to mitigate the risks despite
having the resources and the opportunity to do s0.**° This inaction amounted
to deliberate indifference and violated the incarcerated peoples’ Eighth
Amendment rights not to have cruel and unusual punishment inflicted upon
them.?!

220. See Valentine, 490 F. Supp. 3d 1165 (outlining the obvious risk to inmate health,
the Pack Unit’s COVID-19 policy, and the failure to implement crucial portions of the
policy).

221. See Farmer, 511 U.S. at 834 (explaining that to succeed on an Eighth
Amendment claim, a plaintiff must prove that (1) he was exposed to a substantial risk of
serious harm and that (2) prison officials acted with deliberate indifference to the risk or
failed to act at all).
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