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[.  INTRODUCTION

Pauline Binam arrived in the United States from Cameroon as a toddler,
with no notion of the dangers her new home had in store.! At twenty-eight
years old, Pauline found herself separated from her daughter and awaiting
deportation in the Irwin County Detention Center in Ocilla, Georgia.?
Pauline consented to what she believed was a minor procedure after suffering
from irregular menstrual bleeding, an ailment likely triggered by her two-
year confinement.” Unbeknownst to Pauline, the doctor removed one of her
fallopian tubes, barring her ability to give birth to more children.* A year
later, Pauline came forward following a whistleblower report by former
Irwin facility nurse, Dawn Wooten.” Wooten alleged serious medical

1. See Nicole Narea, A Woman in ICE Detention Says Her Fallopian Tube Was
Removed  Without Her Consent, Vox (Sep. 17, 2020, 12:40 PM),
https://www.vox.com/2020/9/17/21440001/ice-hysterectomies-whistleblower-irwin-
fallopian (describing Pauline’s story in conjunction with the whistleblower report by
nurse Dawn Wooten alleging that a doctor in the U.S. Immigration and Customs
Enforcement Detention Facility performed a disturbing number of hysterectomies
without clear consent) [hereinafter “ICE”].

2. See id. (noting that Pauline’s daughter is a U.S. citizen).

3. See id. (describing that the consented-to surgery should have been limited to
minor scraping of the uterine lining).

4. See id. (recognizing the impact of sterilization as a violation of bodily
autonomy).

5. See Letter from Project South, et al. to the U.S. Dep’t of Homeland Sec., Immigr.
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misconduct by the medical staff and guards at the Immigration and Customs
Enforcement (“ICE”) facility, including an alarming rate of coerced
hysterectomies conducted on people detained there.’

Black, Brown, and Indigenous peoples’ bodies continue to be regulated,
policed, and violated by the U.S. government.” The U.S. Department of
Justice requires both prisons and immigration detention facilities to provide
detainees with adequate healthcare.® These services must also include
reproductive care.” By neglecting to do so, these institutions demonstrate
deliberate indifference towards the needs of people under their care.'’

Reproductive coercion involves behaviors that manipulate, impede, and
interfere with an individual’s control over their reproductive health-related
decisions.!" In detention and incarceration contexts, where bodily autonomy

Customs & Enft, & the Irwin Cnty. Det. Ctr. (Sept. 14, 2020),
https://projectsouth.org/wp-content/uploads/2020/09/01G-ICDC-Complaint-1.pdf
(advocating for detained immigrants at Irwin County Detention Center)[hereinafter
Public Letter].

6. Seeid. A note on the language: as reproductive health restrictions and procedures
impact individuals who do not necessarily identify with a specific gender, this article will
predominantly use non-gendered language. Gendered language will only be used in
quotes, statistics, or in acknowledging the disproportionate impact these policies have on
specific groups, such as Black or Indigenous women. When gendered language is used,
please remember that Transgender and Gender Non-Conforming individuals (TGNC) are
included.

7. See, e.g., Fact Sheet, Nat’l P’ship for Women and Families, Past as Present:
America’s Sordid History of Medical Reproductive Abuse and Experimentation (Oct.
2020), https://www.nationalpartnership.org/our-work/resources/health-care/past-as-
present-americas-sordid-history-of-medical-reproductive-abuse-and-
experimentation.pdf (listing abuses such as the forced sterilizations of institutionalized
women with disabilities who were primarily Black, Latina, or Indigenous).

8. See 28 C.F.R. §§ 551.20-551.24 (2017) (mandating incarcerated individuals
have access to reproductive healthcare).

9. See id. (mandating incarcerated individuals have access to reproductive
healthcare); see also U.S. DEP’T OF JUSTICE, FEMALE OFFENDER MANUAL 3 (2018),
https://www.bop.gov/policy/progstat/5200.02_cnl.pdf (requiring incarcerated
individuals’ access to obstetrician and gynecological services, including birth control).

10. See Estelle v. Gamble, 429 U.S. 97, 103-05 (1976) (holding prison officials’
“deliberate indifference” to an incarcerated individual’s serious illness or injury
constitutes cruel and unusual punishment and notes that the individual must solely rely
on prison officials to treat medical needs) [hereinafter “deliberate indifference
standard”].

11. See generally Karen T. Grace & Jocelyn C. Anderson, Reproductive Coercion:
A Systematic Review, 19 TRAUMA, VIOLENCE, & ABUSE 371, 371-72 (2018) (defining
reproductive coercion). Note: while originating in cases of intimate partner violence,
both individuals and institutions can perpetuate reproductive coercion.
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is already limited, reproductive coercion is cruel and unusual punishment.'
Pauline’s sterilization procedure stripped her of autonomous decision-
making regarding having biological children."> Meanwhile, the Supreme
Court has not declared that forced sterilizations are unconstitutional, nor has
the Court found these procedures to be punitive in nature.'*

This Comment argues that the punitive nature of reproductive coercion
requires consideration under the Eighth Amendment’s framework. Part II
describes the racist history of reproductive coercion in confinement in the
United States."” Part II details current practices and standards of healthcare
in detention, the constitutional framework for reproductive freedoms, and
the landmark case, Skinner v. Oklahoma.'® Part 11l argues that coercive
sterilization constitutes punishment and, because of this, lawmakers must
analyze it under the Eighth Amendment of the U.S. Constitution.!” Part III
further asserts that reproductive coercion in an immigration detention
context amounts to eugenics.'® Part IV recommends an elevated standard of
consent and suggests eliminating constraints to reproductive care in
detention.” Part IV additionally describes proposed legislation as a vehicle
for such change.”® Part V reiterates that coercive sterilization procedures are
inherently punitive and that individuals in immigration detention must be
protected under the Eighth Amendment.*!

12. See generally OHCHR ET AL., ELIMINATING FORCED, COERCIVE AND OTHERWISE
INVOLUNTARY STERILIZATION: AN INTERAGENCY STATEMENT at 1-7, 9-15(2014) (stating
that while sterilization is a method of contraception that should be accessible,
sterilization without informed consent is recognized by multiple human rights bodies as
cruel and inhumane punishment).

13. See, e.g., Narea, supra note 1 (describing impact of these procedures).

14. See generally Kimberly Manas, Could Forced Sterilization Still be Legal in the
US?, LEGAL PULSE, BLOG BLOG(Oct. 15, 2020), https://lawreview.syr.edu/could-forced-
sterilization-still-be-legal-in-the-us/ (analyzing current laws indicating that the legality
of forced sterilizations has not been overturned).

15. See infra Part II (relating the history of coercive sterilization in prisons,
immigrant detention centers, and psychiatric institutions).

16. See infra Part 11 (describing current standards, practices, and legal frameworks).

17. See infira Part 111 (arguing coercive sterilization is inherently punitive).

18. See infra Part 111 (arguing reproductive coercion is punitive and on the precipice
of qualifying as eugenics).

19. See infra Part IV (recommending improved standards of care within both the ICE
detention and prison contexts).

20. See infra Part IV (describing the EACH Woman Act and the Black Maternal
Health Momnibus Act as supporting the fight for reproductive justice in detention
contexts).

21. See infra Part V (arguing that under the Eighth Amendment, sterilizing
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II. BACKGROUND

A. Historical Reproductive Coercion and Medical Abuses

The United States’ history is riddled with medical abuses targeting
marginalized communities.”? Since the country’s genesis, Black women, in
particular, have been exploited in pursuit of improving their white
counterparts’ lives.”® For example, Dr. James Marion Sims, the “father of
modern gynecology,” developed his surgical techniques by experimenting
on enslaved Black women without anesthesia.** Additionally, researchers
used women from one of Puerto Rico’s housing projects to develop the first
oral contraceptive pill without informing them of the full risks.*

The U.S. has historically used coercive sterilization to target people of
color and immigrants.*® Due to a lack of official records, it is difficult to
ascertain the precise number of Indigenous people who the Indian Health
Service sterilized.?’ Still, one organization estimates a rate almost three times
that of white women.”® Multiple state legislatures proposed policies
involving mandatory sterilization of people relying on government
assistance programs with “too many” children.”” Residents at training
hospitals practiced hysterectomies on financially vulnerable Black American

individuals in detention facilities is unconstitutional).

22. See NAT’L P’SHIP FOR WOMEN & FAMILIES, supra note 7 (listing medical abuses
such as early experimentation on enslaved Black women and the forced sterilizations of
institutionalized women with disabilities who were mostly Black, Latina, or Indigenous).

23. See generally HARRIET A. WASHINGTON, MEDICAL APARTHEID: A DARK
HISTORY OF MEDICAL EXPERIMENTATION ON BLACK AMERICANS FROM COLONIAL TIMES
TO THE PRESENT 1, 63-5 (2008) (describing the racist origins of gynecology); see also
DOROTHY ROBERTS, KILLING THE BLACK BODY: RACE REPRODUCTION, AND THE
MEANING OF LIBERTY, 4-5, 19 (1998) (reporting the systemic abuses suffered by Black
people through a reproductive justice lens).

24. Seeid. at 65 (detailing Dr. Sims’ performance of experimental surgeries on Black
women without anesthesia).

25. See The Puerto Rico Pill Trials, PBS,
https://www.pbs.org/wgbh/americanexperience/features/pill-puerto-rico-pill-trials/ (last
visited Jan. 18, 2021) (noting the lack of fully informed consent).

26. See generally WASHINGTON, supra note 23, at 202-13 (describing the history of
reproductive coercion targeting Black people).

27. See LORETTA J. RoSS & RICKIE SOLINGER, REPRODUCTIVE JUSTICE: AN
INTRODUCTION 50 (2017) (showing that the Indian Health Service did not keep complete
records of sterilization).

28. See id. (referencing findings of the Native Organization, Women of All Red
Nations, as the Indian Health Service did not keep complete records).

29. See id. at 50-51 (noting that most of the individuals in this demographic were
African American, Puerto Rican, or Mexican).
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and Puerto Rican women who only had “minimal indications” of
gynecological problems.”® Instances of coercive acts targeting certain
socioeconomic and racial groups continue to this day, albeit often hidden
away from the public in prisons, detention centers, and mental health
institutions.”'

B.  The Legacy of Buck v. Bell & Institutionalization

“Three generations of imbeciles are enough,” wrote Justice Oliver
Wendell Holmes in the 1927 decision of Buck v. Bell, holding that the forced
sterilization of “feeble-minded” Carrie Buck was constitutional.*> Those six
words promoted the ongoing eugenics movement that would continue well
into the 20th century and strip at least 70,000 U.S. citizens of their
reproductive autonomy.** Officials do not always tell patients they will be
sterilized; thus, the exact number of individuals impacted by these eugenicist
policies is indeterminable.*

Carrie Buck was a decent student until her foster family removed her from
school so she could help around the house.”> An unwanted pregnancy
prompted the family to commit her to the Virginia State Colony for
Epileptics and Feeble-Minded.”® The colony’s superintendent selected her
as someone with alleged hereditary “feeblemindedness” to test the
constitutionality of Virginia’s sterilization statute.”” Buck’s defense argued
the Fourteenth Amendment Due Process Clause protected her from drastic

30. Seeid. at 51 (highlighting the danger of this practice).

31. See generally Rachel Roth & Sara L. Ainsworth, “If They Hand You A Paper,
You Sign It ”: A Call to End the Sterilization of Women in Prison, 26 HASTINGS WOMEN’S
L.J. 7, 8-10 (2015) (arguing that the inherently coercive environment in prisons mandates
a higher standard of consent for sterilizations).

32. See Buck v. Bell, 274 U.S. 200, 205-07 (1927) (holding the state may sterilize
an inmate the state considered “feeble-minded.”)

33. See Fresh Air: The Supreme Court Ruling That Led to 70,000 Forced
Sterilizations, NPR  (Mar. 7, 2016), https://www.npr.org/sections/health-
shots/2016/03/07/469478098/the-supreme-court-ruling-that-led-to-70-000-forced-
sterilizations (interviewing Adam Cohen, author of Imbeciles, discussing the long-lasting
impact of Buck v. Bell).

34. See id. (reiterating the legacy of U.S. eugenics policies).

35. See J. David Smith, Buck, Carrie (1906-1983), ENCYCLOPEDIA VIRGINIA,
https://encyclopediavirginia.org/entries/buck-carrie-1906-1983/  (last  visited July
23,2021) (describing Carrie Buck’s life preceding the trial).

36. See id. (noting that Carrie, like her mother, was institutionalized under terms that
have since lost validity).

37. See id. (noting the sterilization law understood incompetence, alcoholism,
promiscuity, among other ‘traits’ as being hereditary); see also Buck, 274 U.S. at 206.
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restrictions in her right to bodily autonomy.”® The Court supported the
superintendent’s argument that the multi-step process afforded Buck with all
the Due Process she was entitled to.*” Justice Holmes emphasized that other
citizens sacrificed more for public welfare and that preventing future
“imbeciles” from “sap[ping]” the State’s resources is like getting a flu shot.*’
While Carrie Buck was white, the vast majority of people directly impacted
by her case to this day are Black people.*!

Bolstered by the Supreme Court’s decision, over half the country
implemented sterilization laws authorizing and encouraging medical
officials to sterilize patients with hereditary mental ailments.** These laws
were often intentionally open-ended to allow room for interpretation,
creating a legal mechanism by which medical officials could target anyone
deemed unfit for societal norms and standards.* Given broad discretion,
California psychiatric institution superintendents sterilized 20,000 patients,
a third of all sterilizations in the U.S. at the time.** Historian Alexandra
Minna Stern, who researches the systemic nature of California’s
sterilizations, suspects most Californian patients were of “Hispanic
heritage.”*’

1. Sterilizations and Obtaining Consent in Prisons

Prior to 1942, states had free reign regarding sterilization as a form of

38. See Buck, 274 U.S. at 201 (laying out Buck’s legal argument).

39. See id. at 207 (stating that “so far as procedure is concerned the rights of the
patient are most carefully considered . . . there is no doubt that in that respect the plaintiff
in error has had due process of law”).

40. See id. (stating “[t]he principle [sustaining] compulsory vaccination is broad
enough to cover cutting the Fallopian tubes”).

41. See WASHINGTON, supra note 23, at 203 (showing that by 1983, 43% of women
sterilized in federally funded family planning programs were Black, despite Black
women being only 12% of the U.S. population).

42. See generally Rob Wilson, USA: State Sterilization Laws, EUGENICS ARCHIVE,
https://eugenicsarchive.ca/discover/tree/535d39a37095aa0000000018 (last visited July
23, 2021) (listing sterilization laws enacted in over thirty states).

43, See generally Sarah Zhang, A Long-Lost Data Trove Uncovers California’s
Sterilization Program, THE ATLANTIC (Jan. 3, 2017),
https://www.theatlantic.com/health/archive/2017/01/california-sterilization-
records/511718/ (referencing the standard of “improv[ing] [patients’] ‘physical, mental,
or moral condition’” and how it was applied to anyone considered “mentally ill,
handicapped, sexually deviant, criminal”).

44. See id. (reporting California sterilization statistics).

45. Seeid. (quoting historian Alexandra M. Stern and discussing efforts to determine
the precise proportions of Hispanic patients to non-Hispanic patients).
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criminal punishment.*® Buck v. Bell gave states the green light to control the
populations they claimed ‘undesirable’ and quickly extended their
sterilization programs within prisons.*” In 1935, Oklahoma enacted the
Habitual Criminal Sterilization Act, allowing punitive sterilization of any
individual convicted for a specific classification of crimes in either
Oklahoma or any other state.*®

After the first would-be subject of this new act escaped prison,
Oklahoma’s attorney general filed for the sterilization of Jack Skinner, a
Black inmate, under the Oklahoma Act.*’ Skinner’s lawyers appealed the
decision under the Equal Protection Clause of the Fourteenth Amendment,
but the Supreme Court of Oklahoma upheld the ruling.”® Granting certiorari,
the U.S. Supreme Court held that compulsory sterilization laws are subject
to strict scrutiny, as the right to procreation is fundamental.’' Justice William
O. Douglas emphasized the inherent dangers of allowing such laws to stand,
writing “[t]he power to sterilize ... can cause races or types which are
inimical to the dominant group to wither and disappear.”** Justice Douglas
reemphasized that equal protection of the law applies regardless of one’s
identity.>

Despite the monumental ruling in Skinner, the criminal justice system
continues to weaponize sterilizations against incarcerated populations.”® In
addition to forced sterilizations in state prisons, some state legislatures have
rolled out new parole requirements involving the chemical castration of
certain classes of sex offenders.”> Several sterilization procedures are used

46. See generally Skinner v. Oklahoma, 316 U.S. 535, 538 (1942) (holding the
Habitual Criminal Sterilization Act violated the Equal Protection Clause of the
Fourteenth Amendment and referencing “undesirable offspring”).

47. See id. at 538 (noting the Court’s view on who is “undesirable.”).
48. See id. at 536 (citing to the Habitual Criminal Sterilization Act).

49. See Rachel Gur-Arie, Skinner v. Oklahoma (1942), THE EMBRYO PROJECT
ENCYCLOPEDIA (Aug. 27, 2016), https://embryo.asu.edu/handle/10776/11350 (providing
more in-depth factual background on Skinner).

50. See id. (describing Skinner’s procedural history).

51. See Skinner, 316 U.S. at 541 (holding that sterilization laws demand strict
scrutiny “lest unwittingly or otherwise invidious discriminations are made”).

52. See id. (establishing the right to procreate as fundamental).
53. See id. (quoting Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886)).

54. See, e.g., BELLY OF THE BEAST (ITVS & Idle Wild Films 2020) (detailing
systemic abuses in California women’s prisons, including coercive sterilizations despite
banning the practice in the 1970s).

55. See generally Marisa lati, Alabama Approves ‘Chemical Castration’ Bill for
Some  Sex  Offenders, THE  WASHINGTON PosT (June 11, 2019),
https://www.washingtonpost.com/health/2019/06/1 1/alabama-chemical-castration-bill/
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B.  Eliminate Financial and Administrative Constraints to Reproductive
Care in Detention

Within the first week of his administration, President Biden re ea ed the
oa a e n the same order, he a ed for the e retar of
eathand man er i estoin esti ate ite forre ations osin an
nd ¢ rden on womens a ess to om ete medi a information
his ommitment to re rod ti e and se a heath m st arr o er into
assin the a hWoman t,whi hwo dre ersethe dis riminator de
mendment and other restri ti € ro rams
tate and federa e is at ressho dena t ie esof e is ations e ifi a
eared to om at the ra ia and so ioe onomi dis arities in materna
heath are,s hastheBa k aterna eath omni s t hese aws
m st ee anded to in de indi id as hed in stod and 11
detention as re rod ti e ri hts are h man r1 hts re ard ess of iti enshi
stat s
mma , on ressm sta know ed e the on oin and histori a s stemi
h man ri hts a ses that tar et B a k, Brown, and ndi eno s indi id as
ena tin re arations e is ation on ress m st aso om at the
reme o rts narrowin of ir mstan es in whi h an indi id a an
seek 11 dama es from a federa a ent who 1o ated their onstit tiona

. ee emorandum on rotectin omen s Health at Home and Abroad, The
White ouse (Jan. 1) (proclaiming Biden’s policy to support reproductive health
and rights in the U. . and abroad).

ee id. (noting a number of treaties, conventions, and pieces of legislation that
would be thoroughly reviewed in light of Biden’s reproductive health stance).

ee Equal Access to Abortion Coverage in  ealth nsurance Act (EAC Woman
Act)of 1, R. 1 ,11 thCong § ( 1 ) (ensuring abortion coverage through
federal government sponsored healthcare and prohibiting restrictions on insurance
coverage).

ee Black Maternal ecalth Momnibus Act of 1, .R. , 11 th Cong.
(1) (proposing twelve individual bills geared towards providing Black individuals,
non-Black people of color, incarcerated individuals, veterans, and others impacted by
disparities in maternal healthcare with maternal healthcare as well as combatting climate
and COV D-1 relating risks).

ee enerally, Breakin Ground: Treaty onitorin Bodies on Reproductive
Ri hts, CTR. FOR REPROD. RT . 1, 1 -1 ( 1 ) (naming human rights conventions
calling for reproductive justice).

ee enerally Commission to tudy and Develop Reparation Proposals for
African-Americans Act, .R. 4, 11 th Cong. ( 1) (introduced) (calling for
compensation for the historical atrocities the United tates committed in its institution of
slavery).
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rights.>®' Nothing can compensate for the incredibly invasive actions ICE

detention agents subject people to under their power.?*? Still, by bolstering
a form of accountability and redress, Congress can work to prevent future
atrocities.**’

V. CONCLUSION

The Court decided Skinner as Europe witnessed the horrors of eugenicist
and genocidal policies firsthand, but it failed to overturn Bell
unequivocally.”** That mistake led to implicit policies targeting non-white
and lower-income communities through reproductive coercive tactics,
including a culture of coercion in immigration detention centers.?’

The right to Due Process protects those individuals in civil detention from
anything remotely resembling an environment designed for punishment.?*®
Yet, courts routinely look away as the inherently coercive environment of
immigration detention centers creates an opportunity for abuse.?’
Sterilizations without informed consent are just one form of punishment
immigrants in these centers suffer.”*® By enforcing and increasing the
standards of informed consent in confinement contexts, legislators can fight
back against these systemic abuses while ensuring detainees still can exercise
reproductive autonomy.**

231. See Roadmap for Renewal: Protect the Courts as a Check on the Other Branches
in Order to Uphold the Constitution, PROTECT DEMOCRACY (2019)
https://protectdemocracy.org/roadmap-for-renewal/bivens-remedy/ (arguing courts fail
their constitutional obligation to check executive wrongdoing by narrowing the Bivens
doctrine).

232. See, cf. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (noting the harm forced
sterilizations have on individuals).

233. See id. (noting qualified immunity and similar doctrines have effectively
eliminated justice for those individuals subjected to federal agents’ abuse of power).

234. See Skinner, 316 U.S. at 535 (noting the decision came down the same year the
United States discovered Nazi Germany’s genocidal intentions).

235. See generally Petition for Writ of Habeas Corpus at 7, Oldaker, (No. 7:20-cv-
00224-WLS-MSH) (detailing abuses in an ICE Detention Center).

236. See Wong Wing v. United States, 163 U.S. 228, 237 (1896) (holding Due Process
protects individuals from punishment under the assumption that where punishment
already exists, that individual would be protected under the Eighth Amendment).

237. See, e.g., Petition for Writ of Habeas Corpus at 122, Oldaker, (No. 7:20-cv-
00224-WLS-MSH) (protesting civil confinement).

238. See id. at 24 (citing an array of medical concerns, like COVID-19).

239. See 42 C.F.R. §§ 50.204-207 (1978) (defining institutionalized individuals and
prohibiting sterilizations for the purpose of birth control, as well as establishing terms of
consent); see also, Office of Refugee Resettlement, Children Entering the United States
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Buck v. Bell has not been overturned, and while federal law prohibits
forced sterilizations in institutions, that protection is not enough.**
Acknowledging the Eighth Amendment applies in immigration detention
will allow for more legal remedies and, eventually, a clear precedent of a
higher standard of protection in civil immigration detention.”*' Legal
precedent needs to unequivocally catch up to our collective understanding
that forced sterilizations are cruel and unusual punishment.”** Our evolving
standards of humanity call for both immigrants and incarcerated individuals
to be free from such punishment.***

Unaccompanied §3.3 Care Provider Required Services (2016) (requiring availability and
access of reproductive care).

240. See §§ 50.204-207; see also Buck v. Bell, 274 U.S. 200, 207 (1927) (continuing
to be precedent).

241. See generally Jennings v. Rodriguez, 138 S. Ct. 830, 864-67 (Breyer, J.,
dissenting) (advocating for protections for those in civil detention).

242. E.g., Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (detailing the harms of
forced sterilizations); see also, Kennedy v. Louisiana, 554 U.S. 407, 420 (2008)
(adapting what is cruel and unusual to evolving standards of decency).

243. See generally, Skinner, 316 U.S. at 535 (demonstrating concern for implications
of forced sterilizations as punishment); see also Narea, supra note 1 (decrying injustices
faced by Pauline and countless individuals in detention).
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