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also inform the recipient that he or she can appeal a final agency deci-
sion to the Court of Appeals for the District of Columbia or the circuit
court where the individual resides.®® By design, the letters do not re-
veal whether the individual is or was ever on the No Fly List or
whether he or she will be permitted to fly in the future.%®

In August 2013, an Oregon district court concluded that the No
Fly List—at least applied to plaintiffs who wished to travel internation-
ally—violated their constitutionally protected interest in international
air travel, but it deferred a final ruling as to the underlying procedural
due process claim. Notably, the court rejected the government’s as-
sertion that there was no liberty interest at stake, because, in the gov-
ernment’s words, there is “no right to . . . the most convenient means
of travel.”!% In evaluating the risk of erroneous deprivation, the
court emphasized that the plaintiffs were never provided any informa-
tion about why they were prohibited from boarding flights, never told
whether they are in fact on the No Fly List, and never provided an
opportunity to contest their placement on the List. Ultimately, how-
ever, the court decided it could not adjudicate the adequacy of the
procedures provided until it learned more about the separate statuto-
rily established circuit court review process.!®! It thus deferred final
ruling on the procedural due process claim.

As a subsequent court filing makes clear, however, the circuit

court review process is hardly sufficient to satisfy the requirements of
notice and a meaningful opportunity to be heard that the Oregon

98  Citing 49 U.S.C. § 46110 (2006), the government has argued that litigants are
obliged to bring substantive and procedural due process challenges to the No Fly List in
either the D.C. Court of Appeals or the Court of Appeals where they reside. See, e.g., Latif,
686 F.3d at 1126 (quoting federal agency’s letter to plaintiffs indicating that “(f]inal deter-
minations are reviewable by the United States Court of Appeals pursuant to 49 U.S.C.
§ 46110”). Two Ninth Circuit panels have rejected that claim, allowing suits to proceed in
district court. Id. at 1127; Ibrahim v. Dep’t of Homeland Sec., 538 F.3d 1250, 1255 (9th
Cir. 2008). Other courts, however, have mandated that challenges to the No Fly List and
related selectee lists be brought exclusively in the Courts of Appeals. See, e.g., Mohamed v.
Holder, No. 1:11-cv-00050-(AJT/TR]), 2011 WL 3820711, at *5 (E.D. Va. Aug. 26, 2011)
(concluding that the Court of Appeals has exclusive jurisdiction over TSA letters under 49
U.S.C. § 46110); Green v. Transp. Sec. Admin., 351 F. Supp. 2d 1119, 1123 (W.D. Wash.
2005) (same). No circuit court has yet ruled on such a challenge, although as of this
writing, there are three cases pending. SeeLatif v. Holder, No. 3:10-CV-00750-BR, 2013 WL
4592515, at *13 (D. Or. Aug. 28, 2013).

99 SeeLatif v. Holder, 2013 WL 4592515, at *3 (“[A]t no point in the available admin-
istrative process is a complainant told whether he or she is in the or a subset of the TSDB
[Terrorist Screening Database] or given any explanation for his or her inclusion on such a
list.”).

100 Def. Mot. to Dismiss, Latif v. Holder, supra note 17, at 24-25.

101 Jd. at 8-9 (concluding that placement on the No Fly List “severely restrici[s]” the
ability to travel internationally, emphasizing the importance of international travel in the
“modern world,” and rejecting the government’s assertion that there is no right to the
most convenient means of travel).
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district court rightly identified as essential.102 The litigants’ joint stip-
ulation of facts establishes that even at the circuit court review stage,
the government does not inform the petitioners whether or not they
are on the No Fly List, the government’s reason for including individ-
uals on the List, or any of the underlying information or evidence
relied on in making the List.!® The circuit court review is thus based
on an ex parte review of the administrative record; those challenging
their placement on the list are granted access to only those portions of
the record that they themselves had submitted.!%4

No other court has reached the substantive merits of a No Fly List
challenge, due in part to confusion over the appropriate forum for
challenging the No Fly List. Cases have bounced back and forth be-
tween district and appellate courts, with litigants arguing about what
court the case belongs in and whether individuals have standing to
sue.!% In Part III, I outline the approach that reviewing courts ought

to apply.

C. Sex Offender Residential, Employment, and Related
Restrictions

All fifty states have in place some form of what are commonly
referred to as Megan’s Laws—laws that impose a variety of reporting,
residential, employment, and other similar restrictions on persons
convicted of a wide array of sex and other related offenses.!°¢ The
specifics vary from state to state, but the general impetus and trend
are consistent: they are intended to protect children and other inno-
cent victims from dangerous sexual predators, and they have grown
more onerous and all-encompassing over time. What started out as
registration requirements for small classes of sex offenders have ex-
panded to include those convicted of a vast category of offenses, in-
cluding consensual sex between teenagers (defined as statutory rape),
a range of other offenses committed by juveniles, and offenses that do
not involve sexual activity or motivation, such as public urination.10?

102 Id. at *10.

103 Third Joint Statement of Stipulated Facts at 3, Latif v. Holder, No. 3:10-cv-00750-BR
(D. Or. Sept. 30, 2013).

104 4

105 See, e.g., Latif, 686 F.3d at 1126-27 (discussing procedural history to No Fly List
challenge); Ibrahim v. Dep’t of Homeland Sec., 669 F.3d 983, 991-92 (9th Cir. 2012)
(same).

106  The name is based on the registration law first passed by New Jersey in response to
the 1994 abduction, sexual assault, and murder of a girl named Megan Kanka by a con-
victed sex offender. See Megan’s Law by State, KLaas Kips Founp. (Sept. 27, 2012), http://
www.klaaskids.org/meganslaw/.

107 See HuMAN RiGcHTs WaATcH, RaISED OoN THE RecistrY: THE IRREPARABLE HARM OF
PraciNG CHILDREN ON Sex OFFENDER RecisTRrIES IN THE US, 15-20, 37-38, 62-63 (2013)
(describing incorporation of juveniles into the registries and detailing stories of juveniles
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Federal law now requires, as a condition of receiving certain funding,
that states gather and make public detailed information about a wide
category of offenders and conduct in-person verifications of all such
offenders, with the frequency depending on the offense level.108

Over the past several years, a growing number states and munici-
palities have implemented a dizzying array of residential, employ-
ment, and other restrictions on offenders’ activities as well.199 In
Oklahoma, for example, registered sex offenders—a class that ranges
from persons convicted of violent sexual assaults of strangers to those
convicted of indecent exposure!!®—are prohibited from living with a
minor child; living within 2000 feet of any school, childcare center,
playground, or park;!!! loitering within 500 feet of any school, child-
care center, or park;!'? working in any capacity with children;!!® en-
gaging in ice cream truck vending;'!* or living in a residence with
another convicted sex offender.1?® In July 2012, a change in the defi-
nition of “residence” meant that seventy men who had been living in a
mobile home community in Oklahoma City, where they received
church-provided rehabilitation and other services, were forced to

compelled to register because of, among other things, consensual sex engaged in as mi-
nors); CHRYSANTHI S. LEoN, SEx FiENDS, PERVERTS, AND PEDOPHILES: UNDERSTANDING SEX
CriME PoLicy IN AMERICA 117 (2011) (describing evolution of sex offender laws over time);
Carpenter & Beverlin, supra note 32, at 1076 (same). For a description of a typical evolu-
tion in state law, see Wallace v. State, 905 N.E.2d 371, 374-77 (Ind. 2009) (describing the
imposition of residential restrictions in Indiana and the ways in which the number of trig-
gering offenses, duration, and notification requirements have increased over time).

108 In-person verification is required every three, six, or twelve months depending on
the offense level. See The Sex Offender Registration and Notification Act (SORNA) § 116,
42 U.S.C. § 16916 (2012); see also id. § 16911 (defining class of individuals subject to report-
ing requirements to include certain juveniles and those convicted of kidnapping and false
imprisonment of minors even if there was no sexual abuse or sexual motivation); id.
§ 16915 (establishing duration of reporting period as lasting fifteen years to life, depend-
ing on the offense level); United States v. Kebodeaux, 133 S. Ct. 2496, 2502 (2013) (up-
holding application of SORNA to members of the military, including those who had
completed their sentence prior to SORNA’s enactment); The National Guidelines for Sex
Offender Registration and Notification, 73 Fed. Reg. 38,030, 38,030-70 (July 2, 2008)
(obliging states to post extensive information about sex offenders).

109 This is a rapidly evolving area of law, with new initiatives being proposed across the
cbunuy and court challenges to such restrictions pending in many jurisdictions. This sub-
part is not meant to provide an authoritative description of each and every development
but to illustrate the general trends and highlight some of the notable initiatives and court
rulings.

110 Okra. STAT. ANN. tit. 57 § 582 (West 2012) (listed offenses subject to registration
includes indecent exposure, as defined at id. tit. 21 § 1021).

111 4, tt. 57 § 590.

112 J4 de. 21 § 1125,

113 Jd. dt 57 § 589.

114 4. vt 21 § 23001.1.

115 4. tit. 57 § 590.1.
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leave their residence.'® When the church responded by replacing
the trailers with single-person tents, the city asserted a zoning viola-
tion and forced the men off the property.!'? Many reportedly had no
place to go.!18

These restraints differ in important ways from the terrorism-re-
lated financial sanctions and the No Fly List in that they are imposed
after a criminal conviction; the fact triggering the issuance of the re-
straint has been proven beyond a reasonable doubt before an inde-
pendent adjudicator. They also differ from the financial sanctions
and No Fly List in that they are undifferentiated and imposed on
broad classes of convicted persons, without any individualized assess-
ment of risk. But while they are distinguishable in design and imple-
mentation, they share the same, key preventive purpose as the
Executive Branch-imposed, national security-related restraints. They
are—with a few limited exceptions—imposed as a regulatory matter,
separate and apart from the criminal sentence, with the sole purpose
of preventing, or at least minimizing, the risk of future bad acts.!1°
Like the terrorism-related financial sanctions and the No Fly List, they
single out particular individuals for enhanced restrictions on what
they can do and where they can go based on an assessment of future
dangerousness. They are a court-adjudicated, rule-based (undifferen-
tiated) form of pre-crime restraint.

Moreover, while the restraints are motivated by a legitimate con-
cern about the safety of innocent children, they are generally imposed
without any clear assessment of their efficacy or need—often with se-
vere consequences. While designed to keep children safe from the
unknown pervert, they fail to address the most prevalent form of sex-
ual harm to children—abuse by family members or other adults al-
ready known to their victims.!?® Several studies suggest that the laws
may not even be effective at reducing recidivism and may, in some

116 See Juliana Keeping, Dozens of Sex Offenders May Have to Leave Trailer Park Ministry,
NewsOK (July 2, 2012), http://newsok.com/dozens-ofsex-offenders-may-have-to-leave-
trailer-park-ministry/article/3688988.

117 See Juliana Keeping, Oklahoma City Says Sex Offenders Can’t Live in Tents at Trailer
Park, NEwsOK (July 30, 2012), http://newsok.com/oklahoma-citysays-sex-offenders-cant-
live-in-tents-at-trailer-park/article / 3696607.

118  See Keeping, supra note 116.

119 See Eric S. Janus, The Preventive State, Terrorists and Sexual Predators: Countering the
Threat of a New Outsider Jurisprudence, 40 Crim. L. BuLL. 576 (2004) (describing restrictions
on sexual offenders as an attempt to manage “risk” outside the usual protections of the
Constitution).

120 According to statistics compiled by the Department of Justice, less than seven per-
cent of sex crimes against juveniles are committed by strangers. U.S. DEP'T OF JUSTICE,
BUREAU OF JUSTICE STATISTICS, SEXUAL ASSAULT OF YOUNG CHILDREN As REPORTED TO Law
ENFORCEMENT: VicTIM, INCIDENT, AND OFFENDER CHARACTERISTICS 1, 10 (2000).
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cases, even exacerbate recidivism by creating a sense of nothing to
lose.!21

Meanwhile, sex offenders have been forced out of jobs, evicted
from their homes, and prevented from entering an array of public
places.’?2 In 2008, for example, the North Carolina Supreme Court
upheld a municipal ordinance prohibiting registered sex offenders
from entering any public park. The plaintiff was a disabled stroke
victim who wanted to continue his regular outings with his mother to
the local park.1?® Several cities in Orange County, California, have
banned convicted sex offenders from entering public parks, beaches,
harbors, or other public spaces—ordinances that are now the subject
of ongoing litigation. One plaintiff completed his sentence over fif-
teen years ago, subsequently married, and is now raising a family, yet
is still barred from going with them to public parks and beaches.!24
While at least one city has repealed the laws in response to the litiga-
tion, others continue to defend them or make moderate adjustments
to allow for case-by-case exemptions.!12

121 See, e.g., KRisTEN ZGoBA ET AL., N.J. DEP’T OF CORR., OFFICE OF PoLICY & PLANNING,
MEecaN's Law: AssESSING THE PRacTicAL AND MONETARY EFFicAcy 1, 32, 39-42 (2008), avail-
able at https:/ /www.ncjrs.gov/ pdffiles1/nij/grants/225370.pdf (stating that Megan’s Law is
ineffective at reducing reoffenses); Amanda Y. Agan, Sex Offender Registries: Fear Without
Function?, 54 ].L. & Econ. 207, 208 (2011) (finding that neither overall rates of sex offenses
nor recidivism rates decline in response to registration and notification requirements); see
also Maia Szalavitz, Registries Don't Keep Sex Offenders from Restricted Areas, TIME (Feb. 1, 2013),
http://healthland.time.com/2013/02/01/registries-dont-keep-sex-offenders-from-restric
ted-areas/ (describing enforcement difficulties given numbers subject to the restrictions
and scale of the restrictions). Other studies, however, have found notification and registra-
tion requirements to contribute to an overall decrease in sexual offenses, even if recidivism
rates are unaffected or possibly even increase as a result of these restrictions. See].J. Pres-
cott & Jonah E. Rockoff, Do Sex Offender Registration and Notification Laws Affect Criminal
Behavior?, 54 J.L. & Econ. 161, 164-65, 192 (2012) (noting that while the result may be an
overall decrease in sex crimes, recidivism rates may increase as a result of notification laws).

122 Georgia, for example, makes it a felony for a sex offender to loiter in “any . . . area
where minors congregate.” Ga. CopE ANN. § 42-1-15(d), (g) (West 2013); see also HuMAN
RicHTs WATCH, No Easy ANswirs: SEx OrreENDER Laws N THE U.S. 81-86, 92-97, 117
(2007), available at http:/ /www.hrw.org/sites/default/files/reports/us0907webwcover.pdf
(discussing the impact of restrictions on offenders); Carpenter & Beverlin, supra note 32,
at 1109-13 (describing restrictions on offenders’ freedom of movement, residency, and
employment).

123 Standley v. Town of Woodfin, 661 S.E.2d 728, 729 (N.C. 2008).

124 See Complaint at 2-3, John Doe v. City of Costa Mesa, No. 8:12-CV-01665-AG-RNB
(C.D. Cal. Oct. 1, 2013).

125  See Jaimee Lynn Fletcher, H.B. Changes Sex Offender Ordinance Afier Lawsuit, ORANGE
County ReG. (Jan. 23, 2013), http://www.ocregister.com/articles/ordinance-408906-sex-
beach.html. Moreover, exemptions previously offered by Orange County appear to be stin-
gily guarded, with fourteen out of fifteen requests turned down as of May 2012. Those
whose applications were rejected reportedly included a commercial fisherman who re-
quired access to the harbor to work, a locksmith who worked by the harbor and claimed to
have had a clear record for twenty-eight years, and someone who wanted to attend a me-
morial service for his Alcoholics Anonymous sponsor. See Ian Lovett, Public-Place Laws
Tighten Rein on Sex Offenders but Raise Questions, Too, NY. TiMEs, May 29, 2012, at Al5.
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The scope of the restrictions also has become increasingly oner-
ous over time.!'2¢. What started out as buffer zones of 1000 feet or less
have expanded to 2000 feet or more in several states.’2? Prohibited
areas have grown from “school” and “child care zones” to include set
distances from swimming pools, skating rinks, parks, bus stops, and
video arcades.!?® In many municipalities, these buffer zones are cou-
pled with “dispersion” statutes that seek to control the spatial density
of offenders by, for example, limiting the number of offenders that
can live within a particular residential structure.’?® In other areas,
designated offenders are relegated to a small sliver of a city where they
are permitted to live.!3 Offenders have been kicked out of their
homes and sometimes rendered homeless as a result; in some cases,
entire towns and municipalities effectively have been placed off-limits
to registered offenders.13!

126 Kansas provides a notable exception. After considering a report of the Kansas Sex
Offender Policy Board, the Kansas state legislature chose not to impose residential restric-
tions on offenders and explicitly prohibited municipalities from doing so as well. See Kan.
STAT. ANN. § 224913 (West 2011).

127 See Ara. CobEe § 15-20A-11(a) (2011) (2000-foot zone around school or child-care
facility); Car. PEnaL CobE § 3003.5(b) (West 2013) (2000-foot zone around any public or
private school, or park “where children regularly gather”); Iowa Cobt § 692A.114 (2009)
(2000-foot zone around school or child care facility).

128 See, e.g., Ga. CoDE AnN. § 42-1-16 (West 2013) (prohibiting registered sex offenders
from residing or working within 1000 feet of “areas where minors congregate,” including
skating rinks and swimming pools); La. REv. STAT. AnN. § 14:91.1(2) (2009) (prohibiting
“sexually violent” predators from being 1000 feet from public swimming pools and video
arcades, among other places); Mo. Rev. StaT. § 566.150 (2012) (prohibiting certain of-
fenders from being within 500 feet of a park or swimming pool); S.C. Cope ANN. § 23-3-535
(2011) (prohibiting convicted sex offenders from residing within 1000 feet of a school,
daycare center, children’s recreational facility, park, or playground).

129 See Tony H. Grubesic, Alan T. Murray & Elizabeth A. Mack, Sex Offenders, Residence
Restrictions, Housing, and Urban Morphology: A Review and Synthesis, 13 Crryscare: J. PoLy
Dev. & Res. 3, 7, 11-12 (2011) (discussing efforts to manage the spatial distribution of
registered sex offenders).

130 SeeDoe v. Miller, 405 F.3d 700, 706 (8th Cir. 2005) (“[T]he restricted areas in many
cities encompass the majority of the available housing in the city, thus leaving only limited
areas within city limits available for sex offenders to establish a residence.”); In reE ]., 223
P.3d 31, 37 (Cal. 2010) (describing how after initally being told that San Francisco was
completely off limits, petitioner was informed of a “small area” where he could live, but
housing prices were prohibitively high); In re Taylor, 147 Cal. Rptr. 3d 64, 83 (Cal. Ct. App.
2012) (finding that residential restriction “eliminates nearly all existing affordable housing
[as applied] in San Diego County”), review granted and opinion suspended, In re Taylor, 290
P.3d 1171 (Cal. 2013); Commonwealth v. Baker, 295 S.W.3d 437, 445 (Ky. 2009) (describ-
ing the “constant threat of eviction”); Berlin v. Evans, 923 N.Y.S.2d 828, 835 (N.Y. Sup. Ct.
2011) (detailing residential restrictions that “effectively . . . banished” parolees from
Manhattan). )

131 Se, e.g., In re E ., 223 P.3d at 46 (describing petitioners’ claim that housing restric-
tions rendered them homeless but also noting that many others found compliant hous-
ing); In re Taylor, 147 Cal. Rptr. 3d at 70, 73 (describing petitioner, who was prohibited
from living with her sister-in-law or in any women'’s shelters, as living in alley with 15 to 20
other homeless registered sex offenders and finding that as of February 2011, 165 out of
482 registered sex offenders on parole in San Diego were homeless or with “no resi-
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Lists of prohibited employment similarly have expanded to in-
clude bans not only on working directly with children but also on
working in certain geographic areas where children might congre-
gate.'32 In another relatively recent development, several states now
require certain offenders to wear GPS devices, which impose restric-
tions on movement and establish de facto curfews given the need to
be home at certain hours in order to recharge the devices.!3® Some-
times the decision to require the use of a GPS is made on an individu-
alized basis, but often it is imposed without any particularized
assessment of the threat posed.!34

The Supreme Court has not yet considered whether, and under
what circumstances, such residential, employment, and other restric-
tions on offenders’ movements are constitutionally permitted. While
the Court’s twin rulings in Connecticut Department of Public Safety v.
Doe'35 and Smith v. Doe'36 have been widely credited with paving the
way for such restrictions, both cases involved registration and dissemi-
nation schemes only. In Smith, the Court explicitly emphasized that
“offenders . . . are free to move where they wish and to live and work
as other citizens, with no supervision” as relevant to its finding that
Alaska’s registration and verification scheme was nonpunitive and
therefore did not violate the Ex Post Facto Clause.!3” And in Connecti-
cut Department of Public Safety, the Court addressed procedural due pro-
cess issues only—explicitly leaving open the possibility of future
substantive due process claims.138

dence”); see also Richard Tewksbury, Exile at Home: The Unintended Collateral Consequences of
Sex Offender Residency Restrictions, 42 Harv. C.R.-C.L. L. REv. 531, 534-35 (2007) (describing
the difficulty sex offenders have in finding housing).

132 Seg, e.g., GA. CODE ANN. § 42-1-16(c) (1) (West 2013) (prohibiting certain offenders
from working within 1000 feet of area where minors congregate); Mass. GEn. Laws ch. 265,
§ 48 (2012) (prohibiting ice cream vending explicitly).

133 See, e.g., State v. Bowditch, 700 S.E.2d 1, 4-6 (N.C. 2010) (describing the ways in
which the GPS device limited movement yet upholding lifetime GPS monitoring for per-
sons convicted of certain offenses).

134 Jd; see also Murphy, supra note 21, at 1333 (describing use of GPS devices to track
sex offenders and others).

135 538 U.S. 1, 8 (2008) (rejecting procedural due process challenge to Connecticut’s
sex offender registry).

136 538 U.S. 84, 102 (2003) (rejecting ex post facto challenge to Alaska’s sex offender
registry).

137 Id. at 101; see id. at 100 (emphasizing that the Act “does not restrain activities sex
offenders may pursue but leaves them free to change jobs or residences”); id. at 101 (em-
phasizing that, unlike probation or parole requirements, Alaska did not require in-person
verifications for sex offenders).

138 Sge Conn: Dep’t of Pub. Safety, 538 U.S. at 8 (“Because the question is not properly
before us, we express no opinion as to whether Connecticut’s Megan’s Law violates princi-
ples of substantive due process.”); see also id. at 9-10 (Souter, J. and Ginsburg, J., concur-
ring) (emphasizing that the ruling did not foreclose substantive due process or equal
protection claims).
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A small handful of state courts have since concluded that increas-
ingly restrictive aspects of the registration scheme as well as associated
residential and employment restrictions are in fact punitive and vio-
late the Ex Post Facto Clause on both state and federal law grounds.!3®
But federal appellate courts and other state courts have disagreed.!4°
Meanwhile, successful ex post facto claims only preclude the retroac-
tive application of such restrictions; they do not restrict their prospec-
tive use.

Meanwhile, appellate courts have—in the limited circumstances
where the issue has been raised—rejected broader claims that the re-
strictions violate the Equal Protection Clause, substantive due process
rights, or the Eighth Amendment.!'*! That said, a California appellate
court recently issued a notable ruling striking down blanket residen-
tial requirements as violating the right to travel.’#2 Emphasizing that

139 See Wallace v. State, 905 N.E. 2d 371, 384 (Ind. 2009) (finding ex post facto viola-
tion under state constitution); Commonwealth v. Baker, 295 S.W.3d 437, 447 (Ky. 2009)
(finding ex post facto violation under both state and federal constitutions); State v.
Letalien, 985 A.2d 4, 26 (Me. 2009) (finding an ex post facto violation under both the state
and federal constitutions); F.R. v. St. Charles Cnty. Sheriff’s Dep’t, 301 S.W.3d 56, 66 (Mo.
2010) (finding laws punitive and in violation of ex post facto clause of state constitution);
State v. Williams, 952 N.E. 2d 1108, 1113 (Ohio 2011) (holding that retroactive application
of registration requirements on persons who committed sex offenses prior to enactment of
the statute violated the state constitution).

140 See, e.g., Weems v. Little Rock Police Dep'’t, 453 F.3d 1010, 1019-20 (8th Cir. 2006)
(upholding Arkansas law); Doe v. Miller, 405 F.3d 700, 723 (8th Cir. 2005) (upholding
Iowa law); In re E.J., 223 P.3d 31, 47 (Cal. 2010) (rejecting ex post facto challenges); State
v. Seering, 701 N.W.2d 655, 670 (Iowa 2005) (same); Boyd v. State, 960 So. 2d 717, 719-20
(Ala. Crim. App. 2006) (rejecting claim that application of statute was excessively punitive
such as to constitute an ex post facto violation).

141 See generally Marjorie A. Shields, Annotation, Validity of Statutes Imposing Residency
Restrictions on Registered Sex Offenders, 25 A.L.R. 6th 227, 232-35 (2007) (collecting cases). A
small number of cases have held restrictions imposed on sex offenders to be unlawful in
their prospective use. Se, e.g., Doe v. Albuquerque, 667 F.3d 1111, 1115 (10th Cir. 2012)
(concluding that a ban on offenders entering the library violated their First Amendment
rights but paving the way for the imposition of such a ban in the future, noting that “it is
not difficult to imagine that the ban might have survived [on a different record], for we
recognize the City’s significant interest in providing a safe environment for its library pa-
trons, especially children”); Santos v. State, 668 S.E.2d 676, 679 (Ga. 2008) (concluding
that registration requirements were unconstitutionally vague as applied to the homeless);
Mann v. Ga. Dep’t of Corr., 653 S.E.2d 740, 740-41 (Ga. 2007) (holding that a provision
requiring the plaintiff to vacate his home after a child care center moved within the exclu-
sion zone constituted an unlawful taking); Elwell v. Twp. of Lower, 2006 WL 3797974, at
*15 (NJ. Super. Ct. Law Div. Dec. 22, 2006) (finding that the prohibitions, which pre-
vented plaintiff from taking his children to the school bus or to school, “substantially in-
trude[d] upon significant family matters involving private and personal choices about how
to raise and care for children” and therefore violated petitioner’s substantive due process
rights).

142 In 7e Taylor, 147 Cal. Rptr. 3d 64, 83 (Cal. App. 2012), review granted and opinion
suspended, In re Taylor, 150 Cal. Rptr. 3d 566 (Cal. 2013). While In re Taylor addressed the
application of residential restrictions to parolees in San Diego, the underlying statute ap-
plies to all registered sex offenders throughout California, not just those on parole and in
San Diego. See CaL. PENAL CobE § 3003.5(b) (West 2006) (prohibiting all registered sex
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the residential restrictions contributed to homelessness, prevented pa-
rolees from getting the treatment services they needed, and separated
families, the court concluded that the restrictions intruded on impor-
tant liberty interests and were not narrowly tailored to the asserted
government interest in protecting children from recidivist offend-
ers.'#® The ruling, which is as of this writing suspended pending re-
view by the California Supreme Court, would allow parole officers to
impose such restrictions on an individualized basis, but prohibits their
blanket application to all registered sex offenders without a particular-
ized evaluation of threat and need.!#* This is an approach that I
strongly endorse, as explained in more detail in Part IIL

D. Other Examples—A Pre-Crime Typology

The financial sanction regime, No Fly List, and sex offender re-
strictions illustrate a broader trend in which legislators and Executive
Branch officials increasingly target particular individuals or classes of
individuals with preventive and noncustodial restraints, all based on a
presumed propensity to commit a future bad act. Other analogous
examples include firearm restrictions imposed on convicted felons
and other classes of presumptively dangerous individuals;'*> no-con-
tact orders issued in response to allegations of domestic violence;!46
supervised-release conditions imposed on presumptively dangerous
aliens;!'%” pilotlicense revocations based on a “suspected” security
threat;!*® and security-clearance revocations based on “a recent or re-

offenders from “resid[ing] within 2000 feet of any public or private school, or park where
children regularly gather”).

143 In re Taylor, 147 Cal. Rptr. 3d at 83.

144 Jd. at 83-84.

145 18 U.S.C. § 922(g) (2012). Often referred to as “felon-gun” restrictions, the restric-
tions actually cover a broader class of individuals. In District of Columbia v. Heller, Justice
Scalia went out of his way to note that the Court’s striking down ,of a prohibition on hand-
gun possession did not “cast doubt on longstanding prohibitions on the possession of fire-
arms by felons.” 554 U.S. 570, 626 (2008).

146 Ser g, Jeannie Suk, Criminal Law Comes Home, 116 YaLe LJ. 2, 14-22 (2006)
(describing and critiquing evolution of stay away orders in domestic violence cases).

147 Seq, e.g., Zadvydas v. Davis, 533 U.S. 678, 700 (2001) (analyzing supervised release
conditions).

148 49 CF.R. § 1540.117(c) (2013) (describing threat assessment standards for aliens
holding or applying for FAA certificates, ratings, or authorizations); 49 C.F.R. § 1540.115
(2013) (describing threat assessment standards for U.S. citizens). An initial threat finding
leads to an immediate loss of license. Citizens are, by statute, entitled to a hearing before
an administrative law judge of any final orders, at which they are entitled to unclassified
summaries of any classified information relied upon. 49 U.S.C. § 46111 (2006). Aliens, by
contrast, are not entitled to an administrative law judge hearing and need not be provided
summaries of the classified information. Court review is concentrated in the Court of Ap-
peals, with deference given to any agency finding supported by “substantial evidence.” 49
U.S.C. § 46110(c) (2006).
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curring pattern of questionable judgment, irresponsibility, or emo-
tionally unstable behavior.”149

The details vary significantly from program to program, and the
specifics are important. Broadly speaking, there are two contrasting
models of pre-crime restraints. One, which I call the tailored, adjudi-
catory model, requires individualized assessments of risk and is pre-
mised on a view of human nature as malleable and subject to
rehabilitation and reform. It is based on a particularized assessment
of risk and recognizes—at least in theory—that changed circum-
stances, including rehabilitation of the target, can eliminate or suffi-
ciently reduce the risk the restraint is designed to address. Restraints
are thus designed to last no longer than the risk posed; they are
time-limited and subject to regular, periodic reviews. In the most pro-
tective form, the restraints are court-imposed or at least subject to de
novo court review as a means of minimizing bias, error, or outright
abuse. It is the approach I argue we should be moving toward—as I
discuss in more detail in Part IIl—although the difficulty of predicting
risk and costs to the target’s moral autonomy should give us pause
even in the exercise of these types of restraints.

The other, which I call the rule-based model, is imposed on all
persons with certain features, without individualized assessment of
risk. Under the rule-based model, the fact that some percentage of
individuals with certain characteristics is likely to commit a future bad
act becomes a justification for imposing restraints on all people who
possess those characteristics. As the gravity of the future bad act in-
creases, the acceptable ratio of innocent to bad actors increases, re-
sulting in a greater proportion of persons who never would have
committed any future harm being subject to extensive preventive re-
straints. Because rule-based restraints are imposed on all individuals
who satisfy a particular, cognizable set of facts, judicial review is either
nonexistent or limited solely to the question as to whether or not the
predicate facts are met, without any individualized assessment of risk.
Sex offender restrictions, felon-gun restrictions, and certain no-con-
tact orders (imposed on all accused of certain types of offenses) are
classic examples of rule-based restraints.!>¢

149 See 32 CF.R. § 147.2(d) (2013) (describing criteria for granting and revoking se-
curity clearances).

150 Several scholars have also noted the ways in which adjudicated, particularized re-
straints actually operate as rule-based restraints in disguise. See, e.g., infra notes 184, 186.
Actuarial prediction models, for example, take a number of identified factors, feed them
into an algorithm, and predict risk, essentially assuming that the dominant group charac-
teristics translate onto a particular individual in a predictable way. If given conclusive
weight, these seemingly individualized restraints can also operate as rule-based restraints,
imposing certain preventive restraints on all persons possessing particular characteristics
without any individualized assessments or adjustments.
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Most pre-crime restraints encompass some features of both the
rule-based model and the tailored, adjudicatory model. Terrorism-re-
lated financial sanctions and the No Fly List, for example, are based
on individualized assessments of a particular individual or entity’s pro-
pensity to commit a bad act, thus adopting a key feature of the adjudi-
catory model. But, at least with respect to the terrorism-related
financial regime, the criteria for being subject to the restraint are so
broad as to defy any notion of narrow tailoring. (The criteria for
placement on the No Fly List also appear broad, given the numbers
reportedly on the list, although they remain unknown.) Moreover,
there is no independent adjudicator to help correct any errors or
abuse. The absence of any time limits or meaningful periodic review
provisions further suggests a rule-based vision of targets as incapable
or unlikely to change—or, at the very least, an unwillingness to give
the targets an opportunity to act differently than predicted due to a
high level of risk-aversion.

11
THE LiBerTy INTERESTS AND Risks or ExrLoOSION

Over the past decade, there has been extensive attention to vari-
ous forms of preventive detention—including law-of-war detention,!5!
the preventive tilt of the criminal justice system,!52 immigration deten-
tion,’?® and civil commitment regimes.!5* Meanwhile, it is often as-
sumed, without much analysis, that noncustodial restraints are a

151 See, e.g., Chesney & Goldsmith, supra note 31, at 1108-46 (describing evolution and
institutionalization of law of war detention after September 11, 2001); Cole, supra note 31,
at 725-32 (discussing legal questions surrounding military detention of enemy combat-
ants); Jonathan Hafetz, Military Detention in the “War on Terrorism”: Normalizing the Exceptional
After 9/11, 112 CoLum. L. Rev. SipEBAR 31, 36—42 (2012) (discussing the law of war deten-
tion after 9/11).

152 Seg, e.g., Chesney & Goldsmith, supra note 31, at 1092-93 (discussing the difference
between the “preventive” state and the “punitive” state). The normative consequences of
this move are the topic of an ongoing and debate. Compare Paul H. Robinson, Punishing
Dangerousness: Cloaking Preventive Detention as Criminal Justice, 114 Harv. L. Rev. 1429, 1432
(2001) (arguing in favor of separating preventative and punishment functions), and
Steiker, supra note 5, at 814 (arguing for a distinct role for punishment based on, among
other things, its retrospective nature and blaming function), with Christopher Slobogin,
The Civilization of the Criminal Law, 58 VAND. L. Rev. 121, 122 (2005) (arguing that “individ-
ual prevention should become the predominant goal of the criminal justice system”); see
also Andrew Ashworth & Lucia Zedner, Prevention and Criminalization: Justifications and Lim-
its, 15 New CriM. L. Rev. 542, 563-71 (2012) (exploring these issues).

153 Sep, e.g., David Cole, In Aid of Removal: Due Process Limits on Immigration Detention, 51
Emory LJ. 1003, 1004-08 (2002) (discussing the evolution of immigration detention re-
gimes pre- and post-9/11).

154 Seg, e.g, Janus & Logan, supra note 31, at 321-25 (discussing due process concerns
with respect to civil commitment of sexually violent predators); Schulhofer, supra note 29,
at 94-96 (arguing for commitment of sexually violent predators only in limited cases); see
also Klein & Wittes, supra note 31, at 87 (cataloguing various forms of preventive
detention).
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permissible alternative to custodial restraints that are prohibited. In
its 2001 decision in Zadvydas v. Davis, for example, the Supreme Court
ruled that aliens could not be detained pending deportation if the
deportation was no longer reasonably foreseeable; at the same time, it
explicitly mentioned, albeit in dicta, the availability of alternative
forms of noncustodial restraint.15® In the Court’s words, the “alien’s
release may and should be conditioned on any of the various forms of
supervised release that are appropriate in the circumstances.”'56 The
unambiguous message: noncustodial restraints are permitted under
circumstances where custodial ones are prohibited.!5?

But the favoring of noncustodial restraints as an alternative to
custodial ones masks the important substantive and procedural liberty
interests at stake and ignores the dangers associated with all pre-crime
restraints, whether they be custodial or not. To some extent, this over-
sight is understandable: After all, who would not choose release with
restrictions over incarceration, as the Zadvydas Court suggested? But
the choice is rarely such an easy one-for-one. In part because noncus-
todial restraints are perceived as less invasive, they are imposed on a
much broader swath of the population that would be—or could be—
subject to physical incarceration, persist for protracted periods of
time, and are imposed with much less process than carceral restraints.
What if, for example, the question is five months in prison or five years
subject to extensive restrictions on where one can go and what one
can do? Then the choice is no longer so obvious.!58

In this Part, I explore both the often underappreciated liberty
interests affected by noncustodial restraints and the general costs of
all pre-crime restraints, thus offering a lens through which to better
evaluate the interests at stake when the state engages in targeted pre-
crime prevention.

A. The Invasion of Liberty

Physical incarceration has, for good reason, long been under-
stood as the quintessential deprivation of liberty. It removes detainees
from the polity, subjects them to control by others, and denies them
the ability to live their own lives in the manner they choose. It is for
this reason that the Supreme Court has repeatedly defined physical
incarceration as the “paradigmatic affirmative disability or re-
straint,”1% freedom from which is at the “core of the liberty protected

155 See 533 U.S. 678 (2001).

156 4. at 700 (emphasis added).

157 The Zadvydas court did emphasize that such noncustodial restraints need to be
“appropriate” but did not define the term. Id.

158 Professor Murphy makes this point as well in Paradigms of Restraint, supra note 21, at
1323.

159 Smith v. Doe, 538 U.S. 84, 100 (2003).
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by the Due Process Clause.”16% The deprivation is so visceral and obvi-
ous that there is rarely any explanation as to why this is so.

In a few limited cases, the Supreme Court has similarly recog-
nized the devastating effect of targeted, noncustodial restraints—but
this recognition is generally limited to the extreme situations in which
the individual is formally stripped of legal status or physically removed
from the polity.’6! As the Court concluded in its 1958 decision in Trop
v. Dulles, forced statelessness violates the Eighth Amendment: “There
may be involved no physical mistreatment . . . . There is instead the
total destruction of the individual’s status in organized society.”162
Deportation has similarly been described as depriving individuals “of
all that makes life worth living.”163 Affected individuals maintain their
nationality and remain physically free but are stripped from their fam-
ily, friends, employment, and the polity of their choosing. These indi-
viduals are divested of the context that gives them and their lives
meaning and told to start again in a place that they have not been to
in years and feels foreign to them, even if it is their legal home.

What the Court has failed to recognize is the ways in which non-
custodial restraints can, and often do, deprive a target of the capacity

160 Foucha v. Louisiana, 504 U.S. 71, 80 (1992). One explanation as to why this liberty
interest is “core” is the often-cited historical and textual one—that “liberty” should be in-
terpreted as it was in 1789 or possibly 1868, when it was understood as referring exclusively
to “liberty of the person” or freedom from physical restraint. See Charles Warren, The New
“Liberty” Under the Fourteenth Amendment, 39 Harv. L. Rev. 431, 440 (1926). But even ac-
cepting the accuracy of the historical analysis, this approach fails to explain why freedom
from physical restraint was deemed a core liberty interest and what underlying interests are
at stake. See Laurence H. Tribe, Essay, Lawrence v. Texas: The “Fundamental Right” That
Dare Not Speak Its Name, 117 Harv. L. Rev. 1893, 1897 (2004) (forcefully rejecting the idea
that “courts more or less passively identify a set of personal activities in which individuals
may engage free of government regulation . . . derive[d] from American constitutional text
and tradition”); see also Rochin v. California, 342 U.S. 165, 171 (1952) (“To believe that this
Jjudicial exercise of judgment could be avoided by freezing ‘due process of law’ at some
fixed stage of time or thought is to suggest that the most important aspect of constitutional
adjudication is a function for inanimate machines and not for judges . . . .”).

161 By comparison, violations of bodily integrity are more readily recognized as intru-
sions on established rights given the overt way in which they inflict pain or intrude in one’s
physical space in a way that is easy to identify and measure. See, ¢.g., Winston v. Lee, 470
U.S. 753, 755 (1985) (holding that forced surgical removal of a butllet for evidentiary pur-
poses violates an individual’s interest in bodily integrity and therefore his Fourth Amend-
ment rights); Rochin, 342 U.S. at 173 (concluding that forced stomach-pumping of a
suspected drug user is “brutal conduct” that viclates due process).

162 356 U.S. 86, 101 (1958). The Court went on to call it “a form of punishment more
primitive than torture, for it destroys for the individual the political existence that was
centuries in the development. . .. In short, the expatriate has lost the right to have rights.”
Id. at 101-02; see also Afroyim v. Rusk, 387 U.S. 253, 268 (1967) (holding that forced state-
lessness violates the Fourteenth Amendment).

163 Bridges v. Wixon, 326 U.S. 135, 147 (1945) (quoting Ng Fung Ho v. White, 259
U.S. 276, 284 (1922)); see also Ng Fung Ho v. White, 259 U.S. 276, 284 (1922) (“To deport
one who so claims to be a citizen, obviously deprives him of liberty.”). Deportation is less
extreme than forced statelessness, as the affected individual retains some legal status.



360 CORNELL LAW REVIEW [Vol. 99:327

to lead a meaningful and free life, treat him as second-class citizen,
and deny his moral autonomy, even if they do not place him behind
bars, formally strip him of legal status, or physically remove him from
the polity. This section will address each of these deprivations in turn.

1. De Facto Incapacitation

In the words of Professor Martha Nussbaum, people can be so
restricted from “select[ing] modes of activity that are central to a life
worthy of human dignity” that they are more “like prisoners” than
“free people.”'%* The imprisonment can be near total, prohibiting a
broad range of functioning, or partial, affecting discrete but central
components of a meaningful life. Critically, physical incapacitation is
not required.

This, of course, requires a theory of what makes a life worth liv-
ing, and here Supreme Court jurisprudence provides the key gui-
dance. At various points, with varying degrees of emphasis, and with
various textual hooks, the Court has identified the capabilities to
move freely,15 travel,166 maintain familial association free from state
interference,!%7 enter into intimate relationships,!6® pursue one’s cho-

164 Nussbaum, supra note 25, at 6. Professor Nussbaum also makes a compelling argu-
ment as to how the Declaration of Independence reflects the central idea of equal dignity
and equal entitlement. See id. at 50-51.

165 Seg, e.g., City of Chicago v. Morales, 527 U.S. 41, 54 (1999) (“[A]n individual’s deci-
sion to remain in a public place of his choice is as much a part of his liberty as the freedom
of movement inside frontiers that is ‘a part of our heritage.’”) (quoting Kent v. Dulles, 357
U.S. 116, 126 (1958)).

166 See, e.g., Vartelas v. Holder, 132 S. Ct. 1479, 1486-87 (2012) (describing restriction
on international travel as a “new disability” and a “harsh penalty, made all the more devas-
tating if it means enduring separation from close family members living abroad”); Shapiro
v. Thompson, 394 U.S. 618, 630-31 (1969) (describing a fundamental right to interstate
travel but declining to ascribe the source of the right to a particular constitutional provi-
sion); id. at 671 (Harlan, J., dissenting) (“[T]he right to travel interstate is a ‘fundamental’
right which, for present purposes, should be regarded as having its source in the Due
Process Clause of the Fifth Amendment.”); Kent v. Dulles, 357 U.S. 116, 125 (1958) (“The
right to travel is a part of the ‘liberty’ of which the citizen cannot be deprived without due
process of law under the Fifth Amendment.”).

167  See, e.g., Moore v. City of East Cleveland, 431 U.S. 494, 499 (1977) (describing the
“freedom of personal choice in matters of marriage and family life {as] one of the liberties
protected by the Due Process Clause of the Fourteenth Amendment” (internal quotation
marks omitted)).

168  See, e.g., Lawrence v. Texas, 539 U.S. 558, 567 (2003) (upholding right to consen-
sual homosexual “intimate conduct™); Griswold v. Connecticut, 381 U.S. 479, 482-86
(1965) (upholding the right to access contraception).



