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RETHINKING THE NEW PUBLIC HEALTH

gun violence, the contamination of our housing stock with lead
paint, and climate change. In a sense, the industry-wide public
nuisance litigation of the 1990s and 2000s can be viewed as an
early manifestation of the new public health law movement. 99

While Hall, Epstein, Pope, and Rothstein have focused on what
happens "When Epidemiologists Become Lawmakers,"'00 public
nuisance litigation to address product-caused harms might be
understood as what happens "When Epidemiologists Become
Litigators." These new applications have regenerated an old
debate over the legitimate uses of public nuisance law.1 1 Most
courts have been anxious to prevent these claims from going
forward and they have sought to do so by tethering the cause of
action using a wide range of procedural and substantive
doctrines. This Article focuses on the substantive dilemma at the
heart of these cases: can the harm to health and welfare caused

99. Cf. David Kairys, The Governmental Handgun Cases and the Elements
and Underlying Policies of Public Nuisance Law, 32 CONN. L. REV. 1175, 1178
(2000) [hereinafter Kairys, Underlying Policies] ("Public nuisance is the only
tort designed and equipped to protect the public from activities or conduct that
is incompatible with public health, safety, or peace."); DONALD G. GIFFORD,
SUING THE TOBACCO AND LEAD PIGMENT INDUSTRIES: GOVERNMENT LITIGATION AS
PUBLIC HEALTH PRESCRIPTION (2010) (identifying public nuisance litigation
against product manufacturers as a form of public health litigation).

100. Hall, supra note 65, at S202.
101. Public nuisance has long been ridiculed by courts and commentators as

a "monster that would devour in one gulp the entire law of tort," Tioga Public
Sch. Dist. v. U.S. Gypsum Co., 984 F.2d 915, 921 (8th Cir. 1993), "the dust bin of
the law," Award v. McColgan, 98 N.W.2d 571, 573 (Mich. 1959); Osborne M.
Reynolds, Jr., Public Nuisance: A Crime in Tort Law, 31 OKLA. L. REV. 318
(1978), and a collection of the "rag ends of the law." Newark, supra note 97, at
482. The same anxiety is palpable in court opinions adjudicating modern public
nuisance claims against product manufacturers and distributors. See, e.g.,
Camden County Bd. of Chosen Freeholders v. Beretta U.S.A. Corp., 273 F.3d
536 (3d Cir. 2001) ("[Ilf public nuisance law were permitted to encompass
product liability, nuisance law 'would become a monster that would devour in
one gulp the entire law of tort."); In re Lead Paint Litig., 924 A.2d 484, 494 (N.J.
2007) ("[T]o permit these complaints to proceed... would stretch the concept of
public nuisance far beyond recognition and would create a new and entirely
unbounded tort antithetical to the meaning and inherent theoretical limitations
of the tort of public nuisance."); People ex rel. Spitzer v. Sturm, Ruger & Co.,
Inc., 309 A.D.2d 91, 96 (N.Y. App. Div. 2003) ("[Gyiving a green light to a
common-law public nuisance cause of action today will.., likely open the
courthouse doors to a flood of limitless, similar theories of public
nuisance... against [these defendants and against] a wide and varied array of
other commercial and manufacturing enterprises and activities.").
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69 WASH. & LEE L. REV. 207 (2012)

by industries that manufacture and distribute dangerous
products be legitimately understood as interference with a public
right?

A. The Doctrine of Public Nuisance

Public nuisance is perhaps best explained by way of reference
to its cousin, private nuisance. For example, the owner of a hog
farm producing noxious odors and other unpleasantness gets
sued by neighboring property owners who argue that their right
to enjoy their own property is being infringed upon by the
defendant's allegedly unreasonable use of its property. One kind
of public nuisance claim is a fairly modest extension of this
private nuisance doctrine. Imagine the hog farm is not just
affecting its neighbors, but an entire town. At a certain point, this
property-based private nuisance becomes a public one simply by
virtue of the large number of people affected. 10 2 But there is also
another kind of public nuisance claim 10 3 that does not necessarily
have anything to do with the defendant's property use or the
plaintiffs' property enjoyment. 10 4 It is this broader kind of claim
that has sparked most of the legal and political controversy over
nuisance.105

102. See, e.g., Village of Pine City v. Munch, 44 N.W. 197, 197-98 (Minn.
1890) ("[A nuisance is public] if it affects the surrounding community generally
or the people of some local neighborhood.").

103. Michael McBride, Critical Legal History and Private Actions Against
Public Nuisances, 1800-1865, 22 COLUM. J.L. & SOC. PROBS. 307, 313-14 (1989)
(describing two distinct types of public nuisance cases before nineteenth-century
courts-those involving the infringement of public rights and those involving
aggregations of injuries to private rights in land "so widespread as to be a
legitimate concern of the state").

104. See City of Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136, 1142
(Ohio 2002) (holding that nuisance claims are not limited to real property and
can be maintained for injuries caused by a product's design, manufacturing,
marketing, or sale if the defendant's conduct interfered with a common right of
the general public); 58 AM. JUR. 2D Nuisances § 31, at 592 (2002) ("A public
nuisance, unlike a private nuisance, does not necessarily involve an interference
with the use and enjoyment of land, or an invasion of another's interest in the
private use and enjoyment of land, but encompasses any unreasonable
interference with a right common to the general public.").

105. Of course, even the more limited doctrine of private nuisance has
generated its share of controversy. So much so that in the great majority of
states, our hog farm would be able to proceed with little concern for private or
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RETHINKING THE NEW PUBLIC HEALTH 235

In general, a public nuisance of the broader type is defined as
a substantial and unreasonable interference with a right common
to the general public. 0 6 This right is sometimes referred to as a
right "of the community at large,"10 7 or a "public right."'08 Section

public nuisance liability of the first kind. In all fifty states, "right to farm"
statutes provide some degree of immunity from nuisance suits for farming
operations that meet certain criteria, even where their industrial methods
impose considerable burdens on the health and welfare of surrounding
communities. See generally Rusty Rumley, A Comparison of the General
Provisions Found in Right to Farm Statutes, 12 VT. J. ENVTL L. 327 (2011).

106. RESTATEMENT (SECOND) OF TORTS § 821B (1979).
107. Prosser, supra note 97, at 999; see also Ozark Poultry Prods. Inc. v.

Garman, 472 S.W.2d 714, 716 (Ark. 1971); Fisher v. Zumwalt, 128 Cal. 493, 495-
96 (Cal. 1900) (noting that public nuisance is usually limited to "an invasion of a
right which is common to every person in the community") (quoting Fisher v.
Zumwalt, 61 P. 82 (Cal. 1900)); see also People v. Rubenfeld, 172 N.E. 485, 486
(N.Y. 1930) (noting that to qualify as a public nuisance, "the number of persons
affected need not be... 'very great.' Enough that so many are touched by the
offense and in ways so indiscriminate and general that the multiplied
annoyance may not unreasonably be classified as a wrong to the community").

108. See, e.g., Ganim v. Smith & Wesson Corp., 780 A.2d 98, 131-32 (Conn.
2001)

Nuisances are public where they violate public rights, and produce a
common injury, and where they constitute an obstruction to public
rights, that is, the rights enjoyed by citizens as part of the public....
If the annoyance is one that is common to the public generally, then it
is a public nuisance.... The test is not the number of persons
annoyed, but the possibility of annoyance to the public by the
invasion of its rights.

City of Phoenix v. Johnson, 75 P.2d 30, 34 (Ariz. 1938)
A nuisance is common or public when it affects the rights which are
enjoyed by its citizens as a part of the public, while a private nuisance
is one which affects a single individual or a definite number of
persons in the enjoyment of some private right which is not common
to the public ... The distinction does not arise from any necessary
difference in the nature or the character of the thing which creates a
nuisance, but is based on the difference between the rights affected
thereby.

City of New York v. A-1 Jewelry & Pawn, Inc., 247 F.R.D. 296, 343 (S.D.N.Y.
2007)

A public nuisance "consists of conduct or omissions which offend,
interfere with or cause damage to the public in the exercise of rights
common to all, in a manner such as to offend public morals, interfere
with the use by the public of a public place, or endanger or injure the
property, health, safety or comfort of a considerable number of
persons."

(quoting Copart Indus., Inc. v. Consol. Edison Co., 362 N.E.2d 968, 971 (N.Y.
1977)).
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821B of the Second Restatement of Torts "sweeps broadly in
defining a 'public right,' including "the public health, the public
safety, the public peace, the public comfort, or the public
convenience."'10 9 In the United States, the non-property based
public nuisance claim has developed into a cause of action used
primarily by state and local governments" 0 to address the
contributions of a private actor to unhealthy living conditions or
other unreasonable interference with collective interests."' In the
view of its proponents, "[a] public nuisance claim is the vehicle
provided by civil law for executive-branch officials to seek
immediate relief to stop and remedy conduct that is endangering
the public."112 In the view of its critics, it threatens to become "a
tort where liability is based upon unidentified ills allegedly
suffered by unidentified people caused by unidentified products in
unidentified locations." 113

Public nuisance has been described by Victor Schwartz as a
"super tort."" 4 It triggers standards of fault and causation that

109. In re StarLink Corn Prods. Liab. Litig., 212 F. Supp. 2d 828, 848 (N.D.
Ill. 2002) (quoting RESTATEMENT (SECOND) OF TORTS § 821B(2)(a)).

110. Private plaintiffs can also bring suit if they are able to satisfy the
"special injury" rule. See RESTATEMENT (SECOND) OF TORTS § 821C(1) (1979)
(stating that to recover damages, a private plaintiff must have "suffered harm of
a kind different from that suffered by other members of the public exercising the
right common to the general public that was the subject of the interference"); see
also John G. Culhane & Jean Macchiaroli Eggen, Defining A Proper Role for
Public Nuisance Law in Municipal Suits Against Gun Sellers: Beyond Rhetoric
and Expedience, 52 S.C. L. REV. 287, 291 (2001) (arguing that private actions for
public nuisance "serve no defensible purpose and should be abolished").

111. See, e.g., City of Miami v. Coral Gables, 233 So.2d 7, 8 (Fla. Dist. Ct.
App. 1970) (public nuisance action brought by Coral Gables on behalf of its
citizens against air pollution from an incinerator owned and operated by
Miami); Village of Wilsonville v. SCA Servs., Inc., 426 N.E.2d 824, 827 (Ill. 1981)
(chemical waste disposal site alleged to be a public nuisance threatening "the
health of the citizens of the village, the county, and the State"); Maryland v.
Galaxy Chem., 1 ENV'T REP. CAs. (BNA) 1660, 1661-64 (Md. Cir. Ct. 1970)
(public nuisance action brought by state on behalf of neighbors exposed to air
pollution from a nearby chemical plant, some of whom claimed to have been
injured by its emissions of toxic fumes).

112. Kairys, Underlying Policies, supra note 99, at 1176.
113. Richard Faulk & John Gray, Alchemy in the Courtroom? The

Transmutation of Public Nuisance Litigation, 2007 MICH. ST. L. REv. 941, 981-
82 (2007).

114. Victor E. Schwartz & Phil Goldberg, The Law of Public Nuisance:
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are less rigorous than those applied to personal injury claims.
Public nuisance is generally understood as a form of strict (or "no
fault") liability,115 at least in the context of suits brought by
governmental plaintiffs.116 In recent decades, however, some
courts have imposed an illegitimate fault requirement on public
nuisance claims more generally. 117 Although the causation
requirements are technically the same for nuisance as for any
other tort, the way in which a nuisance claim is framed alters the
analysis. At least in theory, public nuisance plaintiffs, who are
alleging harm to the public at large rather than to any particular
individual or class of individuals, 118 need only prove causation at
the population level."19

Maintaining Rational Boundaries on a Rational Tort, 45 WASHBURN L.J. 541,
552 (2006).

115. Id. In recent decades, however, some courts have imposed a fault
requirement on public nuisance claims. See Robert Abrams & Val Washington,
The Misunderstood Law of Public Nuisance: A Comparison with Private
Nuisance Twenty Years After Boomer, 54 ALB. L. REV. 359, 367-74 (1990)
(discussing the "improper imposition of traditional fault concepts on the law of
public nuisance").

116. See Karol Boudreaux & Bruce Yandle, Public Bads and Public
Nuisance: Common Law Remedies for Environmental Decline, 14 FORDHAM
ENVTL. L.J. 55, 62-63 & 63 n.24 (2002) (arguing that "[iun suits brought by the
sovereign, liability for public nuisance is strict, however in private action on
public nuisances cases the liability is based upon the defendant's negligence"
but noting that "the liability issue in public nuisance is confused").

117. See Abrams & Washington, supra note 115, at 367-74 (discussing the
"improper imposition of traditional fault concepts on the law of public
nuisance").

118. Class action suits are like public nuisance suits in that they provide a
means for collectivizing private claims. See Developments, The Paths of Civil
Litigation, Part II: The Use of the Public Nuisance in Tort Against the Handgun
Industry, 113 HARV. L. REV. 1759, 1761 n.12 (2000) (describing generally the
similarity of class actions and public nuisance with regard to aggregation of
claims). But class action suits are based on the aggregation of individual claims,
unlike the claims at issue in public nuisance litigation, which are fundamentally
collective.

119. In recent cases, however, some courts have misunderstood this point
and imposed a requirement that governmental plaintiffs trace the harm from
particular defendants to particular individuals. See, e.g., City of Chicago v. Am.
Cyanamid Co., 823 N.E.2d 126, 134 (Ill. App. Ct. 2005) ("[P]laintiff has failed to
allege causation in fact because plaintiff has not identified any specific
defendant as the source of any lead pigment or paint at any particular
location."); Whitehouse v. Lead Indus. Ass'n, No. Civ. A 99-5226, 2003 WL
1880120 (R.I. Super. Ct. Mar. 20, 2003); Lewis v. Lead Indus. Ass'n, 793 N.E.2d
869, 878 (Ill. App. Ct. 2003) ("[T]he plaintiffs' failure to identify the defendants
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B. The Evolution of Industry- Wide Public Nuisance Litigation as
a Tool for Public Health

The great majority of public nuisance cases are of the
property-based type, which involve the defendant's use of its
property in a way that interferes with the rights of others.
Beginning in the 1980s, however, advocates began to draw more
heavily on the doctrine of "public right" nuisance, in
circumstances where the harm to the public's interest is not
mediated via property in the possession or control of the
defendant. Advocates first experimented with this approach in
the context of asbestos litigation. As asbestos building products
deteriorate, they release fibers that are carcinogenic when
inhaled. The dangers of asbestos became widely known in the
1980s and 1990s as a generation of (mostly) men, exposed to the
material through their work decades earlier, began to be
diagnosed with a rare and lethal cancer called mesothelioma. In
response, regulations were adopted requiring the removal or
other abatement of asbestos in school buildings. 120 Property
owners became concerned about potential tort liability for
allowing asbestos to deteriorate on their properties. At the same
time, individual victims of asbestos-related illnesses sued the
asbestos industry, though their claims were often stymied by
their inability to tie the injuries of individual plaintiffs to the
products of particular manufacturers. 121

Eventually, public nuisance claims were filed against
asbestos manufacturers by several municipalities and school
districts suing in their capacity as property owners to recover
abatement costs. These claims were not based on the argument
that asbestos-containing buildings constituted a property-based
nuisance. Rather, they claimed that the manufacture and
distribution of asbestos products constituted a nuisance. 122 These

who supplied the lead pigment used in the paint to which their children were
exposed constituted a failure to allege facts in support of the causation element
of the claim.").

120. Asbestos Hazard Emergency Response Act, 15 U.S.C. §§ 2641-56
(2011).

121. See James L. Stengel, The Asbestos End-Game, 62 N.Y.U ANN. SURV.
AM. L. 223, 236 (2006) (explaining ways claimants may succeed in the absence of
manufactured products or premises identification testimony).

122. Schwartz & Goldberg, supra note 114, at 553 (citing Corp. of Mercer
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non-property-based claims were rejected by most courts. 123 In
Detroit Board of Education v. Celotex Corp.,124 for example, the
court concluded that products liability, not public nuisance, was
the proper avenue for bringing such a claim and that a product
could not constitute a nuisance. 25 Courts also relied on the
argument that nuisance liability requires that the defendant
have "control" of the nuisance. 26 They concluded that this
element could not be established in a case against a product
manufacturer because the product is in the control of another
party (in these cases, the plaintiff property owners themselves) at
the time that it causes harm. 27

"The watershed event" for industry-wide public nuisance
litigation came in the 1990s, when several state attorneys general
added public nuisance claims to their suits against tobacco
manufacturers, shortly before the Master Settlement Agreement

Univ. v. Nat'l Gypsum Co., No. 85-126-3-MAC, 1986 WL 12447, at *6 (M.D. Ga.
Mar. 9, 1986)); see also City of Manchester v. Nat'l Gypsum Co., 637 F. Supp.
646, 656 (D.R.I. 1986); Town of Hooksett Sch. Dist. v. W.R. Grace & Co., 617 F.
Supp. 126, 133 (D.N.H. 1984); Cnty. of Johnson v. U.S. Gypsum Co., 580 F.
Supp. 284, 294 (E.D. Tenn. 1984).

123. See Faulk & Gray, supra note 113, at 957-58 (citing City of San Diego
v. U.S. Gypsum Co., 30 Cal. App. 4th 575 (Cal. Ct. App. 1994)); Tioga Pub. Sch.
Dist. No. 15 v. U.S. Gypsum Co., 984 F.2d 915, 920-21 (8th Cir. 1993); Cnty. of
Johnson, 580 F. Supp. at 294 ("[A]llowing... this action under a nuisance
theory would convert almost every products liability action into a nuisance
claim."); Detroit Bd. of Educ. v. Celotex Corp., 493 N.W.2d 513, 521 (Mich. Ct.
App. 1992) (stating that "manufacturers, sellers, or installers of defective
products may not be held liable on a nuisance theory for injuries caused by [a
product] defect"); Corp. of Mercer Univ. v. Nat'l Gypsum Co., No. 85-126-3-MAC,
1986 WL 12447, at *6 (M.D. Ga. Mar. 9, 1986) (noting that even if asbestos were
considered a nuisance, "[t]he 'nuisance' creating property ... was in possession
and control of the plaintiff from the time it purchased the asbestos-containing
products"); see also Nat'l Gypsum Co., 637 F. Supp. at 656; W.R. Grace & Co.,
617 F. Supp. at 133.

124. Detroit Bd. of Educ. v. Celotex Corp., 493 N.W.2d 513 (Mich. Ct. App.
1992).

125. See id. at 520 (noting that the case is clearly a products liability action
and may not be characterized as a nuisance).

126. See Peter Tips, Controlling the Lead Paint Debate: Why Control is Not
an Element of Public Nuisance, 50 B.C. L. REV. 605, 607 (2009) (noting that
courts sometimes impose a control element to public nuisance claims).

127. See, e.g., Camden Cnty. Bd. of Chosen Freeholders v. Beretta U.S.A.
Corp., 273 F.3d 536 (3d Cir. 2001); Rhode Island v. Lead Indus. Ass'n, 951 A.2d
428 (R.I. 2008).
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(MSA) was reached. 128 Most of these suits did not produce a
court ruling prior to the MSA, but one federal district court did
rule on a public nuisance claim in Texas v. American Tobacco
Co. 129 The plaintiffs framed the claim in terms of intentional
interference with "the public's right to be free from
unwarranted injury, disease, and sickness" and alleged that
the defendants had "caused damage to the public health, the
public safety, and the general welfare of the citizens." 130 The
federal district court dismissed the claim on the grounds that it
was unsupported by Texas case law. Overall, however, the
MSA was hailed as an enormous achievement by the state
attorneys general. 131 Many have pointed to this practical
success as generating a groundswell of interest in public
nuisance litigation, even though it had not produced any court
opinions supporting its use.132

Litigation against firearms manufacturers and distributors
provided the first opportunity for significant numbers of courts
to adjudicate public nuisance claims based on products
inherently harmful to the public's health and safety. Products
liability had long been an avenue (though often a difficult one)

128. Schwartz & Goldberg, supra note 114, at 554. Others dispute the
importance of public nuisance claims in turning the tide of tobacco litigation.
See, e.g., Faulk & Gray, supra note 113, at 958 (noting that "many... wrongly
credit the use of public nuisance claims with turning the tide against the
tobacco industry" and arguing that "[t]he real turning point [was] the disclosure
that tobacco companies concealed documents showing the addictive nature of
smoking, and the nationwide coordinated effort of state-sponsored lawsuits"). In
any case, David Kairys has said that he saw the state tobacco litigation as a
model for addressing the role of manufacturers and distributors to contributing
to the problem of rampant gun violence. See David Kairys, The Origin and
Development of the Governmental Handgun Cases, 32 CoNN. L. REV. 1163, 1172
(2000) [hereinafter Kairys, Origin and Development].

129. Texas v. Am. Tobacco Co., 14 F. Supp. 2d 956 (E.D. Tex. 1997)
(discussed in Schwartz & Goldberg, supra note 114, at 554).

130. Id. at 972.
131. Press Release, Dep't of Law, State of Georgia, Statement of Attorney

General Thurbert Baker Regarding Georgia's Tobacco Litigation (Nov. 20, 1998),
available at http://law.ga.gov/OO/press/detail/O,2668,87670814_89151348_
89525625,00.html (on file with Washington and Lee Law Review).

132. See Schwartz & Goldberg, supra note 114, at 554-55 ("Given the sheer
size of the award and resulting attorneys' fees, it is not surprising that, since
the MSA, government and plaintiffs' lawyers have attempted to apply public
nuisance theory against many other industries of product manufacturers.").

240
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for plaintiffs suing the firearms industry based on the harms
associated with gun violence, 133 but this litigation was different.
The public nuisance claims against gun manufacturers were not
based on allegations that guns were defective products, nor were
the plaintiffs alleging that the manufacture of guns by itself
constituted a nuisance.

Instead, the plaintiffs argued that specific distribution
practices contributed to a public nuisance by facilitating an illegal
market for guns. Manufacturers and wholesale distributors were
alleged to contribute to the nuisance through two principal means:
First, by continuing to sell to a small number of distributors that
were known to be responsible for a vastly disproportionate share of
guns used in crime. Second, by knowingly distributing more guns
to areas with loose gun laws that were geographically close to
areas with strict gun laws. 134 Although the majority of these suits
were unsuccessful, 135 a few courts allowed them to proceed to
trial.136 Those that did typically followed the plaintiffs' lead in

133. See Thomas F. Segalla, Governmental and Individual Claims in
Gun Litigation and Coverage: Where to Go from Here?, in INSURANCE
COVERAGE IN THE NEW MILLENNIUM 363 (ALI-ABA Course of Study 2000).

134. Kairys, Origin and Development, supra note 128, at 1171-72; see
also City of Gary ex rel. King v. Smith & Wesson Corp., 801 N.E.2d 1222,
1235 (Ind. 2003) ("The City has alleged that (1) dealers engage in illegal
sales, and (2) the distributors and manufacturers know of their practice
and have it within their power to curtail them but do not do so for profit
reasons."). Plaintiffs in these cases submitted evidence that the "movement
of guns from the industry's lawful distribution channels into the illegal
market" was discussed in industry meetings and that the industry has
"long known that greater industry action to prevent illegal transactions is
possible and would curb the supply of firearms to the illegal market."
Kintner, supra note 97, at 1187 (quoting Robert Ricker).

135. See, e.g., City of Philadelphia v. Beretta U.S.A. Corp., 277 F.3d
415, 421 (3d Cir. 2002) (dismissing public nuisance claims under
Pennsylvania law); Camden Cnty. Bd. of Chosen Freeholders v. Beretta
U.S.A. Corp., 273 F.3d 536, 540 (3d Cir. 2001) (dismissing public nuisance
claims under New Jersey law); Ganim v. Smith & Wesson Corp., 780 A.2d
98, 133 (Conn. 2001) (dismissing public nuisance claims); Penelas v. Arms
Tech., Inc., 778 So.2d 1042, 1045 (Fla. Dist. Ct. App. 2001) (dismissing
public nuisance claims); City of Chicago v. Beretta U.S.A. Corp, 821 N.E.2d
1099, 1111 (Ill. 2004) (dismissing public nuisance claims); People ex rel.
Spitzer v. Sturm, Ruger & Co., 761 N.Y.S.2d 192 (App. Div. 2003)
(dismissing public nuisance claims).

136. See City of Gary ex rel. King, 801 N.E.2d at 1232 (holding that
plaintiffs allegations were sufficient to allege an unreasonable chain of
distribution of handguns sufficient to give rise to a public nuisance
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focusing on the characterization of the defendants' particular
marketing and distribution practices, and not the products
themselves, as contributing to a nuisance. For example, the
Ninth Circuit held that a nuisance claim brought by a group of
private plaintiffs was "not about the manufacture or
distribution of a defective or properly functioning product...
but rather allege[d] affirmative conduct on the part of
manufacturers and distributors that fosters" a nuisance. 137

Similarly, the Supreme Court of Ohio emphasized the
argument that the defendants "control the creation and supply
of [the] illegal, secondary market for firearms, not the actual
use of the firearms that cause injury."138 However, this
approach was far from universally successful. Ultimately, the
litigation was effectively cut off by Congress via the Protection
of Lawful Commerce in Arms Act. 139 The Act precluded tort
liability for firearms manufacturers, distributors, and dealers
based on criminals' unlawful use of guns. It also called for the
immediate dismissal of pending suits.140

A couple of years into the firearms litigation, advocates
sought to use a similar strategy against the lead paint and
pigment industry in several states. 141 When lead paint
deteriorates, it produces dust and flakes that can easily be
ingested by small children. Ingestion of lead, even in small
quantities, during the early years of life when children's brains
are developing rapidly has been associated with "measurable
changes in children's mental development and behavior"

generated by defendants); City of Boston v. Smith & Wesson Corp., No.
1999-02590, 2000 Mass. Super. Ct. LEXIS 352, at *63-64 (July 13, 2000)
("To be sure, the legal theory is unique in the Commonwealth but ... that
is not reason to dismiss at this stage of the proceedings."); City of
Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136, 1136 (Ohio 2002)
(allowing a public nuisance claim to proceed).

137. Ileto v. Glock, Inc., 349 F.3d 1191, 1211 (9th Cir. 2003).
138. Cincinnati, 768 N.E.2d at 1143.
139. Protection of Lawful Commerce in Arms Act, Pub. L. No. 109-92, 119

Stat. 2095 (2005).
140. Id.
141. Faulk & Gray, supra note 113, at 1009-14 (describing suits in

Wisconsin, California, Rhode Island, and New Jersey); Schwartz & Goldberg,
supra note 114, at 559 (describing the partnership between the Rhode Island
Attorney General's office and private, contingency-fee counsel).

242
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including "hyperactivity; deficits in fine motor function, hand-
eye coordination, and reaction time; and lowered performance
on intelligence tests."'142 Although the link between lead paint
and childhood lead poisoning was established more than a
century ago,143 it wasn't until 1978 that lead paint was banned in
the United States 44 and much of the housing stock in the United
States pre-dates the ban. 45 Although average blood lead levels
(BLLs) among Americans declined rapidly in the years
immediately following bans on lead in gasoline and paint,
approximately 2.2% of children between the ages of one and five
still have BLLs associated with significant health impacts.146

Advocates had attempted to use a variety of legal strategies
to require-and in some cases subsidize-the abatement of lead
paint in housing. 47 They also filed lawsuits on behalf of
individual children with elevated BLLs, but these proved even
more difficult than asbestos suits. Because there is no "signature"
injury that is linked to lead exposure in the way that
mesothelioma is linked to asbestos, establishing causation was
particularly difficult. 48  Reduced intellectual capacity and

142. National Institutes of Health, National Institutes of Environmental
Health Sciences, Lead (Aug. 29, 2011), http://www.niehs.nih.gov/health/
topics/agents/lead/ (last visited Jan. 28, 2012) (on file with the Washington and
Lee Law Review).

143. Child lead poisoning was first diagnosed in 1897 and was linked to
lead-based paints in 1904. GOLDFRANK, GOLDFRANK'S TOxICOLOGIC EMERGENCIES
1310 (8th ed. McGraw-Hill Professional 2006). A handful of European countries
banned the use of interior white-lead paint in 1909. The League of Nations
adopted a similar ban in 1922. GILBERT, SG & WEISS, B, A Rationale for
Lowering the Blood Lead Action Level from 10 to 2 microg/dL,
27 NEUROTOXICOLOGY 693, 695 (2006).

144. Lead-Based Paint Poisoning Prevention Act, 42 U.S.C. § 4831 (2006).
145. Joseph Pargola, Childhood Lead Poisoning-Combating a Timeless

Silent Killer, 37 RUTGERS L. REC. 300, 301.
146. CENTERS FOR DISEASE CONTROL AND PREVENTION, PREVENTING LEAD

POISONING IN CHILDREN 2-3 (2005), available at http://www.cdc.gov/ncehl
leadlpublications/prevlead poisoning.pdf.

147. See generally California Department of Community Services and
Development, Lead-Based Paint Hazard Control Program, http://www.csd.ca.
gov/Programs/Lead-Based%20Paint%2OHazard%2OControl%2OProgram.aspx
(last visited Jan. 28, 2012) (on file with Washington and Lee Law Review).

148. See Kenneth Lepage, Lead-Based Paint Litigation and the Problem of
Causation: Toward a Unified Theory of Market Share Liability, 37 B.C. L. REV.
155, 158 (1995) ("Due to the generic nature of the effects of lead poisoning, it can
be difficult to show both that lead poisoning is the cause of specific health
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behavioral problems can be caused by a wide range of factors,
many of which are frequently present simultaneously for any
particular child who has an elevated BLL.149 Epidemiological
data strongly supports the association between exposure to lead
paint and increased prevalence of low IQ and behavioral
problems at the population level. But it can be extremely difficult
to establish causation with respect to any particular individual.

Public nuisance litigation offered a potential alternative to
suits based on individual harms, but its success has been limited.
The public nuisance claims were based on the theory that the
presence of lead pigment in homes and other buildings
constitutes an unreasonable interference with public health and
safety and that the defendant manufacturers and distributors
contributed to this nuisance. The Rhode Island Attorney General
achieved a highly publicized victory in the form of a jury verdict
that was upheld by the state trial court. 150 But the verdict was
later overturned by the Rhode Island Supreme Court and courts
in other jurisdictions rejected similar claims. 15 1 The lead paint
plaintiffs had a more difficult time than the firearms plaintiffs in
framing the nuisance at issue as associated with the defendants'
affirmative conduct rather than the product itself. For example,
the New Jersey Supreme Court characterized the defendants'
conduct as "merely offering an everyday household product for
sale."152 This framing of the nuisance at issue as the product itself
left the claims susceptible to dismissal on the grounds that the
defendants lacked control over the nuisance at the time that it

defects and that a specific case of lead poisoning is due to lead paint." (footnote
omitted)); Brenner v. Am. Cyanamid Co., 699 N.Y.S.2d 848, 853 (N.Y. App. Div.
1999) (stating that "there is no signature injury associated with lead
poisoning").

149. See Richard L. Canfield et al., Intellectual Impairment in Children with
Blood Lead Concentrations Below 10 g per Deciliter, 348 NEw ENG. J. MED. 1517,
1519 (2003) (listing covariables used which were based on established predictors
of children's intellectual outcomes).

150. Rhode Island v. Lead Indus. Ass'n, No. PC 99-5226, 2007 WL 711824
(R.I. Super. Ct. Feb. 26, 2007).

151. Rhode Island v. Lead Indus. Ass'n, 951 A.2d 428 (R.I. 2008); see also
Faulk & Gray, supra note 113, at 978-79, 1007-14 (describing the failure of
suits in Wisconsin and New Jersey).

152. In re Lead Paint Litig., 924 A.2d 484, 501 (N.J. 2007).
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caused harm. 153 To the extent that the nuisance is understood to
be the product itself, manufacturers cannot be said to control it
after it is sold to consumers. Nonetheless, despite an overall
trend toward rejection of industry-wide public nuisance liability,
as recently as June 2011, several California municipalities
reached an $8.7 million settlement in a suit against the lead
paint industry.154

Industry-wide public nuisance claims also received a
temporary boost from the decision of the Second Circuit to allow a
public nuisance suit to proceed against the coal-fired power plant
industry based on the harms associated with climate change. 155

The decision was ultimately overturned, however, by the
Supreme Court in June 2011 in American Electric Power Co., Inc.
v. Connecticut.156 Climate change public nuisance litigation has
been split between more typical environmental nuisance

153. Id. at 499; Lead Indus. Ass'n, 951 A.2d at 455 (overturning jury verdict
and trial court order because plaintiffs had failed to establish that the
manufacturers interfered with a public right or that they were in control of the
lead pigment at the time that it caused harm to Rhode Island children). Courts
dismissing firearms public nuisance claims relied on similar arguments. See,
e.g., Hamilton v. Beretta U.S.A. Corp., 750 N.E.2d 1055, 1061-62 (N.Y.
2001) (finding no duty because gun manufacturers did not control criminals
with guns, and injuries were too remote); Camden Cnty. Bd. v. Beretta U.S.A.
Corp., 273 F.3d 536, 541 (finding the causal chain between manufacture of
handguns and municipal crime-fighting costs too attenuated to attribute
sufficient control to manufacturers to make out a public nuisance claim); City of
Philadelphia v. Beretta U.S.A. Corp., 277 F.3d 415 (3d Cir. 2002) (stating that
even though illegal use of firearms may constitute a public nuisance, defendant
was not liable because the firearms were no longer under its control).

154. Millennium Holdings Settles Lead Paint Cases for $8.7 Million,
LITIGATION BLOG, http://www.lexisnexis.com/community/litigationresourcecenter
/blogs/litigationblog/archive/2011/06/24/millennium-holdings-to-pay-8-7-million-to-
settle-lead-paint-claims.aspx (last visited Jan. 28, 2012) (on file with Washington
and Lee Law Review). This victory does not necessarily indicate the long-term
viability of industry-wide public nuisance claims, given that California courts
have given a particularly expansive interpretation to public nuisance doctrine.
See Matthew R. Watson, Comment, Venturing into the "Impenetrable Jungle"
How California's Expansive Public Nuisance Doctrine May Result in an
Unprecedented Judgment Against the Lead Paint Industry in the Case of County
of Santa Clara v. Atlantic Richfield Company, 15 ROGER WILLIAMS U. L. REv.
612, 614 (2010).

155. Connecticut v. Am. Elec. Power Co., 582 F.3d 309, 367 (2d Cir. 2009)
(alleging that emissions from smokestacks of coal-fired power plants contributed
to the public nuisance of climate change).

156. Am. Elec. Power Co., Inc. v. Connecticut, 131 S. Ct. 2527 (2011).
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litigation based on emissions from the defendants' property and
innovative industry-wide nuisance litigation based on greenhouse
gas emissions from defendants' products. The suit that was
eventually rejected by the U.S. Supreme Court after being
allowed to proceed by the Second Circuit was a more traditional
property-based environmental nuisance case. 157 The defendants
were operators of coal-fired power plants that emit greenhouse
gases from their properties. A suit that was withdrawn by the
plaintiffs in 2009 after an adverse federal district court ruling
was more akin to the suits against the lead paint and firearms
industries. The defendants in California v. General Motors
Corp.158 were automobile manufacturers and the public nuisance
claim was based on the contribution of the defendants' products
to climate change via their emissions after they were sold and
used by consumers. 159

C. The Scope of Public Rights in Public Nuisance Law

The uniquely public nature of public nuisance is in danger of
being lost amid the current backlash against the cause of action.
A handful of tort law scholars-including Donald Gifford,160

Victor Schwartz, and Phil Goldberg161-have articulated a
scathing (and influential) critique of what they view as a
proposed expansion of public nuisance liability. They have argued
that public nuisance claims against products manufacturers
should be dismissed because they can only be brought under
products liability law. Several courts have reached the same

157. Connecticut, 582 F.3d at 367 (alleging that emissions from smokestacks
of coal-fired power plants contributed to the public nuisance of climate change).

158. California v. Gen. Motors Corp., No. C06-05755, 2007 WL 2726871
(N.D. Cal. Sept. 17, 2007).

159. Id. (alleging that emissions from the defendants products-
automobiles-contributed to the public nuisance of climate change).

160. See generally Donald G. Gifford, Public Nuisance as a Mass Products
Liability Tort, 71 U. CIN. L. REV. 741 (2003) [hereinafter Gifford, Public
Nuisance]; GIFFORD, supra note 99; Donald G. Gifford, Climate Change and the
Public Law Model of Torts: Reinvigorating Judicial Restraint Doctrines, 62 S.C.
L. REV. 201 (2011) [hereinafter Gifford, Climate Change].

161. Schwartz & Goldberg, supra note 114, at 552.
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conclusion, 162 effectively rejecting the non-property based, "public
rights" version of the public nuisance tort. Public nuisance
advocates have disagreed sharply with this view, arguing that
products liability is simply not the proper framework for
understanding the harm that these suits have attempted to
address.163 They have viewed public nuisance claims as a means
of addressing the underlying causes of social ills, not as a means
of marginally increasing the safety of particular products.164

Courts sense (rightly, I think) that they must be cautious
about when plaintiffs are allowed to take advantage of the
flexible fault and causation doctrines associated with public
nuisance. 165 They have been anxious to dismiss industry-wide
public nuisance claims, but their opinions taken as a whole fail to
articulate a consistent, principled basis for doing so. In many
cases, courts have applied more stringent doctrines of fault and
causation from personal injury law to public nuisance claims, 166

effectively watering down the power of public nuisance by making
it less different from personal injury analysis. Public nuisance
advocates have attempted to clarify the principled distinctions
between public nuisance claims arising out of public harms and

162. See, e.g., City of Chicago v. Am. Cyanamid Co., 823 N.E.2d 126, 135 (Ill.
App. Ct. 2005) (finding persuasive defendants' argument "that plaintiff cannot
escape the requirement of showing causation in fact by stylizing a products
liability claim as a public nuisance action").

163. See, e.g., Kairys, Origin and Development, supra note 128, at 1172
("[P]reliminary research showed that product liability, I thought, was
problematic because handguns aren't defective. That's not the problem; they
work quite well-too well, by my light.").

164. See Developments, supra note 118, at 1758-59 (describing municipal
suits against tobacco firms and handgun manufacturers as novel forms of
collectivization: "[S]uch litigation takes advantage of the civil law's flexibility to
respond to newly recognized problems and exploits its substantive reach to go
beyond the crimes at issue to address their alleged underlying causes"). Public
nuisance suits differ from class action suits, however, in that class action suits
are fundamentally premised on the aggregation of individual claims, whereas
public nuisance suits are premised on a collective harm.

165. See generally Jules Coleman & Arthur Ripstein, Mischief and
Misfortune, 41 McGILL L.J. 91 (1995).

166. See generally Abrams & Washington, supra note 115; Steven Sarno, In
Search of a Cause: Addressing the Confusion in Proving Causation of a Public
Nuisance, 26 PACE ENVTL. L. REV. 225 (2009). See also People ex rel. Spitzer v.
Sturm, Ruger & Co., 761 N.Y.S.2d 192, 207 (App. Div. 2003) (Rosenburger, J.,
dissenting) (arguing that the majority opinion "appl[ies] an inapposite
negligence analysis to this case").
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