American University Law Review

Volume 38 | Issue 3 Article 4

2023

Introduction to the International Law Comission's Work on Sea
Level Rise in Relation to International Law

Bogdan Aurescu

Nilufer Oral

Follow this and additional works at: https://digitalcommons.wcl.american.edu/aulr

b Part of the Comparative and Foreign Law Commons, Environmental Law Commons, International Law

Commons, and the Law of the Sea Commons

Recommended Citation

Bogdan Aurescu and Nilufer Oral (2023) "Introduction to the International Law Comission's Work on Sea
Level Rise in Relation to International Law," American University Law Review: Vol. 38: Iss. 3, Article 4.
Available at: https://digitalcommons.wcl.american.edu/aulr/vol38/iss3/4

This Conference & Symposia is brought to you for free and open access by the Washington College of Law
Journals & Law Reviews at Digital Commons @ American University Washington College of Law. It has been
accepted for inclusion in American University Law Review by an authorized editor of Digital Commons @ American
University Washington College of Law. For more information, please contact kclay@wcl.american.edu.


https://digitalcommons.wcl.american.edu/aulr
https://digitalcommons.wcl.american.edu/aulr/vol38
https://digitalcommons.wcl.american.edu/aulr/vol38/iss3
https://digitalcommons.wcl.american.edu/aulr/vol38/iss3/4
https://digitalcommons.wcl.american.edu/aulr?utm_source=digitalcommons.wcl.american.edu%2Faulr%2Fvol38%2Fiss3%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/836?utm_source=digitalcommons.wcl.american.edu%2Faulr%2Fvol38%2Fiss3%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/599?utm_source=digitalcommons.wcl.american.edu%2Faulr%2Fvol38%2Fiss3%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/609?utm_source=digitalcommons.wcl.american.edu%2Faulr%2Fvol38%2Fiss3%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/609?utm_source=digitalcommons.wcl.american.edu%2Faulr%2Fvol38%2Fiss3%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/855?utm_source=digitalcommons.wcl.american.edu%2Faulr%2Fvol38%2Fiss3%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.wcl.american.edu/aulr/vol38/iss3/4?utm_source=digitalcommons.wcl.american.edu%2Faulr%2Fvol38%2Fiss3%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:kclay@wcl.american.edu

Introduction to the International Law Comission's Work on Sea Level Rise in
Relation to International Law

Abstract

Thank you so much for the presentation. Good morning, good afternoon, and good evening to
everybody—in accordance with the respective time that you are speaking. | am very honored to be invited
to this conference, and | am also very honored that | am sharing this presentation together with my good
colleague and friend, Nillifer Oral. We are both co-chairs of the Study Group on Sea-Level Rise in Relation
to International Law of the International Law Commission, together with the other colleagues, some of
them I think are attending this session online, Patricia Galvao-Teles and Juan José Ruda Santaloria
together with Yacouba Cissé, the five proponents of this topic included on the agenda of the International
Law Commission. Because the time is very limited—this means that, together with Niliifer, we have 15
minutes, that means seven minutes and a half for each of us—so our presentation cannot be exhaustive,
from an objective point of view. Therefore, | will be, and Niliifer | think as well, very telegraphic in our
presentations.
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BOGDAN AURESCU:

Thank you so much for the presentation. Good morning, good
afternoon, and good evening to everybody—in accordance with the
respective time that you are speaking. I am very honored to be invited
to this conference, and I am also very honored that I am sharing this
presentation together with my good colleague and friend, Niliifer Oral.
We are both co-chairs of the Study Group on Sea-Level Rise in
Relation to International Law of the International Law Commission,
together with the other colleagues, some of them I think are attending
this session online, Patricia Galvao-Teles and Juan José Ruda
Santaloria together with Yacouba Cissé, the five proponents of this
topic included on the agenda of the International Law Commission.
Because the time is very limited—this means that, together with
Niliifer, we have 15 minutes, that means seven minutes and a half for
each of us—so our presentation cannot be exhaustive, from an
objective point of view. Therefore, I will be, and Niliifer I think as
well, very telegraphic in our presentations.

* Minister of Foreign Affairs of Romania, Professor of International Law, Law
School, University of Bucharest, Co-Chair of the Study Group on Sea-Level Rise in
Relation to International Law, and Member of the International Law Commission.
** Director for the Centre of International Law of the National University of
Singapore (NUS), Co-Chair of the Study Group on Sea-Level Rise in Relation to
International Law, and Member of the International Law Commission.
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But I am really grateful to Claudio Grossman, our colleague in the
International Law Commission, because he had the initiative of
putting together this conference. As you know, we, in the International
Law Commission, have as the main instrument of our work the
practice of states. During the preparation of the first issues paper on
the law of the sea related issues to sea-level rise,' we tried to use the
available state practice. We had state practice from the region of the
Pacific, from Asia, but not much from the Americas. And I think this
conference, from this perspective, is very timely, because we feel like
rewarded beneficiaries of this conference of today and tomorrow.

A few words on how this topic was introduced on the agenda of our
Commission. First, this is a topic based on real needs because sea-level
rise is a phenomenon which is a direct consequence of climate change.
It is an undeniable fact already proved by the science.? Second, it is a
topic which was introduced as a result of the direct request coming
from the UN Member States—the Member States affected by sea-
level rise. On our account, there are some seventy states which are
directly affected by this phenomenon, and a similar number of states
which are likely to be indirectly affected by sea level rise.® A growing
number of states were asking in the Sixth Committee of the General
Assembly, starting in 2017, for this topic to be introduced on the
agenda.* Year by year, the number of interventions referring to this
topic was growing. If in 2017 there were twenty-four states
mentioning the topic, in 2018 there were fifty statements mentioning
this topic. In 2019 there were fifty-seven delegations which referred
to sea-level rise. Then, in 2020, because of the pandemic and because
of limited time for organizing the works for the Sixth Committee, there
were twenty-five statements.” Last year in 2021, during the Sixth

1. Bogdan Aurescu & Niliifer Oral (Co-Chairs of the Study Group on Sea-
Level Rise in Relation to International Law), Sea-Level Rise in Relation to
International Law: First Issues Paper, at 3, U.N. Doc. A/CN.4/740 (Feb. 28, 2020)
[hereinafter First Issues Paper].

2. See 1.B. Shukla et al., Effect of Global Warming on Sea Level Rise: A
Modeling Study, 32 ECOLOGICAL COMPLEXITY 99, 99 (Dec. 2017) (explaining the
science behind rising temperatures globally).

3. Int’l L. Comm’n, Rep. on the Work of Its Seventieth Session, at 326, U.N.
Doc. A/73/10 (2018).

4. Id at 326-27.

5. First Issues Paper, supra note 1, at 10; Int’l L. Comm’n, Rep. on the Work
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Committee works, there were sixty-nine statements referring to sea-
level rise.® In 2018, we took the initiative to introduce the topic on the
agenda of the Commission, and, together, the five proponents, we have
prepared the Syllabus, which was included in the annual report of the
Commission of that year.” In that year, the Commission decided to
include the topic on the long-term work program of the Commission.
Then, in 2019, the decision was taken by the Commission to include
the topic in the current work program, and, in 2020, according to the
schedule we made within the Study Group, Niliifer and I presented the
first issues paper which was published by the Commission in June
2020.% The initial plan was to have the first debate within the Study
Group in 2020, but, because of the pandemic, this was impossible.
Therefore, the first debate of the Study Group took place last year, in
2021. The result of the debate, which was a very open, very
interesting, and very substantial one, is included in the dedicated
chapter to our topic of the last year’s report of the Commission.’

I will present the part that I have dealt with from the first issues
paper in a few words, due to the limited time, and I will refer mainly
to the fact that in the first issues paper we have presented the scope,
the proposed outcome, the limits of action of the Study Group, and, as
a final outcome—as agreed in the Syllabus of 2018—we have
mentioned a final report of the Study Group accompanied by a set of
conclusions on its work. We will see what this final report will look
like, because we are planning to have another complement to the first
issues paper next year. We have not decided yet how to call it—an
addendum or otherwise.'® The following year, our colleagues Juan

of Its Seventy-Second Session, U.N. Doc. A/76/10, at 165-66 (2018).

6. Patricia Galvao Teles & Juan José Ruda Santolaria (Co-Chairs of the Study
Group on Sea-Level Rise in Relation to International Law), Sea-Level Rise in
Relation to International Law: Second Issues Paper, at 10-12, U.N. Doc.
A/CN.4/752 (Apr. 19, 2022).

7. Int’l L. Comm’n, Rep. on the Work of Its Seventieth Session, at 326-27,
U.N. Doc. A/73/10 (2018).

8. First Issues Paper, supra note 1, at 3.

9. Int’l L. Comm’n, Rep. on the Work of Its Seventieth Session, at 174-75,
U.N. Doc. A/73/10 (2018).

10. Bogdan Aurescu & Niliifer Oral (Co-Chairs of the Study Group on Sea-
Level Rise in Relation to International Law), Sea-Level Rise in Relation to
International Law: Additional Paper to the First Issues Paper (2020), U.N. Doc.
A/CN.4/761 (Feb. 13, 2023).
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Jos¢ Ruda Santolaria and Patricia Galvao-Teles will present the
complement to the second issues paper, which was debated this year,
and then, in the year after that, we will hopefully be able to finalize
our work and present the final results of our analysis.

In the first issues paper we examined the very important issue of
baselines—the possible legal effects of sea-level rise on the baselines
and outer limits of the maritime spaces that are measured from the
baselines. '' The preliminary observations we reached were included
in paragraph 104 of the first issues paper.'? I am sure that those who
are interested in this topic have studied the respective paragraph,
because I think it is already famous, at least for the states which are
directly affected by sea-level rise. One of the main observations of that
paragraph was that the ambulatory theory regarding baselines and the
limits of maritime zones measured from them does not respond to the
concerns expressed by the Member States that are affected by sea level
rise,” especially in regard to the rights of the coastal states in the
various maritime zones and the need to preserve legal stability,
security, certainty, and predictability.

This is one of the main conclusions that also brought us to another
observation: that perhaps freezing the baselines is one solution that
could respond to the concerns of these states. In the first issues paper
we also examined the issue of the possible legal effects of sea-level
rise on maritime delimitations. From that perspective—and from what
Member States have insisted on during their statements in the Sixth
Committee regarding the needed stability, security, certainty, and
predictability—we have reached the observation that putting into
question affected maritime delimitations would create uncertainty,
legal insecurity and would increase the risk of disputes if states were
to renegotiate their maritime boundaries. '*

We have also analyzed whether sea-level rise represented a
fundamental change of circumstances as per Article 62, paragraph 2,
of the Vienna Convention on the Law of Treaties.'> We have reached

11. First Issues Paper, supra note 1, at 22-23.

12. Id. at 40-43 (introducing nine preliminary observations).

13. Id. at4l.

14. Id

15. Vienna Convention on the Law of Treaties art. 62, May 23, 1969, 1155
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the preliminary observation that states cannot invoke this article to
unilaterally terminate or withdraw from a maritime boundary treaty,
including because of sea-level rise, since this phenomenon cannot be
assimilated with the fundamental change of circumstances. It is not a
sudden phenomenon, so it cannot be claimed that it could not be
foreseen.

This is, in a nutshell, the observations that we have reached. The
first issues paper has eighty pages. We cannot present even half of it
in seven minutes. I count on my colleague Niliifer to continue the
presentation in the following minutes and hope that we will not go
beyond the time frame which was allotted to us. The debate in the
Study Group last year was very interesting, and I want to mention the
fact that the first issues paper is the product of the co-chairs of the
Study Group, and not of the Study Group as a whole. The debate in
the Study Group has shown interesting points of view from the various
members, and they are reflected well in the dedicated chapter from the
last year’s report. Based on those observations, we will continue our
work, and next year we will produce another paper, which will
complement the work that we have done up until now. But we also
need your support, and that is why, again, we need state practice from
all regions of the world. That is why this conference, on the impact on
the American states, is very relevant for our future work which we are
supposed to finalize at the beginning of next year. I will stop here, and
if necessary, I will come back on certain issues during the Q&A
session. I would kindly ask Niliifer to continue. Thank you!

NILUFER ORAL:

Thank you so much Bogdan, and you did very well on the time;
there is so much information in those eighty pages to summarize. But
first of all, greetings to all. I also have to extend my very sincerest
appreciation and thanks to our hosts, and especially to our dear friend
and colleague, Professor Claudio Grossman. He always does things
with great panache, and this is really a fantastic organization. I thank
his wonderful team, the students, the Organization of American States
and everyone who is involved—including the distinguished

UN.T.S. 331.
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ambassadors, judges, and colleagues who are with us in this event.

This is a very important period of time as we are in the midst of
climate change and sea level rise, which have brought us into what I
would call unchartered territory. There is the Law of the Sea
Convention, which took many, many years to negotiate, but it was
adopted in a pre-climate change era.'® Now, we are facing climate
change and sea level rise, which will vary regionally, and
unfortunately the news we keep getting make past predictions
conservative.!” The Americas are certainly vulnerable to climate
change and to sea level rise. The fact of the matter is we really do not
have clear legal answers to the many issues—some of which my dear
colleague and friend Bogdan has mentioned. I will mention a few
more.

The Commission through collective work, is making efforts to map
these issues and—I will not say find solutions, as I think that is going
a bit too far—but highlight areas that need attention and possible
solutions; and in this case the role of states is absolutely critical. This
is because, ultimately, it will be states that will be making the
decisions, responding, and acting, and will choose how we will fill the
gaps in the Law of the Sea Convention.

I am going to highlight those gaps that relate to islands and
archipelagos, and what this means. Without getting too technical, there
is a definition under the Law of the Sea Convention where an island
has to be above sea level at high tide, but also must be able to sustain
human habitation and an economic life of its own.'® In this case, the
island is entitled to all the maritime zones—exclusive economic zones
are particularly valuable, up to 200 nautical miles. When we look at

16. United Nations Convention on the Law of the Sea, opened for signature Dec.
10, 1982, 1833 U.N.T.S. 397 (entered into force Nov. 16, 1994) [hereinafter
UNCLOS].

17. See Paul Voosen, Seas Are Rising Faster Than Ever: A New Satellite Will
Monitor Coastal Hot Spots, Where Currents Amplify Global Trends, 370 SCIENCE
901, 901 (Nov. 20, 2020) (providing data that the rate of sea-level rise is
accelerating).

18. UNCLOS, supra note 16, art. 121 (“An island is a naturally formed area of
land, surrounded by water, which is above water at high tide . ... Rocks which
cannot sustain human habitation or economic life of their own shall have no
exclusive economic zone or continental shelf.”).
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groups of islands, particularly archipelagic states, this can result in a
very large ocean space which is extremely valuable.!® However, on the
other hand, a rock, which is basically an island that cannot sustain
human habitation or an economic life of its own, is only entitled to a
territorial sea.?® The rock loses the exclusive economic zone and
continental shelf, and at low tide elevation, gets nothing.

The Law of the Sea convention tells us how these rights are created,
but does not state whether these rights can be lost? Can an island state
which currently is entitled to all the maritime entitlements, lose them?
For example, due to sea level rise, loss of territory, entry of salt water
into its drinking water, and many other possible reasons, people may
no longer be able to live on islands. There is no direct answer to this
under the Convention or international law in general.

In a very complicated formula, an archipelagic state, if it meets the
requirements under Article 46—can draw a line around its outermost
islands or drying reefs—and enclose a very large area of maritime
space.?! But if that formula is altered because one of those outlying
islands or drying reefs is submerged, this can have very significant
impacts and potentially result in the loss of the right to draw an
archipelagic baseline and the maritime zones that come with it. This
can result in serious economic, socioeconomic, political impacts.

Very quickly, because I know I am getting close to the time, what
does this mean for the landward movement of the baseline or the
outer boundaries of the maritime zones because of sea level rise or
the island becomes a rock? What once was an exclusive economic
zone can become high seas, and thus an open access regime. That is
a big difference! In that case, the exclusive economic zone can
become territorial sea, which has an impact on navigational rights as
well, and the territorial sea falls into internal waters.

The most important point, and I will end here, is what Bogdan
mentioned: the whole issue of stability equals certainty. This includes
stability of international relations. If we start playing around with
established maritime boundaries, it can create very volatile situations.

19. Id. arts. 4648 (defining archipelago and archipelagic baselines).
20. Id. art. 121.
21. Id. arts. 46-47.
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We know that there are economic interests, such as fisheries, that can
really provoke problems. That is why at least as co-chairs we take the
position, in the first issues paper, of preserving existing rights, and we
are looking for ways that can be done.?” Having said that, I also have
to say that it is so important to know what the practice is, what the
policies are, the vision, and the views from the Americas on these
absolutely critical issues. And so, we encourage you to read our first
issues paper and also the annual report of the Commission. I will stop
here, thank you.

22. First Issues Paper, supra note 1, at 79.
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