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Judicial Ethics and Supreme Court Exceptionalism

AMANDA FROST*

ABSTRACT

In his 2011 Year-End Report on the Federal Judiciary, Chief Justice John
Roberts cast doubt on Congress's authority to regulate the Justices' ethical
conduct, declaring that the constitutionality of such legislation has "never been
tested." Roberts' comments not only raise important questions about the re-
lationship between Congress and the Supreme Court, they also call into question
the constitutionality of a number of existing and proposed ethics statutes. Thus,
the topic deserves close attention.

This Essay contends that Congress has broad constitutional authority to
regulate the Justices' ethical conduct, just as it has exercised control over other
vital aspects of the Court's administration, such as the Court's size, quorum
requirement, oath of office, and the dates of its sessions. The Essay acknowl-
edges, however that Congress's power to regulate judicial ethics is constrained
by separation of powers principles and the need to preserve judicial indepen-
dence. Furthermore, legislation directed at the Supreme Court Justices in
particular must take into account the Court's special status as the only
constitutionally required court, as well as its position at the head of the third
branch of government. Although these are important limitations on Congress's
power, existing and proposed ethics legislation fall well within them.
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I. INTRODUCTION

In his mild-mannered way, Chief Justice John Roberts has set the stage for a
constitutional conflict between Congress and the Supreme Court. Roberts' 2011
Year-End Report on the Federal Judiciary focused on judicial ethics, a subject
that has been much in the news lately.' In the course of that year, several of
the Justices were publicly criticized for their alleged involvement in political
fundraisers; 2 acceptance of gifts' and travel expenses paid for by groups with
political viewpoints;4 failure to report a spouse's employment;5  and, most
controversially, refusal to recuse themselves from the constitutional challenges to
the health care reform legislation despite alleged conflicts of interest.6 Existing
laws already cover some of this claimed misconduct, and the spate of negative
publicity inspired the introduction of new federal legislation that would further
regulate the Justices' behavior.7 Roberts' Year-End Report acknowledged these

1. 2011 Year-End Report on the Federal Judiciary (Dec. 31, 2011), available at http://www.supremecourt.gov/
publicinfo/year-end/201 1year-endreport.pdf.

2. See, e.g., Jeff Shesol, Op-Ed, Should the Justices Keep their Opinions to Themselves?, N.Y. TIMES,

Jun. 28, 2011, at A23 (describing Justice Alito's attendance at the American Spectator's fund-raising dinner,
where he had previously given the keynote address, and Justices Thomas's and Scalia's attendance at political
strategy meetings hosted by the conservative Koch brothers); R. Jeffrey Smith, Professors Ask Congress for an
Ethics Code for Supreme Court, WASH. POST, Feb. 23, 2011 (describing public interest group's criticism of
Justices Thomas and Scalia for attending political events hosted by the Koch brothers); Nan Aron, Op-Ed., An
Ethics Code for the High Court, WASH. POsT, Mar. 13, 2011 (same).

I do not take a position on the merits of these allegations of unethical conduct by the Justices, in part be-
cause some of the facts underlying these claims are in dispute. The allegations are noted here only to support the
point that the Justices' ethical conduct is regularly the subject of public debate, which in turn supports calls for
congressional oversight.

3. See Mike McIntire, Friendship of Justice and Magnate Puts Focus on Ethics, N.Y. TIMES, June 19, 20,11,
at Al (describing real estate magnate Harlan Crow's gifts to Justice Thomas and his wife, as well as his financial
support for projects in which they have an interest).

4. See Editorial, The Justices' Junkets, WASH. PosT, Feb. 21, 2011, at A14 (criticizing Justices Breyer,
Ginsburg, and Sotomayor for taking foreign trips paid for by organizations with "liberal agendas").

5. See Jeffrey Toobin, Partners, NEW YORKER, Aug. 29, 2011, at 41 (reporting that in January 2011, Justice
Clarence Thomas amended several of his financial disclosure forms because he failed to record his wife's
employment).

6. See, e.g., Editorial, The Supreme Court's Recusal Problem, N.Y. TimEs, Dec. 1, 2011, at A38 ("Liberals in
Congress have called for Justice Clarence Thomas to recuse himself from the review of the health care reform
law because his wife, Virginia, has campaigned fervently against it. Conservatives insist that Justice Elena
Kagan should remove herself from the case because, they claim, as solicitor general she was more involved in
shaping the law than she lets on."); Toobin, supra note 5, at 41 (reporting that in February 2011, 74 members of
Congress "called on Thomas to recuse himself from any legal challenges to President Obama's health-care
reform, because his wife has been an outspoken opponent of the law").

7. See Smith, supra note 2, at 41 (describing the controversies regarding the Justices' political activities and
reporting that Representative Chris Murphy was planning to introduce legislation to address the problem); see
also Erich Lichtblau, Democrats Seek to Impose Tougher Supreme Court Ethics, N.Y. TIMEs, Sep. 8, 2011,
available at http://thecaucus.blogs.nytimes.com/2011/09/08/democrats-seek-to-impose-tougher-supreme-court-
ethics/?scp=4&sq=ginsburg%20ethics%20%22supreme%20court%22&st=cse; Robyn Haig Cain, Rep. Slaugh-
ter Wants a Supreme Court Code of Ethics, Mar. 9, 2012, available at http://blogs.findlaw.com/supreme-court/
2012/03/rep-slaughter-wants-a-supreme-court-code-of-ethics.html (describing a letter signed by Representative
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accusations of impropriety, as well as the legal framework that governs in this
area.8 Then, in a shot across Congress's bow, he stated that the Court had "never
addressed" Congress's constitutional authority to prescribe ethics rules for the
Supreme Court9-which many took to be a broad hint that, at least in the Chief
Justice's view, Congress lacks that authority.'o

To be sure, the Chief Justice was careful to note that his "judicial responsibili-
ties preclude [him] from commenting on any ongoing debates about particular
issues or the constitutionality of any enacted legislation or pending proposals.""
But he went on to say that the "Court has never addressed whether Congress
may impose [ethical] requirements on the Supreme Court,"l 2 and noted that the
constitutionality of the recusal statute in particular has "never been tested."' 3

With those words, Roberts put the nation on notice that Congress's authority to
regulate the Justices' ethical conduct is an open question.

The Chief Justice's Report raises serious questions about the constitutional
status of existing ethics legislation, as well as the Supreme Court Justices'
willingness to abide by laws that at least some of them may consider to be in-
valid, and thus non-binding.14 His comments also cast doubt on the constitution-
ality of the Supreme Court Transparency and Disclosure Act of 2011-a bill
pending at the time of the Report's publication that would subject the Justices to
investigation and possible sanctions for ethics violations, and require external
review of an individual Justice's recusal determinations.' 5 Although the Report
has provoked vociferous responses from those on either side of the issue," thus

Louise Slaughter and thirty other members of Congress calling on the Supreme Court Justices to adopt a formal
code of ethics).

8. 2011 Year-End Report on the Federal Judiciary, supra note 1, at 5.
9. Id. at 6 ("The Court has never addressed whether Congress may impose [financial reporting require-

ments and limitations on the receipts of gifts and outside earned income] on the Supreme Court. The Justices
nevertheless comply with those provisions."); see also id. at 7 ("As in the case of financial reporting and gift
requirements, the limits on Congress's power to require recusal have never been tested.").

10. Nan Aron, HUFFINGTON POST, Jan. 4, 2012, John Roberts On Ethics: Move Along, Nothing to See Here,
http://www.huffingtonpost.com/nan-aron/john-roberts-on-ethics-mo b_ 184164.html (Chief Justice Roberts'
report "inferred" that "no one can make rules for [the Supreme Court]"). See, e.g., William Yeomans & Herman
Schwartz, Roberts to America: Trust Us, PoLIco, http://www.politico.com/news/stories/0112/71895_Page3.html
("Roberts' discussion may also reflect the astonishing view in his annual report that legislative limitations on a
justice's activities are unconstitutional.") (last visited March 16, 2013).

11. 2011 Year-End Report on the Federal Judiciary, supra note I at 3.
12. Id. at 4.
13. Id. at 7.
14. After stating that the constitutionality of ethics legislation is an open question, Roberts went on to declare

that the "Justices nevertheless comply with these provisions." See id. at 6. However, his basis for this assertion
is unclear.

15. Supreme Court Transparency and Disclosure Act of 2011, H.R. 862, 112th Cong. (2011), available at
http://www.govtrack.us/congress/bill.xpd?bill=hl12-862. The proposed law is described in more detail in
Part II.A.6.

16. See, e.g., Editorial, Judicial Ethics and the Supreme Court, N.Y. TIMEs, Jan. 6, 2012, at A24; Eric J.
Segall, Op-Ed, An Ominous Silence on the Supreme Court, L.A. TIMES, Feb. 12, 2012, at 26; Editorial, Umpires
in Black: Roberts Says the High Court is up for the Big Game, Prrr. PosT-GAzEffE, Jan. 5, 2012, at B4;
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far there has been little academic analysis of the constitutional issues involved."
This Essay seeks to fill that gap. As is true for most constitutional questions,

Congress's authority to regulate the Justices' ethical conduct turns not just on
the Constitution's text, but also on its structure, the original understanding, and
longstanding tradition in this area.' 8 Accordingly, the Essay examines the
relevant text of Articles I and III of the Constitution to locate the source of
Congress's authority to enact laws regulating the Justices' ethical conduct, as
well as constraints on any such power, and then discusses the history of
Congress's oversight and administration of the Supreme Court Justices' ethical
conduct. As part of this analysis, the Essay considers whether Congress is more
constrained when regulating the ethical conduct of Justices on the U.S. Supreme
Court than judges serving on lower federal courts, as the Chief Justice seemed to
suggest in his Report.

The Essay is structured as follows: Part II provides an overview of existing and
proposed ethics legislation and briefly describes the constitutional objections to
that legislation, particularly as applied to the Supreme Court. Part IHl analyzes the
Constitution's text and structure to determine the scope of, and limits on,
Congress's authority to regulate the Supreme Court Justices' ethics. Although
the Constitution requires that there be a Supreme Court, it did not make that
institution self-executing, and thus Congress was empowered by the Necessary
and Proper Clause to enact legislation implementing the judicial power. For
example, vital matters such as the Court's size, the dates of its sessions, and even
the words of the oath each Justice takes before ascending to the bench are all set
by federal legislation. Ethics statutes, which promote the effective and legitimate
exercise of the "judicial power," fall well within Congress's broad legislative
authority over the Court's administration and operation. That said, Congress's
power to regulate the Supreme Court's ethical conduct is limited by separation of
powers concerns, such as the need not only to preserve judicial independence, but
also to demonstrate respect for the Court's status as the head of a co-equal branch

Editorial, The Recusal Question, L.A. TIMEs, Jan. 3, 2012, at 14; David G. Savage, Chief Justice: Each
Colleague Decides on Merits for Recusal, Cm. TRIB., Jan. 2, 2012, at 13; Sherrilyn Ifill, The Chief Strikes Out,
Concurring Opinions (Jan. 4, 2012, 12:14 PM), http://www.concurringopinions.com/archives/2012/01/sherrilyn-
ifills-the-chief-strikes-out.htm.

17. See Arthur D. Hellman, The Regulation of Judicial Ethics in the Federal System: A Peek Behind Closed
Doors, 60 U. Prrr. L. REv. 189, 190 (2007) (noting that the regulation of judicial ethics "has received little
attention from academics"). One exception is a recent article by Louis Virelli, which argues that Congress lacks
the authority to regulate recusal of Supreme Court Justices, but which does not address the constitutionality of
other types of ethics legislation. See Louis J. Virelli, III, The (Un)constitutionality of Supreme Court Recusal
Standards, 2011 Wis. L. REv. 1181.

18. Depending on one's theory of constitutional interpretation, some of these sources for ascertaining
constitutional meaning are more significant than others. See, e.g., Martin H. Redish, Judicial Discipline,
Judicial Independence, and the Constitution: A Textual and Structural Analysis, 72 S. CAL. L. REv. 673 (1999)
(explaining why he puts more emphasis on constitutional text than the framers' or ratifiers' intent). Because my
goal in this essay is to raise all the reasonable arguments on either side of the issue, I canvas all the mainstream
sources typically used by courts and commentators when attempting to ascertain constitutional meaning.

2013] 447
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of government. 9 Part III describes how these constitutional principles serve both
to empower and restrain Congress when it seeks to regulate the Justices' ethical
conduct. Part IV examines the history of congressional-Court interactions
regarding judicial ethics, which further bolsters this Essay's claim that Congress
has the constitutional authority to regulate the Justices' ethical conduct, albeit
within limits.

Two caveats are in order. First, the Essay addresses Congress's constitutional
authority to regulate the Justices' ethical conduct, and does not discuss in any
detail the costs and benefits of such legislation. Constitutional questions are
frequently raised by opponents of such legislation, derailing the policy questions
that are also worthy of attention. Hopefully, this Essay will help to clear away the
obstacles that have too often prevented a full and frank discussion of whether
such legislation would prove beneficial.

Second, it is worth acknowledging that the Court itself may have the final say
on these constitutional questions if litigants or government institutions seek to
enforce ethics regulation against sitting Justices. In other words, unlike most
separation of powers cases, this is an issue on which the very individuals with a
personal stake in the matter may ultimately decide the constitutional issue.
Human nature being what it is, the Justices may find such legislation hard to
swallow, whatever the merits of the constitutional arguments in its favor.20 More
importantly, even if Congress has the authority to enact such legislation, it may
be preferable as a matter of both policy and precedent for the Court to regulate
itself. 21 Thus, the best course of action going forward would be to convince the
Court that it should take the lead in regulating the ethical conduct of its members
to protect its own reputation, which would diminish the need for Congress to do
so. Whatever one's views of Congress's constitutional authority in this area, one
thing is clear: If the Supreme Court policed itself, Congress would not need to
do so.

19. Judicial independence is a component of the separation of powers, though the two concepts are not
identical. See Charles Gardner Geyh & Emily Field Van Tassel, The Independence of the Judicial Branch in
the New Republic, 74 CHI.-KENT L. REv. 31, 32 (1998) ("Although separation and independence are not
synonymous, structural separation among the branches cannot be maintained unless each branch is independent
enough to prevent the other two from usurping its powers, for which reason some measure of independence may
be inherent in a system of separated powers.").

20. Cf Amanda Frost, Keeping Up Appearances: A Process Oriented Approach to Judicial Recusal,
53 U. KAN. L. REv. 531, 538 (2005) (describing judges' tendency to narrowly construe recusal statutes). Thus
far, however, the Justices comply with most of the ethical requirements imposed on them by Congress most of
the time. See infra Part W.B.

21. See, e.g., Peter M. Shane, Who May Discipline or Remove Federal Judges? A Constitutional Analysis,
142 U. PA. L. REv. 209, 212 (1993) ("As scholars have noted, the existence of authority to devise mechanisms
other than impeachment for judicial discipline does not itself prove that instituting those other mechanisms is
desirable."); Editorial, Trust and the Supreme Court, N.Y. TimEs, Feb. 20, 2012, at Al8 ("The court should
embrace sensible ethics rules ... on its own.").

448 [Vol. 26:443
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II. OVERVIEW OF ETHICS LEGISLATION

This Part surveys the current and proposed legislation regulating judicial
ethics, and then describes potential constitutional problems raised by congressio-
nal regulation of the Justices' ethical conduct. Although much of the discussion
focuses on Congress's power to regulate the ethics of all Article III judges, some
scholars claim that the Supreme Court's special constitutional status imposes
additional constraints on Congress.

A. FEDERAL LEGISLATION REGULATING JUDICIAL ETHICS

1. RECUSAL STATUTES

In 1792, Congress passed the first statute requiring lower federal court judges
to recuse themselves under certain circumstances.22 Over the years, Congress
repeatedly modified and broadened the law, but continued to limit its application
to judges on the "inferior" courts. It was not until 1948 that Congress expanded
the law to include the Justices.23

Today, three different statutes govern recusal of federal judges, of which only
Title 28, Section 455 of the United States Code applies to the Supreme Court.2 4

That statute requires "[a]ny justice, judge, or magistrate judge of the United
States" to "disqualify himself in any proceeding in which his impartiality might
reasonably be questioned," as well as for other listed grounds, such as bias or
prejudice, personal participation in the case, pecuniary interest, or a family
connection to a lawyer or party to the case.

When a party to litigation asks a judge on a lower federal court to step aside,
that judge usually decides the question for herself, though she is free to refer
the matter to another judge on the same court.2 5 If she does not recuse herself,

22. Act of May 8, 1792, ch. 36, § 11, 1 Stat. 278-79 (1792).
23. Act of June 25, 1948, ch. 646, § 455, 62 Stat. 869, 908 (codified as amended at 28 U.S.C. § 455 (1992)).

Congress did not discuss this change at any length in the legislative history. The only mention of the decision to
include the Justices in the recusal statute comes in the House Report, which simply describes the amended
language. See H.R. Rep. No. 80-308 at A53 (1947) ("Section 24 of title 28, U.S.C., 1940 ed., applied only to
district judges. The revised section is made applicable to all justices and judges of the United States.").

24. Section 144 of Title 28, which applies only to district court judges, requires the recusal of a judge who
has a "personal bias or prejudice in the matter." A third statute, Section 47 of Title 28, provides that "[n]o judge
shall hear or determine an appeal from the decision of a case or issue tried by him." Although this statute applies
only to lower court judges, Supreme Court Justices generally recuse themselves from cases they heard or
decided when sitting on the lower courts. For example, Chief Justice Roberts recused himself from Hamdan v.
Rumsfeld, 548 U.S. 557 (2006), presumably because he had served on the panel of the D.C. Circuit that issued
the decision in which certiorari had been granted.

25. See In re United States, 158 F.3d 26, 34 (1st Cir. 1998) (noting that "a trial judge faced with a section
455(a) recusal motion may, in her discretion, leave the motion to a different judge," though "no reported case or
accepted principle of law compels her to do so . . . ").

Chief Justice Roberts observed that a "court normally does not sit in judgment of one of its own member's
recusal decisions in the course of deciding a case." 2011 Year-End Report on the Federal Judiciary, supra note 1,
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or even much close academic scrutiny, and thus its contours remains hazy.13 3

Most commentators agree that it prohibits Congress from establishing multiple
Supreme Courts populated by different sets of Justices, all empowered to issue
decisions binding on the nation as a whole.134 Far less clear is whether this
language bars the Court from breaking into subdivisions to decide cases or
components of cases,135 or whether it would prohibit the entire Court from
reviewing the decision of one or more of the Justices, particularly on a matter that
was separate from the merits (such as recusal).

In fact, the Court has a long history of empowering a single Justice to make
decisions on preliminary or ancillary matters that continues to this day,
suggesting that the Court itself has never read the "one supreme Court" re-
quirement as an obstacle to this practice. For example, a single Justice can decide
whether to grant an extension of time to file a petition for a writ of certiorari,
order a stay of a lower court's decision, 13 issue a writ of habeas corpus,? or
recuse him or herself.1 3

9 These are all collateral issues, but they can nonetheless
be significant to the litigants and to the outcome of a case.14 0

Although a single Justice's decision often stands as the final word on the
matter, a party may ask another Justice or the full Court to review the decision.
Supreme Court Rule 22 provides that the "party making an application [to an
individual Justice] . . . may renew it to any other Justice, subject to the provisions

133. See Daniel M. Gonen, Judging in Chambers: The Powers of a Single Justice of the Supreme Court,
76 U. CIN. L. REv. 1159, 1197 (2008) (Noting that the "one supreme Court" requirement suggests that there are
limits on Congress's ability to structure the Court's decision-making, but further observing that the
"constitutional text .. . neither indicates what the extent of the 'judicial power' is nor how much delegation of
the Supreme Court's powers would go too far.") (internal footnote omitted).

134. See, e.g., EUGENE GRESSMAN ET AL., SUPREME COURT PRACTICE 2-3 (9th ed. 2007). But see Byron R.

White, Challenges for the U.S. Supreme Court and the Bar: Contemporary Reflections, 51 ANTrrRUST L.J. 275,
281 (1982) ("Rather than one Supreme Court, there might be two, one for statutory issues and one for
constitutional cases; or one for criminal and one for civil cases.").

135. Tracey George and Chris Guthrie recently proposed doing just that to enable the Supreme Court to hear
a greater number of cases, and they assumed that doing so would not violate the "one supreme Court"
requirement. In their view, dividing the Court into panels would not create more than one Supreme Court, since
each panel would be a stand-in for the full Court. They point out that the courts of appeals currently sit in
three-judge panels to hear most cases, and yet each circuit is still viewed as a single court despite these
congressionally-mandated subdivisions. Tracey E. George & Chris Guthrie, Remaking the United States
Supreme Court in the Courts ofAppeals Image, 58 DUKE L.J. 1439 (2009).

136. 28 U.S.C. § 2101(c).
137. 28 U.S.C. § 2010(f).
138. 28 U.S.C. § 2241(a) ("Writs of habeas corpus may be granted by the Supreme Court [or] any justice

thereof. . ."). In practice, however, individual Justices always refer matters regarding habeas to the full Court.
See GRESSMAN ET AL., supra note 132, § 17.15 at 884-85, § 11.3 at 662.

139. See S. Ct. R. 22 (describing the process by which a party makes an application to a single justice).
140. See Gonen, supra note 134, at 1161. Moreover, in 1802 Congress assigned to a single justice the power

to decide matters arising during the Court's August session-a practice that continued for thirty-seven years
without constitutional objection. Ross Davies gives fascinating discussion of this "rump" Court in his article,
A Certain Mongrel Court: Congress's Past Power and Present Potential to Reinforce the Supreme Court,
90 MINN. L. REV. 678 (2006).

472 [Vol. 26:443
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of this Rule."1 41 When renewed applications do occur, they are usually referred to
the full Court, perhaps to avoid the awkward situation in which one Justice
essentially reverses the decision of a colleague. 14 2 Although it is rare for the full
Court to overturn a single Justice's decision,14 3 it is not unprecedented,
particularly if there has been a change in circumstances."'

The long practice by which a single Justice makes decisions for the Court,
which may then be reviewed by the en banc Court, is at odds with an
interpretation of the "one supreme Court" language requiring that the Court make
decisions as a single, indivisible entity. One way around the problem is to
characterize the decision of a single Justice as tentative rather than a final
decision by "the Court." Today, when a Justice decides not to recuse him or
herself, that decision is final, and thus is usually considered a decision by the
Supreme Court itself. If the recusal question is reviewable by the rest of the
Court, however, then the single Justice's decision not to step aside should more
accurately be viewed as a preliminary assessment rather than a final, binding
decision of the Court. Thus, the one and only Supreme Court decision in the case
would be that of the en banc Court. In fact, the leading treatise on Supreme Court
practice describes all decisions by individual Justices in these terms, explaining
that when an individual Justice grants or denies motions, those decisions are

[N]ot a final resolution of the merits of any case or controversy pending before
the Court ... [but rather] are merely preliminary steps toward invoking the
ultimate power of the "one supreme Court" to resolve a case or controversy that
is properly before the Court for final disposition.145

In short, the requirement that there be "one supreme Court" suggests that the

141. S. Ct. R. 22.4. However, such renewals are "disfavored."
142. See, e.g., Holtzman v. Schlesinger, 414 U.S. 1316, 1316 (1973) (Douglas, J., in chambers) (stating that

referrals of renewed applications to the full Court "is the desirable practice to discourage 'shopping around"').
Holtzman involved just such a back-and-forth between individual Justices issuing conflicting in-chambers
decisions. Congresswoman Elizabeth Holtzman filed suit seeking to enjoin the United States from bombing
Cambodia. The district court issued an injunction, which was then stayed by the Second Circuit. Holtzman then
appealed to Justice Marshall to vacate the stay, which he declined to do. Holtznan, 414 U.S. 1304 (Marshall, J.,
in chambers). Holtzman then renewed her application with Justice Douglas, who issued a stay, noting that
"while the judgment of my brother Marshall is not binding on me, it is one to which I pay the greatest
deference." Id. at 1317. The Solicitor General then applied to Justice Marshall once again. Marshall again
stayed the district court's decision, and noted that he had been in communication with the other members of the
Court, all of whom agreed with him. Id. at 1321, 1322 (Marshall, J., in chambers). Justice Douglas dissented
from that decision, arguing that only a quorum of the Court had the power to reverse his decision and that
"seriatim telephone calls cannot ... be a lawful substitute." Id. at 1323. These events are described in more
detail in Gonen, supra note 134, at 1177-79.

143. See also Rosenburg v. United States, 346 U.S. 273, 286 (1953) (observing that although the court has
"made no practice of vacating stays issued by single Justices . .. reference to this practice does not prove the
nonexistence of the power; it only demonstrates that the circumstances must be unusual before the Court, in its
discretion, will exercise its power").

144. Rizzo v. Goode, 421 U.S. 902 (1975).
145. GRESSMAN ET AL., supra note 135, at 3.
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best practice is to require that a single Justice's decision not to recuse him or
herself be open to review by the full Court.

Of course, another way to reconcile practice with the Constitution's text is to
conclude that the language should not be read so narrowly-a position taken by a
number of scholars.14 6 After all, we consider each federal court of appeals to be a
single court, even though those judges decide most cases in three-judge panels
that can then be reviewed by the entire court en banc.

Accordingly, the Judicial Conference would be on fairly safe constitutional
ground were it to delegate to the full Court the power to review a single Justice's
refusal to recuse him or herself from a pending case. Certainly, it would be
difficult to argue that this practice violates the Constitution's "one supreme
Court" mandate when the Court's own Rules permit applications to individual
Justices followed by full Court review of that Justice's decisions.147

The harder question is whether the Constitution would permit a panel that
included lower federal court judges or retired Justices to review an individual
Justice's refusal to recuse, as the Murphy Bill would have allowed (but not
required). Professors Michael Dorf and Lisa McElroy addressed a closely related
problem in their article describing potential roles for retired Justices. 148 Although
they do not read the "one supreme Court" language to prohibit retired Justices
from substituting for recused Supreme Court Justices in specific cases, they point
out that even if it did, Congress could get around that problem through legislation
manipulating the Supreme Court's appellate jurisdiction. Congress has the power
under Article III to make "Exceptions" to the Court's appellate jurisdiction, and
thus it can take away matters that would permissibly fall within the Court's
subject matter jurisdiction, assigning those cases to lower courts.149 The
Constitution permits active and retired Justices to sit on lower courts.15 0 Thus,
Congress could enact a jurisdictional statute that eliminates most of the Supreme
Court's appellate jurisdiction and reassigns those cases to a new court made up
entirely of active Supreme Court Justices. 5 1 (The same nine Justices would also
continue to sit as the Supreme Court, but now the Supreme Court's jurisdiction
would consist only of those few cases over which the Constitution grants the
Supreme Court original jurisdiction, and perhaps a small number of cases within
their appellate jurisdiction to avoid any argument that the Exceptions Clause
does not permit Congress to strip the Supreme Court of all of its appellate
jurisdiction.) Because this new court would technically be an "inferior" court, the

146. See, e.g., George & Guthrie, supra note 136; see also McElroy & Dorf, supra note 93, at 111 (labeling
such an interpretation as "highly formalistic").

147. See S. Ct. R. 22.
148. See McElroy & Dorf, supra note 93, at 109.
149. U.S. CONST. art. III, § 2, cl. 1.
150. In fact, a similar arrangement existed for many years when the Justices were required to sit on circuit

courts whose decisions could be reviewed by the entire Supreme Court.
151. McElroy & Dorf, supra note 93, at 111.
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"one supreme Court" language would not bar review of a Justice's refusal to
recuse herself by a specially constituted recusal court that included lower court
judges and retired Justices. Admittedly, this is an inelegant workaround, but it
demonstrates that review of a Justice's decision not to recuse herself by judges
who are not currently sitting on the Supreme Court can be reconciled with even
the narrowest interpretation of the "one supreme Court" language.

In short, legislation mandating review of a Justice's decision not to recuse
herself can be implemented in a variety of ways to satisfy the "one supreme
Court" requirement. The safest course would be for Congress to assign the
recusal question to the full Court to resolve, ensuring that a single Justice does
not have sole discretion to decide that sensitive question. Whatever the policy
implications of such a practice, it would pass constitutional muster.

C. CONCLUSION

The text of the Constitution does not speak directly to Congress's authority to
regulate the Justices' ethical conduct. Nonetheless, the Constitution does pro-
vide the sources of Congress's constitutional authority to enact ethics legislation
while suggesting important limits on that authority. Most of the ethics legisla-
tion summarized in Part H fits comfortably within Congress's authority under
the Necessary and Proper Clause to establish the Court's structure and daily
operations, including ethics rules. That said, there are a few provisions of the
Judicial Conduct and Disability Act, as well as the Murphy Bill, which raise some
constitutional questions, and thus their application to the Supreme Court should
be avoided.15 2 Moreover, Congress must take care to craft legislation that avoids
undermining the Justices' constitutionally-protected independence, as well as the
Court's status as the preeminent court in the federal judiciary.'

The Constitution's text and structure alone are not the last word on con-
stitutional meaning, however. Longstanding practice also plays an important role
in arriving at constitutional meaning. The history of Congress's regulation of the
Justices' ethical conduct is addressed below in Part IV.

IV. THE HISTORY OF CONGRESSIONAL REGULATION OF JUDICIAL ETHICS

Congress has long assumed the power to regulate judicial ethics, including
the ethical conduct of Supreme Court Justices. "'[T]radition"' is an "important
source of constitutional insight"154 and is frequently cited by courts and com-
mentators as support for practices that otherwise lack a clear textual basis. 55

152. See supra notes 64 to 150 and accompanying text.
153. See supra notes 64 to 150 and accompanying text.
154. See Rebecca L. Brown, Tradition and Insight, 103 YALE L.J. 177, 178 (2003).
155. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610-11 (1952) ("In short, a

systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and never before
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Accordingly, Congress's longstanding practice regarding the regulation of
judicial ethics is an essential element of the constitutional analysis.

Aside from the Murphy Bill, the legislation described in Part II has existed for
many decades: Recusal statutes have been in place for over two-hundred years;
judges have been required to publicly disclose their household finances for over
thirty years; judges have been subject to gift and outside income limitations for
over twenty years; and judges have been statutorily subject to investigations and
sanctions for ethical violations for over thirty years.15 6 Furthermore, criminal
laws have long been applied to federal judges prior to, and even in the absence
of, impeachment.15 7 Federal judges, including Supreme Court Justices, can be
convicted and incarcerated for committing crimes, and thus effectively removed
from the bench, without first being impeached (though the two penalties typically
go hand in hand).' 58 As these statutes demonstrate, Congress has long assumed it
has the authority to regulate the Justices' ethical conduct, and the Justices
appeared to concur, at least until Chief Justice Roberts' 2011 Year-End Report
raised new questions.

Over the decades that these laws have been in existence, the Justices have
diligently filed their financial disclosure forms, 159 abided by income and gift
restrictions, and written opinions in which they acknowledge being bound by the

questioned, engaged in by Presidents who have also sworn to uphold the Constitution, making as it were such
exercise of power part of the structure of our government, may be treated as a gloss on 'executive Power' vested
in the President by s. I of Art. II.") (Frankfurter, J., concurring). Cf Stephen B. Burbank, The Architecture of
Judicial Independence 72 S. CAL. L. REv. 315, 320 (1999) ("[Tlhe verdict of history has confirmed some
understandings about federal judicial independence that cannot fairly be imputed to the language of the
Constitution alone.").

156. See supra Part II.A.
157. Scholars debate whether the Constitution permits criminal prosecution in advance, or in lieu, of

impeachment. Compare Shane, supra note 21, at 225-232 (concluding that "the founders probably did not
intend impeachment and conviction to be prerequisites to criminal prosecution") and Gerhardt at note 106, at
29, with Robert S. Catz, Removal of Federal Judges by Imprisonment, 18 RUTGERs L.J. 103, 116-18 (1986).
Although the Supreme Court has not ruled in this issue, a number of circuit courts have concluded that a federal
judge may be prosecuted without first being impeached. See, e.g., United States v. Claiborne, 727 F.2d 842, 845
(9th Cir. 1984) ("[Tjhe Constitution does not immunize a sitting federal judge from the process of criminal
law."); United States v. Isaacs, 493 F.2d 1124, 1142 (7th Cir.) (holding that life tenure does not immunize federal
judges from criminal prosecution), cert. denied, 417 U.S. 976 (1974). There is also some evidence that the
Framers did not view the power to impeach as a prohibition against criminal prosecution. In 1795, the House of
Representatives chose not to impeach Judge George Turner after being informed by the Attorney General that
the Judge would be prosecuted. See Warren S. Grimes, Hundred-Ton-Gun Control: Preserving Impeachment as
the Exclusive Removal Mechanism for Federal Judges, 38 UCLA L. REv. 1209, 1217 n.43 (1991).

158. See Stephen B. Burbank & S. Jay Plager, Forward: The Law of Federal Judicial Discipline and
the Lessons of Social Science, 142 U. PA. L. REV. 1, 3 & n.13 (1993) (describing criminal prosecutions of three
federal judges in the 1980s); see also United States v. Claiborne, 727 F.2d 842, 845 (9th Cir. 1984) ("[T]he
Constitution does not immunize a sitting federal judge from the process of criminal law.").

159. See Judicial Watch, http://www.judicialwatch.org/courts/us-supreme-court/ (collecting the financial
disclosure reports filed by the Supreme Court Justices) (last visited March 16, 2013).
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recusal statute,'60 all without questioning the constitutionality of these laws. On
the relatively rare occasions when Justices have failed to meet the requirements
of the law, they have subsequently corrected their mistakes rather than deny that
Congress has authority to make them do so.'16  The longstanding existence of
legislation regulating the Justices' ethical conduct, together with the Justices'
compliance with these laws, supports the conclusion that this legislation is within
Congress's constitutional authority.

Admittedly, however, Congress has hesitated to apply some of the more
intrusive ethics and disability legislation to Supreme Court Justices. Congress
first enacted legislation mandating recusal of lower federal court judges in 1792,
but did not extend that statute to the Supreme Court Justices until 1948.162 The
Judicial Conduct and Disability Act still does not apply to the Justices. Likewise,
Congress authorized judges on the lower federal courts to set ethical standards for
each other, but has not required the Supreme Court to follow the resulting Code of
Conduct. One scholar contends that the historic exclusion of the Justices from
some ethics and recusal legislation suggests that Congress lacks authority to
regulate Supreme Court Justices as it does judges on the inferior courts.16 3

Congress has never acknowledged such a limit on its authority, however.
Rather, Congress has explained its decision to exclude the Justices from some of
its legislation regulating judicial ethics on policy grounds. For example, the
House Report accompanying the Judicial Conduct and Disability Act states that
the legislation does not apply to the Justices because the "high public visibility of
Supreme Court Justices makes it more likely that impeachment can and should be
used to cure egregious situations."' In other words, the Report concluded that
the Justices' public prominence reduced the need for ethical oversight, but never

160. See, e.g., 2011 Year-End Report on the Federal Judiciary, supra note 1, at 7 (referring to 28 U.S.C. § 455
as the "governing statute" for Supreme Court recusal determinations); Laird v. Tatum, 409 U.S. 824, 825 (1972)
(Rehnquist, J., mem.) (referring to 28 U.S.C. § 455 as the "governing statute" for Supreme Court recusal
determinations); Microsoft Corp. v. United States, 530 U.S. 1301, 1301 (2000) ("Title 28 U.S.C. § 455 sets forth
the legal criteria for disqualification of federal magistrates, judges, and Supreme Court Justices."); Cheney v.
U.S. Dist. Court, 541 U.S. 913, 916, 923 (2004) (Scalia, J., mem.) (repeatedly referring to 28 U.S.C. § 455 as
binding on Supreme Court Justices); Statement of Recusal Policy, reprinted in RICHARD E. FLAMM, JUDICIAL
DISQUALIFICATION, App. D, at 1101-03 (2d ed. 2007) (citing 28 U.S.C. § 455).

161. For example, when Justice Thomas filed an amended financial disclosure report in January 2011, he
explained that he had "inadvertently omitted" information about his wife's employment for several years due to
a "misunderstanding of the filing instructions." See Letter from Clarence Thomas, Justice, U.S. Supreme Court,
to Committee on Financial Disclosure, supra note 37.

162. Act of June 25, 1948, ch. 646, § 455, 62 Stat. 869, 908 (codified as amended at 28 U.S.C. § 455 (2012)).
Prior to 1948, the recusal laws applied only to district court judges. Nothing in the legislative history explains
the reason for expanding the law to apply to appeals court judges and Supreme Court justices.

163. See Virelli, supra note 17, at 1200-02 (noting that Congress waited 150 years before extending the
recusal statute to the Supreme Court Justices, and arguing that this delay has constitutional significance). Cf
Shane, supra note 21, at 236 n. 106 (citing Congress's exclusion of the Supreme Court from the Judicial Conduct
and Disability Act in support of his conclusion that it would be constitutionally "incongruous" to allow lower
court judges to play a role in disciplining Justices on the Supreme Court).

164. H.R. Rep. No. 96-1313,96th Cong., 2d Sess., at 10 n.28 (1980).
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suggested that Congress lacked the power to do so if it wished.
The House Report further states that it would be "unwise to empower an

institution such as the Judicial Conference, which actually is chaired by the
Chief Justice of the United States, to sit on cases involving the highest rank-
ing judges in our judicial system" because doing so might "dilute[]" the
"independence and importance" of the Supreme Court. Although the reference to
judicial "independence" has constitutional overtones, Congress's use of the term
"unwise" suggests it was making a policy choice and not acknowledging a
constitutional limit on its powers over the Court. In any case, it is hard to see how
the constitutionally-enshrined guarantee of judicial independence limits Con-
gress's power to regulate the Justices' ethical conduct but not the conduct of
lower court judges. As discussed in Part III, the judicial independence guaranteed
by the Constitution's life tenure and salary protections covers all Article IHl
judges; Supreme Court Justices have no special or additional claim to indepen-
dence. 165

Congressional regulation of the federal courts will always raise hard constitu-
tional questions about the need to balance legislative power with judicial inde-
pendence. Legislation concerning the Supreme Court Justice's ethical conduct is
a particularly sensitive topic, and one that Congress should approach with
caution. Chief Justice Roberts' Year-End Report has elevated these questions in
importance, demanding that legislators, jurists, and academics think carefully
about the limits on congressional authority to dictate the behavior of Supreme
Court Justices. Hopefully, this Essay will contribute to that discussion.

V. CONCLUSION

This Essay concludes that Congress has broad, but not unlimited, authority to
regulate the Supreme Court Justices' ethical conduct. The source of Congress's
power is derived from the fact that Article III mandates the existence of a
Supreme Court, but then leaves the creation of that Court up to Congress,

165. U.S. CONST. art. III, § 1. See also Amar at note 109, at 221 (asserting that all Article III judges have
"structural parity" because they all benefit from life tenure and protection against salary reduction). But see
Shane, supra note 21, at 236-38 (arguing that the Supreme Court merits greater independence because it is the
only constitutionally required Court and because of its status as the head of the federal judiciary).

The Justices' relationship to the Judicial Conference, which is responsible for investigating and sanctioning
unethical conduct under the Act, differs in important ways from that of lower federal court judges. The Judicial
Conference is chaired by the Chief Justice, but the rest of its members are district and circuit court judges.
Accordingly, the dilution of the Supreme Court's "independence and importance" that concerned the House
Committee might stem not from congressional regulation of the Justices' ethical conduct per se, but rather from
oversight by lower court judges. If so, the problem could be solved by allowing the Justices themselves to
investigate and sanction each other, rather than delegating that task to the Judicial Conference. As noted earlier,
this option is available under the Murphy legislation. For further discussion of the constitutional implications of
allowing lower court judges to investigate and sanction Supreme Court Justices, see supra Part Hl.B.5.

478 [Vol. 26:443



JUDICIAL ETHICS AND SUPREME COURT EXCEPTIONALISM

triggering Congress's authority to "make all Laws which shall be necessary and
proper for carrying into Execution ... all other Powers vested by this Constitu-
tion in the Government of the United States." 6 6 Congress brought the Supreme
Court into existence by enacting legislation that set its size and the dates of its
sessions, among other vital matters. Ethics legislation is part and parcel of
Congress's power to establish and administer the federal court system. Congress'
authority over the Supreme Court is cabined, however, by the judiciary's
constitutionally enshrined judicial independence and by the need to preserve the
Supreme Court's role at the head of the third branch of government. That said,
Congress has considerable leeway to regulate the Justices' ethics, just as it has
long exercised authority to decide other vital administrative matters for the Court.

166. U.S. CONST. art. I, § 8, cl. 18. Congress's control over the lower federal courts is further bolstered by its
authority to "constitute Tribunals inferior to the Supreme Court." U.S. CONST. art. I, § 8, cl. 9. But this provision
of course cannot provide any constitutional authority for Congress's regulation of the U.S. Supreme Court.
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