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INTRODUCTION

In 1984, Professor Bumele Powell conducted a study for the
Administrative Conference of the United States of federal agency use of
declaratory orders under § 554(e) of the federal Administrative Procedure
Act (APA)." The study resulted in two leading articles on the subject.” He
concluded that there was a “generally unreceptive, if not hostile view of the
device” on the part of the agencies, a “sense of apprehension on the part of
the public,” and ““a lack of elaboration in Supreme Court opinions that have
discussed the procedure.” He also pointed to agencies’ misconception of
their advice-giving function,® and their failure to implement effective
advice-giving through clearly defined regulations.’ '

Despite Powell’s invitation for more “scholarly attention to the device,”
declaratory orders under § 554(¢) remain curiously ignored. This tendency
becomes particularly noticeable in light of the comparatively large attention
given to petitions for rulemaking.” While most administrative law texts
devote a separate section to cases involving petitions for rulemaking, few

1. 5 US.C. § 554(e) (2000) (“The agency, with like effect as in the case of other
orders, and in its sound discretion, may issue a declaratory order to terminate a controversy
or remove uncertainty.”).

2. Bumele V. Powell, Sinners, Supplicants and Samaritans: Agency Advice Giving in
Relation to Section 554(e) of the Administrative Procedure Act, 63 N.C. L. REV. 339 (1984-
85) [hereinafter Powell I]; Burnele V. Powell, Administratively Declaring Order: Some
Practical Applications of the Administrative Procedure Act’s Declaratory Order Process,
64 N.C. L REv. 277 (1986) [hereinafter Powell 11].

3. Powell L, supra note 2, at 372.

4. Id. at 348-49 (noting agencies’ view that advice giving is better provided in
rulemaking).

5. Id. at 344 n.18 (demonstrating the scarcity of agency procedural regulations
governing declaratory orders by the fact that only two of seven major regulatory agencies
had adopted such regulations).

6. 1d at374.

7. See William V. Luneburg, Petitioning Federal Agencies for Rulemaking: An
Overview of Administrative and Judicial Practice and Some Recommendations for
Improvement, 1988 Wis. L. REv. 1 (exploring the processes for consideration and
disposition of rulemaking petitions). Another example includes a recent Animal Law
Conference at American University that featured a panel on use of petitions for rulemaking.
(Co-sponsored by the District of Columbia Bar Association’s Animal Law Committee of the
Environment, Energy, and Natural Resources Section; the Association of the Bar of the City
of New York Committee on Legal Issues Pertaining to Animals; and the Washington
College of Law, American University) (Apr. 18, 2004).
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provide significant coverage of declaratory order cases.® This is true,
despite the Supreme Court’s acknowledgment of the remedial effect of
§ 554(e).” Moreover, the low degree of interest in declaratory orders seems
less rational in light of the minimal transaction costs associated with their
issuance. "

Twenty years after Professor Powell’s original study, this Article
attempts to supplement his work by examining contemporary uses of
declarative orders, reviewing their procedural requirements and judicial
treatments, and proffering arguments for their expanded use. It also seeks
to place declaratory orders properly within the continuum of agency formal
and informal policymaking activities. This continuum consists of a broad
spectrum of administrative agency actions that include adjudication and
rulemaking. Each of these two procedures has its petition process. An
agency rulemaking, for example, can be initiated by the agency itself or
from the outside via a petition for rulemaking under § 553(e¢). Similarly, an
agency’s declaratory order can either be initiated sua sponte or from the
outside by a petition under § 554(e). The procedural flexibility of
declaratory orders, which fit squarely within the continuum of
administrative processes, supports their prudent use by agencies.

Part I of this Article reviews the potential uses of declaratory orders,
concentrating on resolution of jurisdictional disputes, as well as some
judicial interpretations of § 554(e). Part II examines the procedural
requirements for issuing declaratory orders. Part III discusses issues
related to judicial review. Part IV suggests an amendment to the
procedures for declaratory orders in § 554(e), borrowing substantially from
the 1981 Model State APA. The Article concludes by offering suggestions
and emphasizing the merits of Professor Powell’s recommendations.

This Article does not constitute a comprehensive examination of the
utility of declaratory orders. Instead, it attempts to serve as a catalyst for

8. See PETER L. STRAUSS ET AL., GELLHORN AND BYSE’S ADMINISTRATIVE LAW CASES
AND COMMENTS 596-609 (rev. 10th ed. 2003) (the leading text which includes a section on
petitions for rulemaking, but nothing about declaratory orders). Powell also lamented that:

There has been a decreasing amount of scholarly attention to the device, at

least as reflected by casebooks currently in use. Although no study has been

undertaken to determine the extent to which administrative law professors
emphasize the existence of the device, discussions with colleagues over the
course of the last year revealed no professor, including the author, who makes
more than a passing classroom reference to the declaratory order.

Powell |, supra note 2, at 374. .

9. See Powell 1, supra note 2, at 359 (explaining the Supreme Court’s interpretation of
§ 554(e) as a “procedure to control bureaucratic excesses and defy the dilatory”).

10. Declaratory orders can be issued in the context of an ongoing adjudication, or they
can be issued in a separate proceeding. The courts have ruled that such proceedings need
not necessarily have all the attributes of formal adjudication. Thus, the transaction costs
associated with the implementation of declaratory orders remain low.
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the discussion of lingering issues that Professor Powell insightfully raised
in his work during the 1980s.

As a fundamental premise in this exercise, we note that declaratory
orders constitute flexible, procedural tools with significant utility,
benefiting both agencies and private parties. Agencies (and regulated
parties) should therefore consider using declaratory orders to resolve
preliminary matters involving jurisdictional questions. In such cases, the
declaratory order can efficiently and expeditiously determine the
appropriate venue of pending claims or disputes, thereby reserving
resources for subsequent litigation of substantive issues associated with a
claim. Declaratory orders may also serve to quickly settle disputes with
minimal costs. These more focused uses of this procedural tool may
benefit the private party and the agency.

1. THE FUNCTIONALITY OF ADMINISTRATIVE DECLARATORY ORDERS

A. Context and Background

The relative disuse of declaratory orders is curious given that they exist
on the menu of administrative procedures available to agencies. The
adjudicative functions and procedures of federal administrative agencies
often mirror those of their judicial counterparts. For example, agency
adjudications,'’ which constitute administrative processes that affect
individualized rights or interests,”> often. resemble judicial trials.
Administrative adjudicative proceedings often include such typical trial-
like tools as discovery, pretrial motions, and subpoena requests."

11. The federal statutory definition of “adjudication’ relates more to process constraints
and resultant agency action. Section 551(7) of the APA, 5 U.S.C. § 551 (2000), states that
“*adjudication’ means agency process for the formulation of an order.” The term “order”
consists of some final agency disposition generated in a process “other than rule making but
including licensing.” 5 U.S.C. § 551(6) (2000); see also id. § 554 (providing the required
procedures in a federal agency adjudication). For more information on what constitutes an
agency adjudication, see A GUIDE TO FEDERAL AGENCY ADJUDICATION (Michael Asimow,
ed., ABA Section of Administrative Law and Regulatory Practice 2003).

12. See Joanne Constantino et al., Concern With Private and Public Rights, 2 AM. JUR.
2D Administrative Law § 2 (2002) (deﬁning the exercise of private rights through the
Executive branch as defined by the Legislative branch while not intruding on the
constitutional domain of the Judicial branch); see also Goldberg v. Kelly, 397 U.S. 254, 264
(1970) (holding that a pre-termination evidentiary hearing is required before public
assistance benefits can be cut); Wheeler v. Montgomery, 394 U.S. 970 (1969) (mem.)
(noting probable jurisdiction where the adequacy of an informal conference prior to the
termination of welfare benefits was at issue); Lamb v. Principi, 284 F.3d 1378, 1381 (Fed.
Cir. 2002) (finding that the court had jurisdiction over the plaintiff’s constitutional claim
regarding the termination of his veteran’s benefits without notice); Kelly v. Wyman, 294 F.
Supp. 893, 903 (S.D.N.Y. 1968) (noting that the proposed termination of welfare benefits
requires the determination of adjudicative facts); CHARLES H. KOCH, JR., ADMINISTRATIVE
LAW & PRACTICE § 11.10 (1997 & Supp. 2d 2003-04) (explaining the general principles of
administrative adjudication).

13. See A GUIDE TO FEDERAL AGENCY ADIJUDICATION, supra note 11 (explaining the
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Although adjudication by executive branch agencies was once
controversial,'* the Supreme Court approved it in 1932," and it is now a
familiar activity of most administrative agencies,'® both in the “formal” and
“informal” varieties."”

Agencies’ adoption of the judicial model of decisionmaking through
adjudication has not, however, been complete. Generally included in a
court’s arsenal of judicial authority is the power to grant declaratory
relief.'® For many years, courts have willingly exercised their declaratory
authority where sufficient justification exists. This largely equitable action
might include injunctive relief'’® or some other action that may not
necessitate a full trial or hearing.

Agencies similarly possess the discretionary authority to “issue a
declaratory order to terminate a controversy or remove uncertainty.”?® Yet,
despite the Supreme Court’s approval of this method,”’ and its significant

processes of adjudication under the Administrative Procedure Act); see also Michael Cox,
The Model Adjudication Rules (MARs), 11 T.M. COOLEY L. REV. 75 (1994) (presenting the
MARs as submitted to the Administrative Conference of the United States).

14. See generally George B. Shepherd, Fierce Compromise: The Administrative
Procedure Act Emerges from New Deal Politics, 90 Nw. U. L. REv. 1557 (1996)
(chronicling the contentious history leading to the passage of the Administrative Procedure
Act); Jeffrey S. Lubbers, 4PA Adjudication: Is the Quest for Uniformity Faltering?, 10
ADMIN. L. J. AM. U. 65, 65-68 (1996) (emphasizing that a controversy regarding formal
administrative adjudication played an important part in the original drafting of the bill that
would become the Administrative Procedure Act).

15. Crowell v. Benson, 285 U.S. 22, 50 (1932).

16. Compare Jerry L. Mashaw, Reinventing Government and Regulatory Reform:
Studies in the Neglect and Abuse of Administrative Law, 57 U. PITT. L. REV. 405, 412 (1995-
96) (discussing the widespread availability and use of administrative adjudication), with
Jerry L. Mashaw, Organizing Adjudication: Reflections on the Prospect for Artisans in the
Age of Robors, 39 UCLA L. REv. 1055, 1055-56 (1992) (pointing out that “adjudication, at
least in the form of adversary, trial type proceedings, is profoundly anti-bureaucratic.”).

17. See William W. Buzbee & Robert A. Schapiro, Legislative Record Review, 54
STaN. L. REv. 87, 94 (2001) and Paul R. Verkuil, 4 Study of Informal Adjudication
Procedures, 43 U. CHL L. REV. 739 (1975-76) (describing the use of informal adjudicatory
actions as described by the Administrative Procedure Act); see also Jim Rossi, Respecting
Deference: Conceptualizing Skidmore Within the Architecture of Chevron, 42 WM. & MARY
L. REv. 1105, 1116 (2001) (discussing formal adjudications as implemented by the
Environmental Protection Agency); Rev. John J. Coughlin, O.F.M., A Comparison of the
Administrative Law of the Catholic Church and the United States, 34 LoY. L.A. L. REv. 81,
82 (2000-01) (comparing different adjudication methods implemented in the United States).
But see Lubbers, supra note 14, at 70-74 (discussing how federal agencies have “drifted”
away from formal adjudication, using ALJs in favor of less formal “non-ALJ” adjudication).

18. See the Declaratory Judgments Act, 28 U.S.C. § 2201(a) (2000) (noting that such
declarations will have the effect of a final judgment, subject to normal review).

19. See id. § 2202; see also Powell v. McCormack, 395 U.S. 486, 499 (1969) (holding
that “[a] declaratory judgment can [] be used as a predicate to further relief, including an
injunction”).

20. 5U.S.C. § 554(e) (2000).

21. See Weinberger v. Hynson, Westcott & Dunning, Inc., 412 U.S. 609, 626 (1973)
(upholding FDA authority to use a declaratory order to remove uncertainty over whether a
particular drug is a “new drug”); see also Red Lion Broad. Co. v. FCC, 395 U.S. 367, 367-
73 (1969) (upholding an FCC declaratory order imposing “equal time” obligations on
broadcast stations). .
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use by federal regulatory agencies such as the Federal Trade Commission
(FTC)** and the former Interstate Commerce Commission (ICC),” many
agencies have made little use of this procedural tool.**

An agency may issue a declaratory order on its own initiative or at the
request of a petitioner. When issued, declaratory orders are as binding and
judicially reviewable “as like orders,” but whether to issue one is within the
discretion of the agency.” In this respect, petitions to issue a declaratory
order resemble petitions to initiate a rulemaking under § 553(e) of the
APA .

The fact that the declaratory order provision falls within the formal
adjudication section of the APA (§ 554) would seemingly require agencies
to use formal adjudicatory procedures to issue such an order.”’” In many
such proceedings, however, the facts are not in dispute; therefore, the
agency can use a summary decision process. Moreover, in recent years,
numerous courts have upheld agency declaratory orders issued after more
informal “paper hearing” processes that are not significantly different from
the notice-and-comment rulemaking process.”®

22. The FTC has issued declaratory orders on occasion. See AMREP Corp., 100 F.T.C.
488, 488 (1982) (demonstrating jurisdictional findings and order issued pursuant to 5 U.S.C.
§ 554(e)); see also Chesebrough-Ponds. Inc., 66 F.T.C. 252, 266 (1964) (finding that a
cease-and-desist order was not appropriate where respondents had immediately discontinued
the disputed practice when challenged by the FTC but, at respondents request at oral
argument, the agency issued an order under § 554(e) to declare its view of what the law
required); Tavior-Friedsam Co., 69 F.T.C. 483, 502 (1966) (Comm’r Elman, dissenting)
(asserting that the Commission should have issued a declaratory order as an alternative to a
cease-and-desist order).

23. See West Coast Truck Lines, Inc. v. Am. Indus., Inc., 893 F.2d 229 (9th Cir. 1990)
(upholding the defendant’s request for and reliance on ICC’s declaratory order declaring
basis for plaintiff’s law suit contrary to law upheld); Merchs. Fast Motor Lines, Inc., v. ICC,
5 F.3d 911 (5th Cir. 1993) (upholding a series of ICC declaratory orders). Both cases are
discussed below.

24. See Powell 1, supra note 2, at 373 (1985) (speculating that this is because in many
situations, regulatory agencies are reluctant to afford immunity on potential wrongdoers by
defining the boundaries of permissible conduct).

25.  See Climax Molybdenum Co. v. Sec’y of Labor, 703 F.2d 447, 452 (10th Cir. 1983)
(upholding the Federal Mine Safety and Health Review Commission’s denial of a
declaratory order, and recognizing that in exercising its discretion, the agency provided
reasonable justifications for the denial).

26. See 5 U.S.C. § 553(e) (“Each agency shall give an interested person the right to
petition for the issuance, amendment, or repeal of a rule.”).

27. The Attorney General’s Manual on the APA so presumes: “This grant of authority
to the agencies to issue declaratory orders is limited by the introductory clause of section
[554] so that such declaratory orders are authorized only with respect to matters which are
required by statute to be determined ‘on the record after opportunity for an agency
hearing.”” Attorney General's Manual on the Administrative Procedure Act (1947) at 59,
reprinted in FEDERAL ADMINISTRATIVE PROCEDURE SOURCEBOOK (William F. Funk et al.
ed., ABA Section of Administrative Law and Regulatory Practice 3d ed. 2000).

28. See Am. Airlines, Inc. v. Dep’t of Transp., 202 F.3d 788, 796-97 (5th Cir. 2000)
(holding that the declarative order was properly issued after an informal adjudication
process that included a form of note and comment); see also Merchs. Fast Motor Lines, Inc.,
5 F.3d at 914-15 (finding that an agency declaratory order, issued after it “requested and
reviewed numerous comments,” was not arbitrary or capricious); Texas v. United States,
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Similar to the Declaratory Judgment Act, the declaratory order provision
was included in the APA to develop predictability by authorizing binding
determinations “which dispose of legal controversies without the necessity
of any party’s acting at his peril upon his own view.”” Shortly after the
enactment of the APA, Professor Kenneth Davis saw the potential of
declaratory orders. He provided the example of the Federal
Communication Commission’s (FCC’s) efforts to regulate radio
programming as an arena for its use. Today, as the FCC seemingly enters
into a new era of broadcast regulation,”® Davis’s insight seems more
relevant than ever:

The declaratory order may be even better suited to regulation of radio
programs than the cease-and-desist order. The declaratory order may be
either affirmative or negative, whereas the cease-and-desist order is

866 F.2d 1546, 1555 (Sth Cir. 1989) (holding that the APA’s hearing requirements were
satisfied without providing for a formal oral hearing and the cross-examination of
witnesses).

29. FINAL REPORT OF THE ATTORNEY GENERAL’S COMMITTEE ON ADMINISTRATIVE
PROCEDURE 30 (1941). The two leading drafters of the APA wrote in the 1940s of the need
for a mechanism to declare the legality of planned commercial actions. See Walter
Gellhorn, Declaratory Rulings by Federal Agencies, 221 ANNALS AM. ACAD. POL. ScI1. 153
(1942), and Kenneth Culp Davis, Administrative Powers of Supervising, Prosecuting,
Advising, Declaring, and Informally Adjudicating, 63 HARv. L. REV. 193, 228-34 (1949)
(urging greater agency use of declaratory orders).

30. The FCC has recently commenced review of, and possible sanctions for, sensational
programs that allegedly violate standards of indecency. Regarding litigation involving
Howard Stern, see /n re Infinity Broad. Operations, Inc., 19 F.C.C.R. 5032 (Mar. 8, 2004)
(finding Infinity Broadcasting apparently liable for $27,500 for airing material during the
Howard Stern Show (radio broadcast July 26, 2001) that violated restrictions against the
broadcast of indecent materials); see FCC Finds That Broadcast of “F-Word” During
Golden Globe Awards Was Indecent and Profane (Federal Communications Commission),
Mar. 18, 2004, at 1 (reporting that the FCC issued an order concluding that the live
broadcast of the phrase “f***ing brilliant” during Golden Globe Awards 2003 was in
violation of statutory prohibitions against indecency and profanity), available at http://hrau-
nfoss.fcc.gov/edocs_public/attachmatch/DOC-245133A1.pdf;, FCC Affirms Forfeiture
Against Emmis for Violation of Indecency Rules (Federal Communications Commission),
Apr. 8, 2004, at 1 (reporting that the F.C.C. affirmed a $14,000 fine against Emmis Radio
License Corporation for willfully broadcasting indecent material on the “Mancow’s
Morning Madness” program), available at http://hraunfoss.fcc.gov/ edocs_public/attach
match/DOC-245908A1.pdf; /n re Clear Channel Broad. Licensees, Inc., 19 F.C.C.R. 6773
(2004) (finding three Clear Channel subsidiaries apparently liable for $495,000 for willfully
and repeatedly airing program material during two segments of the Howard Stern Show
(radio broadcast Apr. 9, 2003) that violated federal restrictions on the broadcast of indecent
material); Commission Proposes Statutory Maximum Fine of $495,000 Against Subsidiaries
of Clear Channel Communications, Inc. For Apparent Multiple Violations of Indecency
Rules (Federal Communications Commission), Apr. 8, 2004 (reporting that the FCC’s April
8, 2004 Notice of Apparent Liability against Clear Channel suggests the statutory maximum
fine available for the violations and constitutes the first time in which the Commission
imposed fines based on separate utterances), available at http://hraunfoss.fcc.gov/edocs_pub
lic/attachmatch/DOC-245911A1.pdf). For a description of the possible FCC sanction for
Janet Jackson’s alleged “wardrobe malfunction,” see FCC Chairman Powell Calls Super
Bowl! Halftime Show a ‘Classless, Crass, Deplorable Stunt’ (Federal Communications
Commission), February 2, 2004, at 1 (reporting that FCC Chairman Michael Powell has
ordered the FCC to investigate Janet Jackson’s Super Bowl halftime incident), available at
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-243435A1.pdf.
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necessarily negative ... . They may be issued on the application of
private parties or through proceedings instituted by the Commission on
its own motion . . .. In every respect the declaratory order gives promise
of being a thoroughly satisfactory procedural device for the regulation of
radio programs; its use would assure appropriate procedural safeguards,
opportunity for judicial review, and relief from the rigidity of deprivation
of licenses as the sole sanction.”'

Davis’s enthusiasm was tempered by his caution that he was being
circumspect in his proposal, limiting it to the suggestion that in the many
situations where the Commission wishes to state its policy, declaratory
orders can be more useful than advisory opinions, dicta, announcements or
opinion letters.*

But despite Davis’s early enthusiasm for the prudent use of declaratory
orders and the commonplace nature of the declaratory judgment actions by
Article III courts, agencies and interested parties have been slow to warm
to the procedure. In fact, few scholars have followed Professor Powell to
inquire into this seeming aversion.*

B. The Use of Declaratory Orders by Federal Agencies to Expedite the
Resolution of Jurisdictional Disputes

Given the procedural simplicity of issuing declaratory orders, it is
surprising that federal agencies are reluctant to issue them. When
employed prudently, these orders can expeditiously resolve preliminary,
yet foundational, issues related to jurisdiction in the context of
adjudication.

Jurisprudential disputes often arise when potential targets of enforcement
actions seek reassurance that they are not covered by a particular agency
statute or regulation. The proactive use of declaratory orders by federal
agencies could resolve these matters quickly and efficiently.

Professor Powell provided a concrete example of a situation where a
declaratory order proceeding would have been more efficient for both
parties than an enforcement adjudication. In that case, the court of appeals,
three years after the alleged illegal conduct, held that the Federal Mine
Safety and Health Review Commission (FMSHRC) had abused its

31. Kenneth Culp Davis, Administrative Powers of Supervising, Prosecuting, Advising,
Declaring, and Informally Adjudicating, 63 HARv. L. REv. 193, 203-04 (1950) (footnotes
omitted).

32. Seeid. at204.

33. But see Randolph May’s series of articles suggesting that the FCC make greater use
of declaratory orders instead of rulemaking in certain situations, infra, notes 57-61.
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B. Other Issues Related to Judicial Review

A declaratory order would normally constitute a final, reviewable agency
action. This is in contradiction to many interpretative rules, which may not
meet current tests for “ripeness” of review.” Powell, in fact, points to this
disparity in explaining some agencies’ preference for use of rulemaking
instead of declaratory orders.”® An agency’s decision to issue a declaratory
order may, however, raise lingering questions regarding venue and
deference.

1. Venue Issues

Some statutes provide for direct judicial review of certain types of
enumerated agency actions. For example, the Clean Water Act provides
for direct judicial review in the courts of appeals (enforced by a 120 day
time limit) of various types of EPA performance standards, effluent
standards and prohibitions, effluent limitations, permit decisions, or
determinations concerning state permit programs.’’ Pending litigation™
has, for example, raised the question whether the listing of cyanide as a
listed toxic pollutant under the Act embraced a particular type of ferric
ferrocyanide. Pursuant to a federal court’s referral under the primary
jurisdiction doctrine,” and after eight years of deliberation, the EPA issued
a “determination” that the listing did include this particular type of
ferrocyanide. When the EPA determination was challenged in the First
Circuit, however, the government moved to dismiss the petition for lack of
subject matter jurisdiction on the grounds that the “determination” was not
one of the listed actions subject to review directly in the court of appeals.'®
This case illustrates how venue statutes may overlook declaratory orders
and lead to confusion about the proper venue for review. This problem is

95. See ACLU v. FCC, 823 F.2d 1554, 1577 (D.C. Cir. 1987) (noting that

“[i]nterpretive rules as a general matter raise ripeness concerns, given that questions often

arise as to the binding effect of the rule, the absence of immediate enforcement, and the
need for further factual development.”).

96. See Powell I, supra note 2, at 356-57.

97. 33 U.S.C. § 1369(b) (2000).

98. Narragansett Elec. Co. v. EPA, Case No. 04-1127 (1st Cir. 2004).

99. The First Circuit ordered the referral on October 6, 1995 in Massachusetts. v.
Blackstone Valley Elec. Co., 67 F.3d 981, 983 (lIst Cir. 1995). The EPA issued its
“determination” exactly eight years later. Final Administrative Determination Document on
the Question of Whether Ferric Ferrocyanide is One of the “Cyanides” Within the Meaning
of the List of Toxic Pollutants Under the Clean Water Act, 68 Fed. Reg. 57,690, 57,691
(Oct. 6, 2003) (codified at 40 C.F.R. 401.15, 40 C.F.R. 302.4, and table 302.4 at 40 C.F.R.
302.4) (issuing of the EPA’s “determination”). The case arose under CERCLA, but the
issue of whether the ferrocyanide is a hazardous substance subject to CERCLA’s liability
rules depends on whether it is a toxic pollutant under the Clean Water Act. Id.

100. Respondent EPA’s Motion to Dismiss for Lack of Subject Matter Jurisdiction, (filed
Mar. 25, 2004), Narragansett Elec. Co., Case No. 04-1127.
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compounded if the governing statute specifies a time limit or precludes
future review.

2. Chevron Deference

As previously noted, agencies possess considerable discretion in the
choice of procedures used to issue a declaratory order. One might initially
assume that, absent some unreasonable interpretation by the agency, courts
would defer to the agency’s choice of procedure. The Supreme Court’s
jurisprudence confirms that Chevron deference'®' should normally be
granted to an agency’s interpretation of its own statute when that
interpretation is “embodied in a rule that has the force of law” or “was
developed in the course of formal adjudication,”'*

Deference becomes questionable, however, when the interpretation was
issued in the course of an informal agency adjudication. The ABA has
summarized the caselaw on this point, stating that Chevron deference
applies to informal adjudications if “the agency’s conferred authority and
other statutory circumstances demonstrate that ‘Congress would expect the
agency to be able to speak with the force of law’ in taking such action.”'®®
How this test would be applied to an agency that issues a declaratory order
pursuant to § 554(e) remains to be seen. In Mead itself (which involved a
particular statute authorizing the Customs Service to issue classification
rulings), Chevron deference was denied.'®

The Mead decision at least implies that use of a notice-and-comment
process would help the agency receive Chevron deference. The true issue,
however, should boil down to whether the agency has the authority to make
definitive interpretations. Interestingly, the Fifth Circuit in the American
Airlines case, which approved DOT’s use of informal adjudication

101. See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).
In Chevron, the United States Supreme Court set forth the standard to be used by courts
reviewing an agency’s construction of the statute it is charged with administering:

First, always, is the question whether Congress has directly spoken to the precise
question at issue. If the intent of Congress is clear, that is the end of the matter; for
the court, as well as the agency, must give effect to the unambiguously expressed
intent of Congress. If, however, the court determines Congress has not directly
addressed the precise question at issue, the court does not simply impose its own
construction on the statute as would be necessary in the absence of an
administrative interpretation. Rather, if the statute is silent or ambiguous with
respect to the specific issue, the question for the court is whether the agency’s
answer is based on a permissible construction of the statute.
1d. at 842-43,

102. ABA Section of Administrative Law and Regulatory Practice, A Blackletter
Statement of Federal Administrative Law, 54 ADMIN. L. REV. 1, 38 (2002).

103. Id. (citing United States v. Mead Corp., 533 U.S. 218 (2001)).

104. 533 U.S. at 231 (stating that “[t]he authorization for classification rulings, and
Customs’s practice in making them, present a case far removed not only from notice-and-
comment process, but from any other circumstances reasonably suggesting that Congress
ever thought of classification rulings as deserving the deference claimed for them here™).
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procedures to issue a declaratory order, granted Chevron deference to its
statutory interpretation without any hesitation or comment on the nature of
the procedure used by the agency.'”

C. Judicial Review of Petitions for a Declaratory Order

Professor Davis noted in 1949 that declaratory orders, like other orders,
would be judicially reviewable. He was, however, less sure about the
reviewability of denials of petitions for declaratory orders. He points out:

The Act provides that the agency may “in its sound discretion” issue a
declaratory order. A Senate Committee Print states that the phrase
“sound discretion” means “a reviewable discretion and will prevent
agencies from either giving improvident declaratory orders or arbitrarily
withholding such orders in proper cases.” But committee reports of both
House and Senate say merely: ‘Sound discretion’ . . . would preclude the
1ssuance of improvident orders.”
The desirability of using declaratory orders in appropriate cases and the
apparent reluctance of some agencies even to consider them might
support an argument in favor of judicial review of a refusal to issue such
an order.

Of course, Professor Davis’s commentary long preceded the developments

in the area of judicial review of agency discretionary action.

In the one case that has directly opined on the matter, Coalition for a
Healthy California v. FCC,'”" the Ninth Circuit opined that an agency’s
failure to issue a declaratory order could be reviewable. This statement,
however, was dictum because the petitioner had asked the court to issue
such an order itself in lieu of the agency’s inaction.'®

This decision generally conforms to established case law regarding the
reviewability of an agency’s actions or inactions on petitions for
rulemaking. It would seem that the same considerations apply to the
reviewability petitions for declaratory orders.'® As noted in one of the
leading cases regarding the reviewability of agency denials of petitions for
rulemaking, WWHT, Inc. v. FCC,""® a court will overtum an agency
decision not to institute a rulemaking “only in the rarest and compelling of

105. 202 F.3d at 813.

106. Davis, supra note 31, at 232-33 (citations omitted).

107. 87 F.3d 383 (9th Cir. 1996).

108. See id. at 386 (stating that the relief the court might have been able to give, i.e.,
compelling the FCC to issue a declaratory order, was declined by the coalition).

109. See JEFFREY S. LUBBERS, A GUIDE TO FEDERAL AGENCY RULEMAKING (3d ed.) 354-
56 (Am. Bar Ass’n 1998) (noting that although agency action or inaction on petitions for
rulemaking is reviewable, courts remain highly deferential to the discretion of the agency).

110. 656 F.2d 807 (D.C. Cir. 1981).
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circumstances.”’'" Such circumstances may be presented if “a significant
factual predicate of a prior decision. .. (either to promulgate or not to
promulgate specific rules) has been removed,”''? or if the agency was
“mistaken in concluding that it lacked jurisdiction to promulgate [the
requested] regulations.”'"?

IV. SUGGESTED AMENDMENTS TO THE DECLARATORY ORDER PROCESS
FOR FEDERAL AGENCIES

A. Deficiencies of the Process Provided in the Federal APA

Section 554(e) of the APA provides only a generalized process for
declaratory orders. It fails to alert petitioners to the right or opportunity to
request a declaratory order to resolve ambiguities in a situation where such
ambiguity may be injurious to the party. Moreover, the vagueness of
process afforded adds to the apparent amorphousness of these orders. As a
result, Congress should consider amending § 554(e) to provide more
definitive procedural guidance.

One of Powell’s recommendations could be incorporated here. In his
second article, he recommends that agencies promulgate procedures for
giving advice and issuing declaratory orders. He advocates the adoption of
rules that describe: (1) how to obtain oral and written nonbinding advice
from an agency’s local, regional, or national offices; and (2) how to obtain
a judicially reviewable agency adjudicatory determination pursuant to the
declaratory order provision of § 554(e).'"* These rather simple
requirements could supplement the APA’s prescriptions for declaratory
orders, as provided in § 554(e).

B. The 1981 Model State APA’s Declaratory Order Provision as a
Reformative Model

The 1981 Model State APA provides detailed guidance regarding the use
of declaratory orders and prescribes a clearly defined process for their
issuance. Section 2-103 (Declaratory Orders) of the Model Act, inter alia,
prescribes the specific circumstances in which declaratory orders can be
issued, requirements for an agency to promulgate rules governing the
issuance of these orders, time periods for notice and agency action on

111. /Id. at 818.

112. Id. at 819 (citing Geller v. FCC, 610 F.2d 973, 979 (D.C. Cir. 1979)).

113. Id. (citing NAACP v. FPC, 520 F.2d 432 (D.C. Cir.1975), aff’d, 425 U.S. 662,
(1976), and Nat’l Org. for Reform of Marijuana Laws v. Ingersoll, 497 F.2d 654 (D.C. Cir.
1974)).

114. Powell 11, supra note 2, at 300.
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petitions, the legal and binding effect of these orders, and the effect of an
agency’s inaction on a petition.' "’

This provision of the Model State APA is far more detailed than § 554(e)
of the federal APA and is truer to Professor Powell’s admonitions
regarding declaratory orders. Section 2-103 provides precise guidance on
the appropriate use of these orders, and specific procedures required for
their issuances. Congress, which we hope will eventually amend (and
move) § 554(e) to enhance its utility, should consider adoption of language
similar to that in section 2-103.'"°

CONCLUSION

Since its inception in the APA, the declaratory order has loomed as a
potentially useful procedural tool that can expeditiously resolve ambiguous
or troublesome questions of administrative law. Professor Powell’s
seminal articles on the matter clearly acknowledge this potential. He
observes that the declaratory order provision was originally seen as a tool
for the initiator to avoid “the risk of an agency sanction and to allow him to
order his conduct on the basis of a clear understanding of the law.”""”
Despite the administrative efficiency of declaratory orders, he further notes
the agencies’ original reluctance to embrace this tool as an efficient
mechanism to resolve disputes and, commensurately, their failure to
prescribe more precise regulatory guidance for their use.''® He astutely
observes:

The balance, however, has shifted after the Hynson, Westcott & Dunning
Court’s sanction of the use of declaratory orders in conjunction with
administrative summary judgment. Armed with newly highlighted
authority to terminate adjudications on the basis of evidentiary
thresholds—administrative summary judgment—and then to issue
declaratory orders in anticipation of similarly framed disputes, agencies
now have available a powerful tool for streamlining adjudications.

115. For the complete text of the provision, see UNIFORM LAW COMMISSIONERS’ MODEL
STATE ADMINISTRATIVE PROCEDURE ACT § 2-103 (1981).

116. See CAL. Gov’'T CODE §§ 11465.10-11465.70 (West 1992 & Supp. 2004)
(demonstrating that legislative decisionmakers in California have also adopted a more
precise procedure for petitions for orders). Disappointingly, the California provision
appears to have also been largely ignored by the agencies and the public. See Telephone
Interview with Melissa Meith, Chair, California Office of Admin. Hearings (Jan. 9, 2004)
(stating that she neither knew of any such cases filed with her agency nor that the model
regulations required by § 11465.70 had been issued). Meith also noted that under
§ 11465.50(a)(4), denials of such petitions are not judicially reviewable, and that perhaps
agencies were unwilling to adjudicate such petitions (which in California normally requires
a hearing by a central panel ALJ) when they could give advice more informally through
opinion letters or rulemaking). /d. She also hypothesized that the private bar had other less
visible opportunities to affect agency policy—through lobbying, for example. /d.

117. Powell I, supra note 2, at 373.

118. 1d.



2004] REEXAMINING DECLARATORY ORDERS 1123

Determinations of whether this represents a swing too far in favor of the
agencies, and of the extent to which the strong declaratory order can be
restrained by the APA’s limitations against arbitrary and capricious
conduct and abuses of discretion, will require further analysis. Just as
important, at this stage one cannot tell the extent to which other
procedural devices also might be coupled with the declaratory order.!"”

As our survey of more contemporary cases indicates, however, the use of
declaratory orders has gamered some increased utility to resolve distinct
questions of law, or even to settle disputed matters such as jurisdiction or
regulatory applicability. Such prudent use not only takes advantage of the
efficiency that declaratory orders offer in the form of informal
decisionmaking, but also minimizes the litigation costs of both the party
and the agency. It would be myopic to suggest that the willingness of some
agencies, such as the former Interstate Commerce Commission, the Federal
Communication Commission, and Department of Transportation, signals a
general embrace of this administrative tool. Many other agencies could
avoid substantial costs by issuing a declaratory order regarding their
jurisdictional or enforcement authority over cértain matters. Such orders
can be reviewed expeditiously, without the protracted litigation that
otherwise often engulfs all of the parties.

Our review of the utility of declaratory orders prompts us to agree with,
echo, and modestly embellish Professor Powell’s commentary on the
subject. Declaratory orders constitute a highly efficient procedural tool that
agencies should employ to resolve jurisdictional disputes or questions of
regulatory applicability. The relative procedural ease associated with the
issuance of these orders and their attendant expediency potentially benefit
all parties, including the agency. Our endorsement of declaratory orders
within these specific circumstances, however, comes with suggested
modifications that provide more precise guidance for the use of these tools.
This trend has certainly continued with the lower courts’ willingness to
allow informal adjudication and notice-and-comment procedures to suffice
in the issuance of declaratory orders.

We share Powell’s frustration with “the nomenclature relating to advice
giving.”  The recommendation he provided twenty years ago has
continuing validity. Agencies should reexamine such ambiguous terms as
“advisory opinions,” “jurisdictional opinions,” and “declaratory rulings,”
and take great care to distinguish devices designed for interpretative
rulemaking, and devices that determine individual rights. Agencies should
promulgate regulations for both, with rules governing devices that

119. .
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determine individual rights, i.e., declaratory orders, falling within an
agency’s adjudicatory procedures.'*

Furthermore, we believe the declaratory order provision in the APA
should be amplified and its procedural context clarified. The Model State
APA, which we noted in the previous section of this Article, provides
excellent guidance on this point. Lastly, the basic suggestion that the
declaratory order provision be removed from § 554(¢) may be dated, but
has considerable merit.'"! We suggest that Congress amend the APA to
include a new section that contains more detailed explanation of
applicability and process associated with declaratory orders. As a
minimalist alternative to an amendment of § 554(e), Congress should move
the applicable language in § 554(e) to § 555, and describe with particularity
the procedures required to issue these orders.'?

As the United States Court of Appeals for the Fifth Circuit succinctly
stated in Merchants Fast Motor Lines v. ICC,'* “Congress commits to the
sound discretion of the agency the decision whether to grant requested
declaratory relief.”'** Hopefully the commentary and suggestions proffered
in this Article will contribute to the prudent exercise of that discretion, and
more universal acceptance of declaratory orders as efficient tools for
specific dispute resolution.

120. Id. at 373-74.

121.  See Note, Administrative Declaratory Orders, 13 STAN. L. REv. 307, 320 (1960-61)
(“[T]he declaratory order provision should be removed from section [554], and the agencies
be given broad and flexible authority to grant declaratory relief in situations where it is
proper.”).

122. One cautionary note may be in order here. Professor Levin points out a potential
fairness problem if an agency were to issue a declaratory order in an informal adjudication
and then seek to use the order to foreclose a subsequent hearing, such as in an enforcement
proceeding where the party would normally have a statutory right to a formal adjudication.
See E-mail from Ronald Levin to authors, May 18, 2004. The problem would not arise if
the agency were to issue the order using formal adjudication procedures. This “choice of
process” issue is somewhat similar to that raised by the Chevron deference concerns
discussed in Part IV.B.2, above.

123. 5F.3d. at911.

124. Id. at 915 (citations omitted).



