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262 : The antitrust bulletin

to add this amendment to Sherman's bill prior to the time it was
referred to the Judiciary Committee.84

The leading congressional opponent of such protection for
farmer or labor price-fixing combinations was Senator Edmunds,
the chair of the Judiciary Committee.85 Indeed, Edmunds may
have been responsible for the absence of any farmer or labor
exemption in the Committee's bill.86 It is generally thought, how-
ever, that Edmunds drafted section 1 of the Sherman Act.87 He
thus was a key architect of the document that Peritz pictures as a
retreat from the full and free competition position advocated by
the Sherman faction. Accordingly, it seems difficult to contain
Edmunds' thinking comfortably within either a "full and free
competition" faction supporting Sherman's original bill without
allowance for defensive cartels or a rival faction opposing Sher-
man's bill in order to leave room for private, defensive restrictions
on competition.

In short, Peritz aptly points out that consideration of antitrust
legislation implicated basic issues not only of competition, but
also of liberty, equality, private property rights, and the legitimate
scope of government activity. In addition, he convincingly
stresses the presence of some striking initial differences of
approach and emphasis among the members of Congress as they
debated this legislative initiative. What he has not clearly demon-
strated, however, is that these differences reflected fundamental
philosophical disagreements that impelled the members to coa-
lesce into the two particular factional groupings Peritz suggests,
like iron filings drawn to two opposite but comparably powerful
poles of a single giant magnet.

engaged in horticulture or agriculture, made with a view of
enhancing the price of their own agricultural or horticultural
products.

21 CONG. REC. 2612.
84 See 21 CONG. REc. 2612.

85 See, e.g., THORELLI, supra note 26, at 197, 231-32.

86 See, e.g., id. at 232; Bork, supra note 50, at 12, 31.

87 See, e.g., THORELLI, supra note 26, at 212; LETwjN, supra note 46,
at 94.
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II. The Sherman Act in the courts through the rise of
the classical rule of reason

A. Factional fighting in the formative era of American
antitrust jurisprudence

After discussing the congressional antitrust deliberations
between 1888 and 1890, Peritz next addresses the battles over
Sherman Act interpretation that were waged in the Supreme Court
during the two decades following the Act's passage. He argues
that these battles largely, if not completely, picked up where the
factional fighting in Congress left off. After 1890, he notes, "Lit-
eralist" and "Rule of Reasonist" camps on the High Court took
the rhetorical places of the Sherman faction and its opposition.
The "Literalists," says Peritz, strongly held to the small dealer,
individualist vision of competitive rivalry embraced by the Sher-
man camp. The "Rule of Reasonists," however, stressed the invio-
lability of private property rights, especially liberty of contract,
sometimes urging this position more emphatically than had the
congressmen who earlier supported reasonable restraints to secure
a "fair return."88

Peritz pictures the Court's antitrust cases between 1890 and
1911 as falling into two overlapping cycles. Each of these cycles,
he says, began with deep intercamp conflicts sparked by "fac-
tional commitments to competition policy and common-law prop-
erty rights."89 Peritz finds, however, that in each of these two
cycles the two factions were able to reach "surprisingly swift res-
olutions" of their differences. 9° The cases in the first cycle of con-
flict and resolution involved the treatment of associations,
specifically, commercial cartels and labor unions. The cases in the
second cycle focused instead on the proper treatment of large cor-
porate size and the legality of trusts, which typically had been
established through a combination of mergers and questionable
forms of competitive rivalry.

88 See PERnrZ, supra note 1, at 27.

89 Id. at 28.

90 See id.
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1. THE FIRST CYCLE Peritz notes that in his 1897 opinion for the
Court in United States v. Trans-Missouri Freight Association,91

Justice Peckham rejected the holding and reasoning of lower court
judges who, like most lower federal court judges in cases up to
that time, had interpreted the Sherman Act to incorporate common
law restraint of trade doctrines. The lower court judges, says
Peritz, believed that such common law doctrines required a deter-
mination of the "reasonableness" of challenged restraints of trade.
They accepted the defendant railroads' arguments that their cartel
was lawful because it only established reasonable prices in an
effort to avert ruinous competition. In so holding, Peritz contends,
the lower court judges in Trans-Missouri strongly echoed the sup-
port for defensive restraints earlier voiced by Sherman's factional
opponents in the 51st Congress. 92

On appeal, Peritz notes, Justice Peckham rejected such views
and instead embraced the outlook of Sherman's congressional
camp. Writing for a five-Justice Literalist majority, Peckham
declared that the Sherman Act went beyond the common law to
condemn all contracts, combinations, and conspiracies in restraint
of trade and not merely those that might have been found unrea-
sonable at common law. He announced that "competition, free and
unrestricted is the general rule" 93 and that only prices fixed by
competition could be deemed reasonable. 94 Justice White, writing
for the four Justices in the Rule of Reasonist minority, allied him-
self, conversely, with the views of the defendants, the lower court
judges, and Sherman's rhetorical foes in the congressional
debates. 95 In short, Peritz asserts that the Trans-Missouri opinions
announced the Court's division into two opposing factions com-

91 166 U.S. 290 (1897).

92 See PERITZ, supra note 1, at 29-30.

93 United States v. Trans-Missouri Freight Ass'n, 166 U.S. 290, 333
(1897).

94 See PErrz, supra note 1, at 30.

95 See id.
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mitted, respectively, "to either 'free competition' or 'freedom of
contract' " 96

Peckham's Literalist opinion, Peritz relates, primarily
expressed fear that, if not checked, private restraints of competi-
tion would drive out of business "small dealers and worthy men,"
whose demise would be a great social loss even if a particular
restrictive combination effected a reduction in the price of the
commodities its members sold.97 The Literalists believed that car-
tels were harmful not only because they raised prices above com-
petitive levels, but also because they threatened the
"republicanist" ideal of rough equality in economic life.98 The Lit-
eralists feared, for example, that the collapse of a competitive
market system built on rivalry among such independent, roughly
equal firms and entrepreneurs seriously would undermine virtuous
republican government. Peritz explains that this view partly was
based on a belief that "an independent entrepreneur could be an
independent citizen, while a 'servant or agent of a corporation'
could not."99 The Literalists, he says, also feared that the rise of
giant new private centers of wealth increased the danger that
republican government might be imperiled through direct political
corruption.

00

Peritz concludes that the dissenting Rule of Reasonist faction
was haunted chiefly by a distinctly different general fear, the
Hobbesian specter of a potential descent into anarchic industrial
warfare. He relates that Justice White, for this faction, rhetorically
called for the "utmost liberty of contracting" as the essential anti-
dote for such a social and political danger.' 0 ' In particular, White

96 See id. at 31.

97 Peritz finds this "republicanist concern for a disappearing class of
independent entrepreneurs" to be the dominant theme in Peckham's opin-
ion for the Literalist majority in Trans-Missouri. Id. at 35.

98 See id. at 32.

99 Id. at31.

100 See id.

10 Id. at 32.
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urged that both businessmen and laborers should be left free to
form private combinations designed to insure a fair return in the
face of otherwise excessively intense economic competition.102

Peritz finds that the following year, in the Court's second rail-
road cartel case, the "incompatible visions of commercial
society"'103 held respectively by the Court's two rhetorical factions
produced the same split among the Justices. 04 In United States v.
Joint Traffic Association,10 5 the Literalists continued to maintain
that congressional competition policy overrode the common law.
The Rule of Reasonists, who dissented but did not produce any
new written opinion of their own, continued to look sympatheti-
cally, says Peritz, on defensive combinations established to guar-
antee fair remuneration. 0 6

Peritz notes, however, that in the midst of this continuing fac-
tional division, important rhetorical changes appeared. Peckham,
for the Literalist majority, no longer stressed the importance of the
economic welfare of "small dealers and worthy men." Instead, he
emphasized lower rates as the main benefit of untrammeled com-
petition. Simultaneously, Peckham adopted a new stance toward
the common law. In Joint Traffic, Peritz relates, Peckham
departed from his earlier approach in Trans-Missouri and now
invoked a traditional aspect of common law restraint of trade
doctrine itself to condemn the railroad cartel at issue in the
case. 0 7 Noting the long-established common law distinction
between direct and ancillary restraints, Peckham declared that
the defendants' combination was unsupportable because its direct
and immediate effect was "to prevent any competition what-

102 Id.

103 See id. at 35.

104 Joint Traffic was a five-to-three decision. Justice McKenna did
not participate in decision of the case. See United States v. Joint Traffic
Ass'n, 171 U.S. 505, 578 (1898).

105 171 U.S. 505 (1898).

106 See PERITZ, supra note 1, at 35-36.

107 See id. at 35.
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ever."' 10 8 Peckham's opinion in Joint Traffic, says Peritz, later
proved to be the initial step toward establishment of the factional
accommodation that brought to a close the first of the two cycles
of early Supreme Court Sherman Act jurisprudence. 109

Peritz points out that the Court reached unanimous decisions
in almost all the cartel cases it addressed during the two decades
following its decision in Joint Traffic. 11o He traces this new una-
nimity to Justice Peckham's 1899 opinion for a unanimous Court
in United States v. Addyston Pipe & Steel Co.,"' which con-
demned a bid rigging agreement among major producers of iron
pipe. Peritz suggests three reasons why both of the Court's philo-
sophical factions joined in Peckham's opinion and why no other
Justice felt a need to offer a written opinion of his own.112 First,
Peritz argues, both factions deemed the secret arrangement to be
illegitimate because it defrauded the public. Second, while Justice
Peckham continued to declare that the level of prices collectively
set by the defendants was doctrinally irrelevant, Peckham went on
to note that in any case the prices set by these defendants in fact
were unreasonable. 13 Finally, Peritz relates, Peckham buttressed
his condemnation of the cartel by invoking reasoning reminiscent
of the logic the Court had used 4 years earlier to uphold a labor
injunction in In re Debs."4 In this connection, says Peritz, Peck-
ham appealed to the "liberal sensibilities" of the Rule of Reason-
ist faction by arguing that the federal government legitimately

108 United States v. Joint Traffic Ass'n, 171 U.S. 505, 565 (1898).
This stress on direct and immediate effects echoed Peckham's earlier
comment in Trans-Missouri declaring the cartel at issue in that case
harmful because its "direct, immediate, and necessary effect [was] to put
a restraint upon trade or commerce." 166 U.S. at 342.

109 See PERrIZ, supra note 1, at 35-36.
110 See id. at 37.

"1 175 U.S. 211 (1899).
112 See PERrrz, supra note 1, at 36.

113 175 U.S. 211, 235-38 (1899).

114 158 U.S. 564 (1895).
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could block not only state interference with interstate commerce,
but also similar interference with interstate commerce arising
from private associational activity like the cartel challenged in
Addyston Pipe.15 Both factions could endorse the federal govern-
ment's use of the Sherman Act as the vehicle to eliminate such
interference with interstate commerce, Peritz notes, because the
challenged cartel simultaneously ran afoul of each faction's own
preferred interpretation of the Act. Because the cartel "was fraud-
ulent and called for unreasonable prices, it met both the Literalist
(direct) and Rule of Reasonists (unreasonable) tests, both com-
mon law standards, for illegality.""16

Peritz concludes, however, that the factional accommodation
reached by the turn of the century and reflected in the Supreme
Court's unanimity in almost all cartel cases after Joint Traffic
came at a substantial ideological cost. Specifically, the earlier
republicanist underpinnings of the Literalist position, its earlier
concerns for the economic viability of "small dealers and worthy
men," were abandoned. Peritz finds that the two Court factions
converged by mutually embracing, instead, "a libertarian rhetoric
for antitrust, situated comfortably within Lochner's constitutional
framework, founded in liberty of contract."'1 7 Peritz relates, how-
ever, that this "rhetorical shift seemed to have no practical conse-
quences for cartel cases: Both antitrust visions, both free
competition and freedom of contract rhetorics, portrayed cartels
as always direct, always unreasonable, and thus always illegal
restraints of trade."" 8

By the close of the first cycle of Sherman Act adjudication,
Peritz declares, Literalists and Rule of Reasonists alike not only
embraced such blanket condemnation of price fixing, but also
applied it to labor combinations seeking higher wages as well as
to business cartels seeking higher prices.1 9 The Court's hostility

115 See PERITZ, supra note 1, at 36-37.

116 Id. at 37.

117 See id.

118 Id.
119 Id. at 37-38.
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to both business cartels and labor union strikes rested, says Peritz,
on a fundamental conception of competition "as rivalry between
individuals."'120 This apparent evenhandedness in the Court's treat-
ment of business and labor, however, was belied, he stresses, by a
deeper discrepancy in the Court's perception of individualism in
business and labor contexts more generally. The Court treated
business cartels, like striking unions, as collections of individuals.
The High Court treated very differently an association of persons
who joined together as a corporation. The Court, notes Peritz,
deemed such an association to constitute collectively only a single
individual in law, and therefore found it not to be a combination at
all for antitrust purposes.12'

2. THE SECOND CYCLE Peritz believes that despite the early
establishment of High Court unanimity in cartel cases and contin-
uing changes in Court membership, the Supreme Court continued
to be divided into a "free competition" Literalist faction and a
"freedom of contract" Rule of Reasonist faction up through 1911,
not only in antitrust cases but in its jurisprudence more generally.
The specific legal issues over which the two factions fought, how-
ever, changed as time went on. The second cycle of Sherman Act
cases, says Peritz, posed more sharply than had previous cases the
issue of when business aggregations should be treated as collec-
tions of persons or, alternatively, as merely a single individual in
law. Peritz finds that the first great factional battle over this issue
was fought in Northern Securities Co. v. United States. 22 Peritz
devotes considerable attention to this case, partly because he finds
that it led unexpectedly to new fragmentation within the Literalist
camp itself. 23

a. Northern Securities: vigilance against anticompetitive com-
binations versus protection of essential rights of property and
association In his plurality opinion for himself and Justices
Brown, Day, and McKenna in Northern Securities, Justice Harlan

120 Id. at 37.

121 Id. at 38.

122 193 U.S. 197 (1904).

123 PERITZ, supra note 1, at 38-39.
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strongly reiterated the primacy of competition as the rule of
trade. 24 He expressly reaffirmed the Literalists' previously estab-
lished ban on every contract, combination or conspiracy directly
restraining interstate trade. In so doing, Harlan specifically noted
that some people believed the recent rise of enormous private
wealth made the rule of competition more necessary than it ever
had been before. While Peritz suggests that this comment might
be taken as the "last residue" of the Literalists' earlier republican
commitment to "small dealers and worthy men,"'125 he acknowl-
edges that Harlan never referred explicitly to Trans-Missouri's
"republicanist" rhetoric. 126 Instead, Harlan supported his condem-
nation of the Northern Securities merger on the authority of prior
Supreme Court precedent banning "all direct restraints" and on
the basis of the Court's duty to apply faithfully the rule of compe-
tition that Harlan believed Congress itself had embodied in the
Sherman Act. Harlan noted that the Court previously had held
unanimously in Addyston Pipe that Congress constitutionally
could decree such a rule without violating the constitutional guar-
antee of liberty of contract. Avoiding the troublesome issue that
Northern Securities raised as to whether Congress could restrict
the fundamental right to sell one's own property, including corpo-
rate stock, Harlan merely labeled the challenged merger another
example of an anticompetitive combination and condemned it on
the authority of Addyston Pipe.'27

Justice Brewer, an original member of the Literalist faction,
concurred in the result. Peritz emphasizes, however, that Brewer's
concurring opinion announced that Brewer now believed that the
Sherman Act should be read to ban only unreasonable restraints of

124 The case was decided at a time when Justices Holmes and Day
recently had joined the Court, replacing two of the original members of
the Rule of Reasonist faction, Justices Gray and Shiras. See THE OXFORD
COMPANION TO THE SUPREME COURT OF THE UNITED STATES 985 (Kermit L.
Hall et al. eds., 1992) [hereinafter THE OXFORD COMPANION].

125 PERITZ, supra note 1, at 40.

126 See id. at 41.

127 See id. at 40-41.
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trade and that the government should not interfere with the basic
individual right to buy and sell property. 28

Justices White and Holmes each wrote a separate dissenting
opinion.1 29 Peritz stresses that each of these two opinions under-
scored the importance of the basic property right of purchase and
sale. Stressing that property ownership was the basis of civilized
society, Justice White declared that Congress did not have power
under the Interstate Commerce Clause to regulate ownership or
sale of railroad stock. 130 White believed, says Peritz, that govern-
ment prohibition of the sale of stock, even to block a massive
merger of competing interstate railroad lines, would amount to an
unconstitutional taking banned by the Fifth Amendment. 31 Justice

Holmes similarly stressed the fundamentality of property owner-
ship rights. Simultaneously, Holmes expressed agreement with

concerns that the congressional "freedom of contract/reasonable
combination" faction previously had expressed during the Sher-
man Act debates with regard to the disintegration of society into
atomistic warfare. 32

Justice Peckham did not write a separate opinion in Northern

Securities, but joined in the dissenting opinions of both Justice
White and Justice Holmes. Peritz explains Peckham's "desertion

to the Rule of Reasonist faction" on the basis of Peckham's con-

tinuing, but now differently focused, commitment to liberty. In the

price-fixing cases, says Peritz, Peckham had embraced the "com-

petition rhetoric of industrial liberty" in order to stress the impor-
tance of protecting the freedom freely to exercise individual
judgment in the conduct of a business, particularly the setting

128 See id. at 43.

129 See 193 U.S. 197, 364-400 (White, J., dissenting); 400-11

(Holmes, J., dissenting). Justices White and Holmes concurred in each
other's dissenting opinions. Chief Justice Fuller and Justice Peckham
each concurred in both of these two dissenting opinions.

130 PERrrZ, supra note 1, at 42.

131 Id.

132 Id. at 42-43.
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of product prices, without regard to any constraining agreement
with other rivals. In the 1904 Northern Securities case, however,
in order to defend individual freedom to sell one's own business,
Peckham instead embraced the "property rhetoric of liberty of
contract" associated with the faction he previously had
opposed. 33

Peritz suggests that the antitrust cases through 1904 demon-
strate how differing commitments to liberty can be related to one
another in more than just one way. Sometimes such differing com-
mitments conflict. For example, he argues, the cartel cases dis-
played a clash between a republicanist commitment to rough
competitive equality and a liberal commitment to vigilance
against legislative redistribution of property rights. Peritz notes,
however, that differing commitments to liberty do not always
have to lead to disagreement over specific results, but instead can
sometimes coalesce in support of the same outcome. Peritz argues
that this happened in the Northern Securities dissents, in which
liberty of contract, property rights, and republican concerns for
freedom of association all were invoked to oppose the govern-
ment's attack on the railroad merger in the case. 1

Even though various commitments to liberty coalesced to
oppose condemnation of the Northern Securities merger, says
Peritz, a wide impasse still remained between, on the one hand,
the commitment to individual liberty expressed by Justice Harlan
for himself and three other Justices and, on the other hand, the
commitment to individual liberty expressed by the dissenting
members of the Court. Harlan's opinion vigorously affirmed the
competition rhetoric associated with pointed fears about private
economic power and the future of democratic government. The
opinions by White and Holmes instead built heavily on a belief in
liberty of contract while expressing heightened fears that Harlan's
Literalism would severely threaten basic "individual rights of pri-
vate property and private association." 135

133 Id. at 43-44.

134 Id. at 44.

135 See id. at 44-45.
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b. Lochner v. New York as confirmation of the general fac-
tional framework Following this analysis of the 1904 Northern
Securities case, Peritz next highlights the famous case of Lochner
v. New York, 136 decided a year later. He does so to illustrate the
pervasiveness on the Court of the factional alignments and
dynamics he emphasizes in connection with contemporary
antitrust cases. Peritz stresses that Lochner posed basic "questions
about liberty of contract, economic inequality, and the legitimate
scope of government regulation" that were similar to those
addressed in Northern Securities.137 He notes that when Peckham,
writing for the Lochner majority, struck down a maximum hours
law for bakers, he strongly echoed the concerns about government
power that had been expressed in the dissenting opinions in
Northern Securities. Such concerns, says Peritz, led Peckham to
emphasize the need to draw a sharp line between legitimate exer-
cises of state police power and infringements on freedom of con-
tract, for fear that otherwise the door would be opened to an ever
expanding range of discriminatory government regulation in favor
of workers. 38

Justice Harlan dissented in Lochner.139 As he had in Northern
Securities, Peritz notes, Harlan displayed greater concern for
inequality of economic power than for excessive government reg-
ulation. Harlan rejected Peckham's insistence on the formal bar-
gaining equality of the employer and employees. Simultaneously,
he deemed legitimate the legislature's finding of actual inequality
of bargaining power and the legislature's reliance on numerous
studies demonstrating the unhealthiness of prolonged work in
bakeries. He therefore found the maximum hours law to be well
within the limits of state police power and not an infringement on
liberty of contract.140

136 198 U.S. 45 (1905).

137 See PEarrz, supra note 1, at 45.

138 Id. at 45-46.

139 198 U.S. 45, 65-74 (1905) (Harlan, J., dissenting).

140 See PERrrz, supra note 1, at 47.
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In Peritz's view, Northern Securities and Lochner together
most clearly revealed "the jurisprudential conflicts . . .in the
decade following the turn of the century."'141 In each of the two
cases, he notes, Harlan's faction found legislative distribution of
economic power to be legitimate, while the opposing faction
found the same government action to be an improper impairment
of freedom of contract. The two factions drew the boundary limit
of government regulation in different places because of their
strongly contrasting commitments to equality: "While the Harlan
faction paid attention to the economic circumstances in each case,
both Peckham and White proceeded on an assumption of formal
equality."'142

Holmes' dissent in Lochner famously declared that "[g]eneral
propositions do not decide concrete cases"'143 and adopted a stance
of great, but not unlimited, judicial deference to majoritarian leg-
islative judgments. Peritz argues, however, that Holmes, too, was
animated by adherence to a fundamental general principle. In
Peritz's view, Holmes' dissent in Northern Securities indicated
not only the political economic principle that Holmes deemed
fundamental, but also Holmes' willingness to countermand
majoritarian legislative action that might gravely undermine it.
Peritz declares that while Holmes, like his colleagues, was moti-
vated by commitment to a particular variant of liberty, his most
fundamental concern was not freedom of contract. Instead,
Holmes cared most about preserving freedom to associate, for
both businesses and laborers, in a world otherwise threatened with
descent into anarchic, atomistic individualism. 44

c. The 1911 rule of reason cases: automatically condemned
cartels versus personified trusts The Court's substantive due pro-
cess and antitrust jurisprudence over the next 10 years, Peritz
says, largely reflected accommodation between the Court's two

141 Id. at 48.
142 Id.

143 198 U.S. at 74-76 (Holmes, J., dissenting).

'44 PErTZ, supra note 1, at 47-48.
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philosophical camps. 45 Within this setting of general factional
accommodation, he relates, the Court in the 1911 cases of Stan-
dard Oil Co. v. United States146 and United States v. American
Tobacco Co. 147 revisited the issue of the legality of trusts that had
so sharply divided the Court in the 1904 Northern Securities case.
Now, however, the Justices were able to achieve a nearly unani-
mous consensus resolution of the problem. 48

In Peritz's view, the key to this consensus resolution was the
Court's creative personification of the Standard Oil Trust, or, in
the companion case, the American Tobacco Trust, as merely a sin-
gle individual, an extension of the leading figure behind the estab-
lishment of the trust in question:

By imagining the trust problem as a question of individual conduct
rather than an instance of combination, the Court could reconcile com-
petition policy as articulated in the cartel cases with common-law pri-
vate property rights and with the constitutionalized liberty of contract
propounded in Justice White's Northern Securities dissent. 49

In his discussion of the 1911 cases, Peritz reiterates his view
that both Sherman's congressional camp and the Court's Literalist
faction fundamentally had wanted to preserve rough competitive
marketplace equality, out of republicanist concerns for the eco-
nomic and political dangers thought to be posed by strong dispari-
ties in private economic power. In order to preserve such rough
equality, says Peritz, the Sherman and Literalist camps endorsed

145 As evidence of the prevalence of factional accommodation, Peritz
cites a series of 1908 cases "corroborating the established political econ-
omy of class, gender, and race." Id. at 48. The four cases noted are Adair
v. United States, 208 U.S. 161 (1908); Loewe v. Lawlor, 208 U.S. 274
(1908); Muller v. Oregon, 208 U.S. 412 (1908); Berea College v. Ken-
tucky, 211 U.S. 45 (1908).

146 221 U.S. 1 (1911).

147 221 U.S. 106 (1911).

148 See Peritz, supra note 1, at 50.

149 Id. at 50.
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limitation and regulation of property rights when transactions
restrained "full and free competition."' 150

In contrast, Peritz argues, Chief Justice White and other mem-
bers of the Court's Rule of Reasonist faction fundamentally
wanted to protect individual rights of liberty and property. They
sympathized with private regulation of competition. Motivated by
anxiety over possible government restriction of the basic right to
buy, own and sell property, they hoped to block any broad, Liter-
alist application of the Sherman Act that would set limits on
the amount of property that could be held or used in interstate
commerce.'15

The liberal rule of reason established in Standard Oil, says
Peritz, largely dispensed with old "republicanist concerns about
economic power and corporate size."'152 In doing so, however, the
newly triumphant rule of reason did not sweepingly approve all
trusts. Peritz stresses that White's opinion explicitly acknowl-
edged that the exercise of freedom of trade sometimes could gen-
erate unreasonable and illegal restraints of trade. White declared
that the common law, and therefore the Sherman Act, recognized
that individual liberty of contract could be abused through unnat-
ural behavior going beyond the establishment of "normal and
usual" contracts. Two prominent examples of such perceived ille-
gitimate behavior, Peritz notes, were cartelization and the pur-
chase of rivals weakened by a successful campaign of predatory
pricing. Because the Court found that the personified trust defen-
dants in Standard Oil and in American Tobacco had engaged in
bad conduct that was unreasonable by common law standards, the
Court sustained the lower court decrees ordering the dissolution
of the two trusts., 53

150 Id. at 51.

151 See id.

152 Id. at 52.

153 Id. at 52. Peritz neatly summarizes his view of the Court's
approach to trust behavior by declaring that the Justices believed that,
"[L]ike any person, Rockefeller's Standard Oil was constrained to act
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d. Dr. Miles as a source of further illumination Peritz
believes that Justice Charles Evans Hughes' 1911 opinion for the
Court in Dr Miles Medical Co. v. John D. Park & Sons Co. 154

illuminates the logic behind the Court's distinction between
always unreasonable cartels and only sometimes unreasonable
trusts. Peritz suggests a close link between the Court's condemna-
tion of resale price maintenance agreements in Dr. Miles and its
already well-established, across-the-board ban on cartel activity.
The Court's harsh treatment of both types of conduct, he says, fol-
lowed a long-established common law view that while a business
had the right to set the price at which its agents sell its own prop-
erty, a business had no right to establish the sales price of some-
one else's property. Within orthodox contemporary thinking,
Peritz argues, condemnation of resale price maintenance
agreements, which restrict a buyer's freedom to set prices inde-
pendently, flowed naturally from condemnation of cartel arrange-
ments, which restrict each participating seller's freedom to set
prices independently.155

Peritz further contends that in Dr. Miles the Rule of Reasonist
faction went along with "the Court's Literalist holding that price-
fixing is illegal per se"'156 because its members, in line with con-
temporary classical economics in general, did not distinguish
between rivalry among sellers operating at the same level in a dis-
tribution chain and rivalry between a manufacturer and its retail-
ers. Competition was thought to entail both of these forms of
rivalry, says Peritz, so "no one on the Court blinked at citing the
cartel cases as precedent."' 157

Peritz stresses that the Court's similar handling of both resale
price maintenance agreements and cartels contrasted sharply with

reasonably in the exercise of his property rights, his freedom of con-
tract." Id. at 56.
154 220 U.S. 373 (1911).

155 PERrrz, supra note 1, at 53-54.

156 See id. at 54.

157 Id.
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the Court's treatment of each large corporation as merely a single
individual in contemplation of law. Although he finds that this
was an understandable development in the cultural and economic
context of the times, Peritz emphasizes that this difference led to a
very important disparity in antitrust status. Cartels and resale
price maintenance agreements received automatic condemnation
as conspiracies to restrain individual liberty of action. "Individ-
ual" trusts, however, did not automatically violate the law, and
would only be condemned if they acted "unreasonably."' 158

e. Factional accommodation facilitated by a formal assump-
tion of equality In short, Peritz finds that the Supreme Court's
antitrust and constitutional law jurisprudence through 1911 arose
out of confrontations and accommodations between a "Literalist
faction" devoted to "a commercial egalitarianism expressed in the
rhetorics of industrial liberty and free competition" and a "Rule of
Reasonist faction" that was committed to limited government and
used freedom of contract rhetoric and energetic judicial review to
further that commitment.1 59 In Peritz's view, the key accommoda-
tions established between the factions by 1911 were made possi-
ble in substantial part by both factions' embrace of a formal
assumption of bargaining equality among contracting parties, an
assumption that ignored tremendous real-world disparities in
wealth and power.' 60

Peritz quotes Justice Mahlon Pitney's 1915 opinion for the
Court in Coppage v. Kansas'61 as a rare candid expression of the
sentiments that prompted this important transfactional embrace of
a formal assumption of equality. This assumption was embraced,
says Peritz, because the Court believed that to do otherwise, and
to allow more active government redistribution of wealth and
power, either would require abandonment of a regime of private
property and contract rights in favor of "public/socialized owner-

158 Id. at 55-56.
159 Id. at 56.

160 Id. at 57.

161 236 U.S. 1 (1915).
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ship" 162 or, alternatively, might lead to a descent into anarchic
social warfare. These fears, says Peritz, strongly propelled a con-
temporary judicial preoccupation to block government infringe-
ment of individual liberty and private property rights.1 63

In Peritz's account, the Court's promulgation of the rule of
reason in Standard Oil signified the end of an era. In Peritz's
view, the close of this formative period of American antitrust law
marked the abandonment of the older political and economic
vision that originally had prompted Senator Sherman to urge con-
gressional passage of antitrust legislation:

The ideology of individualism working in Supreme Court jurispru-
dence and in the writings of the era's elite class no longer projected
an image of Jeffersonian yeomanry, of "small dealers and worthy
men" threatened by the new economic order. In place of a largely
republicanist conception founded in the importance of rough economic
equality, a recast ideology took normative content from a liberal con-
ception of individuals as threatened by oppressive and corrupt political
majorities. 16

B. Assessing the factional framework of Progressive Era
jurisprudence

In seeking to place the Supreme Court's early antitrust deci-
sions within the larger context of Progressive Era jurisprudence
and political economic thought, Peritz rightly notes that the Jus-
tices in this period sometimes disagreed sharply among them-
selves on fundamental issues of public regulation and private
rights. He aptly notes that larger visions of liberty and equality
heavily influenced the stance that individual Justices took on the
basic issues of competition policy posed in early Sherman Act
cases. In addition, he appropriately stresses that basic principles
of private property rights, freedom of contract, economic liberty,
and political freedom remained recurring, fundamental points of

162 PERrrz, supra note 1, at 57.

163 Id.

16 Id. at 58.
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reference for Supreme Court Justices in Progressive Era litigation
generally.

Peritz's central argument, however, is the more controversial
assertion that the Justices throughout this period coalesced into
two relatively stable oppositional factions, each of which was
composed of members sharing similar basic philosophical com-
mitments that were strongly distinguishable from the general
philosophical commitments shared by the members of the oppos-
ing group. Peritz's interpretation departs from other scholarly
interpretations of Progressive Era jurisprudence 165 about as
strongly as his account of the Sherman Act debates differs from
prior assessments of those deliberations. How strongly do the
cases he discusses support his contention?

1. THE PHILOSOPHICAL SIGNIFICANCE OF ALTERNATIVE ANTITRUST

STANDARDS: THE "EVERY DIRECT RESTRAINT" AND "ONLY UNREASONABLE

RESTRAINTS" TESTS It is true, of course, that until 1911, the Jus-
tices continued to be divided on the question of the appropriate
general formula to govern Sherman Act interpretation. By itself,
however, this fact is not sufficient to establish the more funda-
mental and thoroughgoing philosophical factionalism that Peritz
suggests. Continuing disagreement over an appropriate antitrust
formula might indicate such a broader and deeper philosophical
bifurcation if, first, each of the two alternative formulas was a rel-
atively unambiguous shorthand expression for one of the two con-
tending philosophical agendas Peritz depicts and, second, if each
Justice concurring in an antitrust opinion embracing one or
another of the two formulas intended thereby to accept the

165 See, e.g., NEIL DUXBURY, PATTERNS OF AMERICAN JURISPRUDENCE

25-47 (1995); OWEN M. Fiss, TROUBLED BEGINNINGS OF THE MODERN
STATE, 1888-1910 (1993); MORTON J. HORwrrz, THE TRANSFORMATION OF
AMERICAN LAW 1870-1960, at 9-31 (1992); HERBERT HOVENKAMP, ENTER-
PRISE AND AMERICAN LAW 1836-1937, at 93-101, 171-82 (1991); ALFRED
H. KELLY ET AL., THE AMERICAN CONSTITUTION: ITS ORIGINS AND DEVELOP-
MENT 386-407, 416-26, 442-47, 453-56 (7th ed. 1991); Michael Les
Benedict, Laissez-Faire and Liberty: A Re-Evaluation of the Meaning
and Origins of Laissez-Faire Constitutionalism, 3 L. & HIsT. REV. 293
(1985); May, supra note 54, at 262-83, 300-09.
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broader philosophical agenda associated with the particular for-
mula that antitrust opinion embraced. The case record, however,
does not strongly indicate that the contending general antitrust
standards had clear, fixed meanings; nor does it provide a solid
basis for drawing firm conclusions as to the broader philosophical
outlook of many of the Justices participating in Progressive Era
antitrust adjudication.

Both the "every direct restraint" formula and the "only unrea-
sonable restraints" standard proved, in practice, to be rather elas-
tic. Each could be adapted to a variety of policy orientations. For
example, Peritz notes that the "every direct restraint" approach
was used in cartel contexts variously to express an overriding
"republicanist" concern for the preservation of small dealers and
worthy men, 166 a concern for artificially increased consumer
prices stripped of such "republicanist" concerns, 167 and a liberal
preoccupation to protect a seller's individual liberty of business
decision-making from the operation of coercive price agreements
entered into with other rivals. 68 Similarly, the "only unreasonable
restraints" formula as used by Justice White in Trans-Missouri
expressed a case-by-case approach to the legality of cartels 69 that
Peritz finds absent in Chief Justice White's rule of reason opin-
ions in Standard Oil and American Tobacco. 17 0 The adaptability of
this same general formula of "only unreasonable restraints" per-
mitted different Justices to invoke it to support opposite results in
the very same case.' 7' In addition, the two formulas were suffi-
ciently flexible to allow an individual Justice to switch from one

166 PEmrZ, supra note 1, at 31.

167 Id. at 35.

168 Id. at 43, 53, 56.

169 Id. at 30-31.

170 Id. at 52.

171 In Northern Securities, Justice Brewer embraced the "only unrea-
sonable restraints" formula and applied it to condemn the same holding
company that Justice White and others, in dissent, approved under the
identical "only unreasonable restraints" standard. See 193 U.S. at 360-64
(Brewer, J., concurring), 364-400 (White, J., dissenting).


