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One of the issues Congress faced was extraordinary For-
est Service autonomy, a "Trust us!" philosophy at the agen-
cy that held that only agency officials had the knowledge
and expertise to make decisions about forest management.
The public was largely left out of the process, while the
agency experts "managed" forests with massive clearcuts.
Most old growth forests were sold off and razed, many spe-
cies were driven away sometimes toward extinction-and
many waterways were clogged as a result of erosion, to men-
tionjust a few painful legacies ofthe "Trust us!" approach.

Congress set out to offset agency independence by open-
ing up forest management to the public. The NFMA democ-
ratized national forest management, allowing the public to
participate in not just individual projects such as timber
sales, but also in the overall management direction for a na-
tional forest. The main tool employed by NFMA authors to
increase agency accountability was the forest plan. The
NFMA requires each national forest to develop, maintain,
and implement with public input a forest plan that gov-
ems how the forest will be managed for up to 15 years.10
Forest plans and the public's participation in developing
them were given meaning with a "consistency" requirement
that all actions on the forest comply with the plan."

Another way Congress reformed national forest manage-
ment through the NFMA was by providing direction for
how forest resources were to be managed. With regard to
wildlife and biodiversity, the NFMA specifically requires
the Forest Service to maintain biodiversity on national for-
ests. The NFMA requires implementing regulations that
"provide for diversity of plant and animal communities
based on the suitability and capability of the specific land
area in order to meet overall multiple-use objectives."'2

Both the Carter and Reagan Administrations relied on the
recommendations of a Committee of Scientists to craft final
regulations for implementing the NFMA. The Reagan Ad-
ministration recognized that the "diversity of plant and ani-
mal communities" could not be maintained if the individual
species making up those communities are lost. President
Ronald Reagan therefore adopted the "population viabil-
ity" rule that the Forest Service must "maintain viable pop-
ulations of existing native and desirable non-native verte-
brate species" on each national forest. 13 The viability rule
tells the Forest Service it cannot do such a poorjob manag-
ing national forests that it drives native species away. The
1982 regulations also established a mechanism to measure
compliance with the viability standard and gauge the im-
pacts of implementing forest plans by requiring surveys of
representative "management indicator species" that "indi-
cate the effects of management activities" and "best repre-
sent the issues, concerns and opportunities to support recov-
ery of Federally-listed species, provide continued viability
of sensitive species, and enhance management of wildlife
and fish."'

14

10. 16 U.S.C. §1604.

11. Id. §1604(i); see, e.g., Idaho Sporting Congress v. Thomas, 137 F.3d
1146, 1151,28 ELR21044 (9th Cir. 1998); Idaho Sporting Congress
v. U.S. Forest Serv., 31 F. Supp. 2d 1236, 1239 (D. Idaho 1996),
aff'd, 122 F.3d 1071 (9thCir. 1997) ("[A forest plan] establishes for-
est-wide and area-specific standards and guidelines to which all pro-
jects within that National Forest must adhere for up to 15 years.").

12. 16 U.S.C. §1604(g)(3)(B).

13. 36 C.F.R. §219.19 (2003).

14. Id. §219.19(a)(1); Forest Service Manual 2621.1.

The NFMA's positive effect was not immediate, and sig-
nificant forest degradation occurred in the 1980s. But over
time, as forest plans were finalized, implemented, amended,
and slowly revised, the reform objectives of the NFMA be-
gan to be realized. The reforms could be seen in substantial
public involvement in forest plan development, and in forest
plans that increasingly recognized and valued nontimber
forest resources in addition to timber. Many other factors
and laws contributed heavily to changes in forest manage-
ment, but the requirements of the NFMA, particularly to in-
volve the public in long-range forest planning and to main-
tain biodiversity and other nontimber resources, were im-
portant factors in bringing about positive change.

In 1997, the USDA, which includes the Forest Service,
called upon a new Committee of Scientists to guide a revi-
sion of the regulations. After three years ofpublic and scien-
tific input and meetings, regulations based on consideration
of the committee's recommendations were finalized in
2000.15 The timber industry railed heavily against them,
calling them a "tyranny of science" and, among other criti-
cisms, complaining that the "proposed rules create far too
many 'thou shall' edicts that will lead to greater judicial in-,,16
terference in national forest management. Five months
after entering office and seven months after the regulations
took effect, the Bush Administration summarily suspended
the 2000 regulations without prior public notice or com-
ment.17 In December 2002, the Bush Administration pro-
posed rewritten NFMA regulations that responded directly
to at least eight ofthe timber industry's specific concerns.

Appeals Reform Act

The Forest Service has had an appeals process almost since
its inception.18 Appeals of agency decisions to higher-ups
within the agency give the agency and interested parties an
opportunity to resolve disputes without resorting to formal
court action. In 1992, however, the USDA stopped taking
administrative appeals of Forest Service decisions.9 This
decision drew sharp congressional and public criticism, in-
cluding more than 30,000 public comments.0 Congress
quickly moved to reinstate Forest Service appeals by enact-
ing the Appeals Reform Act, signed into law on October 5,
1992, by President George H.W. Bush.2

15. U.S. Department of Agriculture (USDA), National Forest System
Land and Resource Management Planning; Final Rule, 65 Fed. Reg.
67513 (Nov. 9, 2000) (to be codified at 36 C.F.R. pts. 217, 219).

16. Testimony of Steven P. Quarles, American Forest and Paper Associ-
ation, May 10, 2000, Before the Senate Energy and Natural Re-
sources Committee; American Forest and Paper Association, com-
ments on draft NFMA regulations, Feb. 2, 2000 (also complaining
that the 2000 rules "reflect every scientist's desire for the best quality
data"; disparaging an ecological sustainability standard as "alien to
the history and tradition of the Forest Service"; and arguing timber
production should not be limited to "achieving social or economic
purposes," but can continue "up to a point of 'substantial and perma-
nent impairment of the productivity of the land."').

17. USDA, National Forest System Land and Resource Management
Planning; Extension of Compliance Deadline, 66 Fed. Reg. 27551
(May 17, 2001); 66 Fed. Reg. 27554 (May 17, 2001); 67 Fed. Reg.
35431 (May 20,2002) (all to be codified at 36 C.F.R. §219.35(b)).

18. Bradley C. Bobertz & Robert L. Fischman, Administrative Appeal
Reform: The Case of the Forest Service, 64 U. CoLo. L. REv. 371,
375 (1993).

19. Id. at 392-93.

20. Id. at 394.

21. Pub. L. No. 102-381, §322, 106 Stat. 1373, 1419 (1992).
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Congress has historically advocated on behalf of forest
appeals in order to guarantee the public, as well as the
agency itself, an opportunity for oversight of agency deci-
sions and a chance to resolve disputes and correct mistakes
without hiring a lawyer and going to federal court. Congress
realized the opportunity to comment on agency decisions,
while extremely important, was not sufficient by itself to
provide the desired level of public involvement in national
forest management; an action-forcing component was
needed. Congress therefore required not only notice-and-
comment procedures on all forest management actions, but
also an appeals process. The Bush Administration has re-
cently announced restrictive changes to the present ap-
peals rules that are discussed in the public participation
section, below.

National Environmental Policy Act (NEPA)

NEPA requires federal agencies to take a "hard look" at the
environmental consequences of their actions and to con-
sider reasonable alternatives to proposed actions.22 NEPA
"law" derives from three main sources: NEPA itself, which
is a rather brief statute; Council on Environmental Quality
(CEQ) regulations, which contain provisions for imple-
menting NEPA and action-forcing mechanisms to ensure
agency compliance; and NEPA-implementing regulations
and guidelines promulgated by individual federal agencies
such as the Forest Service.

In some instances, the culmination of the NEPA process
is the preparation of an environmental impact statement
(EIS), which is supposed to be a thorough and searching re-
view of all of the reasonably foreseeable environmental im-
pacts associated with a contemplated federal agency action.
An EIS requires the generation and review of all available
relevant scientific evidence and the formulation and consid-
eration of alternatives and makes such information avail-
able to the public. Where applicable regulations do not man-
date the agency's preparation of an EIS for a certain type of
action, the agency must still review the proposed action to
determine whether the environmental impacts are signifi-
cant enough to require the preparation of an EIS. This pro-
cess normally begins with an environmental assessment
(EA). Although generally not as detailed as an EIS, an EA
must provide a thorough examination of the environmental
impacts of a proposed action and provide and evaluate alter-
natives. If the EA concludes the impacts of the proposed ac-
tion will be significant, an EIS must be prepared. If not, a
finding of no significant impact is issued, and the action can
proceed without further NEPA analysis unless that conclu-
sion is successfully challenged.

In certain instances, agencies may avoid the preparation
of either an EA or an EIS in considering the environmental
impacts of a proposed federal action. An agency may adopt
a "categorical exclusion" where it has made a specific deter-
mination that the category of action at issue will have no ap-
preciable effect individually or cumulatively on the envi-

23ronment. This determination must provide for "extraordi-nary circumstances" in which a normally excluded action

22. 42 U.S.C. §§4321-4370d, ELR STAT. NEPA §§2-209. Kleppe v. Si-
erra Club, 427 U.S. 390, 410 n.21, 6 ELR 20532 n.21 (1976) (citing
Natural Resources Defense Council v. Morton, 458 F.2d 827, 837, 2
ELR 20029 (D.C. Cir. 1972)).

23. 40 C.F.R. §1508.4 (2003).

might have a significant impact and require further NEPA
analysis.24 The categorical exclusion clause was enacted as
part ofNEPA to allow small, routine projects with no signif-
icant environmental impacts to proceed without being sub-
ject to the environmental impact analyses otherwise re-
quired under NEPA. The Bush Administration has recently
attempted to increase the use and scope of categorical exclu-
sions as discussed in the wildfire section, below.

Endangered Species Act (ESA)

The ESA generally mandates that federal agencies conserve
threatened and endangered wildlife, and that they not act in a
manner that puts listed species at risk. Section 7(a)(1) of
ESA requires that federal agencies act to further the goals of
ESA. Section 7(a)(2) requires federal agencies proposing an
action that "may affect" an endangered species to "consult"
with either the U.S. Fish and Wildlife Service (FWS) or the
National Marine Fisheries Service (NMFS), depending on
the species, on potential unacceptable impacts to the species
and ways to mitigate those impacts. The first step is for the
agency proposing the action to request information about
the presence of any listed species within the proposal area. If
a listed species is found within the proposal area, the action
agency must prepare a biological assessment (BA). If it is
found through the BA that the project is likely to adversely
affect a protected species, the action agency must then en-
gage in formal consultation with the FWS or the NMFS. Af-
ter formal consultation, the FWS or the NMFS must issue a
biological opinion assessing the impact of the project on the
species. If the determination of the biological opinion is that
the activity will jeopardize an endangered species or de-
grade its critical habitat, the FWS or the NMFS makes a
"jeopardy determination." This determination is significant
in that once it is issued, the action agency must develop rea-
sonable and prudent alternatives, or measures, to help con-
serve the species. The Bush Administration has proposed
changes that would substantially weaken the Forest Ser-
vice's §7 obligations under the ESA.26

The Bush Administration's Anti-Forest Agenda

The Bush Administration has embarked on an across-the-
board campaign to remake federal forest policy to reflect its
industry-friendly ideology. The forest law court cases ar-
gued by the U.S. Department of Justice since the Bush Ad-
ministration took office in many instances foreshadow the
on-the-ground and policy actions of the Forest Service.
Many of the specific rules that the Bush Administration is
attempting to rewrite are rules that have been successfully
enforced in federal court to prevent the Forest Service from
carrying out actions that violate federal environmental laws.
The court arguments and policy actions by which the Bush
Administration has attempted to rewrite forest law have
been placed into four categories for this Article: (1) Rolling
Back NFMA Planning Rules; (2) Using Wildfires to Elimi-
nate Environmental Protections; (3) Denying Meaningful
Public Participation; and (4) Gutting Roadless Area and
Wilderness Protections.

24. Id.; Southwest Ctr. for Biological Diversity v. U.S. Forest Serv., 100
F.3d 1443, 1446, 27 ELR 20455 (9th Cir. 1996).

25. 16 U.S.C. §§1531-1544, ELR STAT. ESA §§2-18.

26. Id. §1536.
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Rolling Back NFMA Planning Rules

The Bush Administration's most comprehensive and far-
reaching proposal is the revision of the rules for implement-
ing forest planning and projects under the NFMA. These
regulations govern every action on every acre of the 191-
million-acre National Forest System. Forest planning is the
cornerstone of the NFMA, the mechanism through which
the reforms embodied in that law are to be realized and the
main avenue for public involvement in public forest man-
agement. The regulations proposed by the Bush Adminis-
tration undercut the purpose and language of the NFMA by
attempting to eliminate all mandatory requirements that a
plaintiff or court could enforce against the agency. The pro-
posed regulations would allow forest managers unfettered
discretion to manage the public's forests however they see
fit, with only vague, unenforceable guidelines to direct their
actions. The proposed regulations mark a return to the
"Trust us!" days when the agency was wholly unaccount-
able to the public for its actions. Two examples pertaining
to wildlife management and forest plans bear this out.

Eliminating the Wildlife Viability Requirement

As discussed above, one ofthe NFMA's most important pro-
visions is the requirement to maintain the natural diversity
of plant and animal communities on national forests.2 This
has always been interpreted as requiring the maintenance of
the "viability" ofindividual species that make up those com-28
munities. The management of land in such a way that na-
tive species are not driven off is a baseline requirement that
should apply to all public land management. It sets a floor
below which public land management should not fall. Sur-
veys for representative species that indicate the likely im-
pacts of forest management have also always been required,
providing a helpful shortcut for gauging the effectiveness of
forest management without having to monitor all species.29

These requirements provide early warning of species that
may be in decline and a mechanism to adjust management
practices and arrest declines before species decline to a
point where they need to be listed under the ESA and more
drastic and costly recovery actions must be taken. These
regulations also seek to maintain species on all national for-
ests where they naturally occur, lowering the risk a species
will be reduced to a fraction of its range as wolves and griz-
zlies, for example, have been.

The requirement to retain populations of native wildlife
on national forests was put in place by the Reagan Adminis-
tration. The Clinton Administration modified the viability
rule to make it more flexible and easier for the Forest Ser-
vice to meet.3° The Clinton Administration's changes were
not enough to satisfy industry critics or the Bush Adminis-
tration, however, which is intent on eliminating all mini-
mum standards for wildlife management. The Bush Admin-

27. 16 U.S.C. §1604(g)(3)(B).

28. 36 C.F.R. §219.19 (2003).
29. Id. §219.19(a)(1).

30. The 2000 regulations required a "high likelihood" of "supporting
over time the viability of native and desired non-native species well
distributed throughout their ranges within the plan area," with lower
standards for situations beyond the agency's control, naturally rare
species, and previously degraded landscapes. 65 Fed. Reg. at 67575
(to be codified at 36 C.F.R. §219.20(b)(2)).

istration has proposed to do away with the viability rule and
eliminate all mandatory requirements to maintain or moni-
tor wildlife on national forests beyond those required under
the ESA for the most troubled species.31 Ironically, these
forest management changes make it far more likely that
growing numbers of species will require ESA protection.

The Forest Service repeatedly attempted to avoid adher-
ence to the viability rule and related wildlife surveys in
court, even before the Bush Administration moved formally
to eliminate the legal requirement of viability. These at-
tempts have largely been rejected by the courts. For exam-
ple, the Forest Service has attempted to short-circuit the via-
bility rule requirements in an effort to meet industry demand
for old growth trees by magically converting sections of
young forest to old growth forest for monitoring purposes.

In Idaho Sporting Congress, Inc. v. Rittenhouse,32 the
Forest Service was sued by environmental groups who al-
leged that the Lightning Ridge and Long Prong timber sales
in the Boise National Forest were approved in violation of
NEPA and the NFMA. The environmental groups argued
that the Forest Service failed to comply with the NFMA
standard for assessing the viability of populations of old
growth-dependent species potentially affected by the sales.
Specifically, they contested the Boise Forest Plan's "proxy
on proxy" shortcut to monitoring the viability of old
growth-dependent species: monitoring only habitat used by
management indicator species without ascertaining actual
population data. Plaintiffs further asserted that the Forest
Service's survey efforts violated even this invalid standard.
The Forest Service claimed that it could continue approving
logging activities despite any failure to comply with the in-
valid proxy on proxy standard in the forest plan because of a
clause in a forest plan monitoring report, which stated that
"unless habitat was extensively changed through wild-fire
or management activities viability for old growth-depend-
ent species was not threatened." The U.S. Court of Appeals
for the Ninth Circuit rejected this argument on the basis of a
factual record that showed substantial changes in the
amount of old growth habitat available. The court stated:

[T]he Monitoring Report shows that the Forest Service s
methodology does not reasonably ensure viable popula-
tions of the species at issue.... the Forest Service's
methodology for dedicating old growth is so inaccurate
that it turns out there is no old growth at all in manage-
ment area 35, where the Forest Service has purported to
dedicate 1,280 acres of old growth.3

Because the blocks of habitat chosen for monitoring by the
Forest Service in fact contained 40% less old growth than
indicated, the court held that monitoring such habitat as a
proxy for determining the population of species dependent
on old growth was invalid. The court set aside both sales.

The Bush Administration has also stretched the meaning
of "salvage sale" in order to cut more healthy trees from
public forests. Frequently such salvage sales are approved
to cut both damaged and undamaged trees in an area. Sal-
vage sales are timber sales by another name and frequently

31. See USDA, National Forest System Land and Resource Manage-
ment Planning; Proposed Rules, 67 Fed. Reg. 72769, 72799 (Dec. 6,
2002) (to be codified at 36 C.F.R. pt. 219.13) (presenting two op-
tions for maintaining diversity, neither of which require any species
to be maintained or monitored).

32. 305 F.3d 957, 33 ELR 20031 (9th Cir. 2002).

33. Id. at 968 (emphasis added).
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require the same equipment and infrastructure, remove
many of the same live trees, and have the same impacts as
"regular" timber sales.

In Utah Environmental Congress v. Zieroth,34 the Forest
Service was sued over its approval of the South Manti tim-
ber sale in the Manti-La Sal National Forest in Utah. The
timber sale was described as a salvage project to log spruce
trees killed by spruce beetles. NFMA regulations required
the Forest Service to assess the viability of species depend-
ent on mature trees prior to approving the sale. Plaintiffs
challenged the absence of adequate population data for the
blue grouse, the designated management indicator species
for mature timber-dependent species within the forest. The
Forest Service first argued that the dead spruce to be har-
vested under the sale did not meet the definition of "mature
timber" and therefore categorically could have no effect on
the viability of the mature timber-dependent grouse. The
court, however, noted that the sale would include healthy
mature timber interspersed with the dead spruce and re-
jected this argument. Next the Forest Service attempted to
change the management indicator species it was required to
monitor from the blue grouse to the northern goshawk,
which would not be significantly impacted by the sale, on
the basis that it could not gather data on the "reclusive" blue
grouse. The court rejected this argument as well, stating:
"The court concludes that the data was available, the Forest
Service just decided not to collect it. ' Accordingly, the
court reversed the Forest Service's approval of the timber
salvage project.

The Bush Administration has also sought to render timber
sale challenges moot by temporarily withdrawing them
without committing to cancel the project or address plaintiff
concerns. The Forest Service has approved unlawful timber
sales and allowed cutting to commence, withdrawing ap-
proval in the face of legal challenges in order to avoid court
decisions. Sometimes, the cutting is concluded before a
court may hear the case, leaving litigants without an effec-
tive remedy. Often, the Bush Administration attempts to re-
submit the challenged sales once the threat of litigation has
abated. The goal of this strategy is to allow unlawful timber
sales to proceed while perpetually evading judicial review.36

In Bighorn Forest Users Coalition, Inc. v. Thompson,3

the Forest Service was sued over its decision to authorize a
timber sale for which it had not gathered or considered data
on management indicator species within the sale area or de-
termined a valid allowable sale quantity of timber that could
be cut from the forest. The Forest Service responded by vol-
untarily withdrawing its approval of the timber sale and
moved to dismiss the action as moot. In order for the case to
be legally moot, the court found that it must be "absolutely
clear that the allegedly wrongful behavior could not reason-
ably be expected to recur.3 8 The Forest Service's evidence
of the plan's moomess was a declaration by the regional for-

34. 190 F. Supp. 2d 1265, 32 ELR 20535 (D. Utah 2002).

35. Id. at 1271 (emphasis added).

36. In Willow Creek Ecology v. U.S. Forest Serv., 225 F. Supp. 2d 1312,
33 ELR 20072 (D. Utah 2002), the unlawful authorization of a tim-
ber sale was found moot because trees had already been cut. In Con-
servation Action Project v. Moore, No. 02-193-JD, 2002 U.S. Dist.
LEXIS 24351 (D.N.H. Dec. 18, 2002), the Forest Service withdrew
its authorization of a timber sale and the court dismissed NEPA chal-
lenges as moot.

37. 170 F. Supp. 2d 1091 (D. Colo. 2001).

38. Id. at 1093.

ester that he "may or may not reissue a decision" on the
Sourdough Timber Sale and that he has "no present sched-
ule for issuing a new decision.,39 The court held that this ev-
idence did not support a finding of moomess, asserting that
the regional forester at no point indicated that he would rem-
edy the omission alleged in the plaintiffs complaint. The
court found "the Forest Service's withdrawal of its Sour-
dough Timber Sale decision does not preclude it from reis-
suing a decision with the exact same alleged failings once
this action is dismissed. Under these circumstances the ac-
tion is not moot. 40

Making Forest Plans Unenforceable, Meaningless

The NFMA requires that "[r]esource plans and permits,
contracts, and other instruments for the use and occupancy
of National Forest System lands shall be consistent with the
land management plans.",41 Both the 1982 and 2000 regula-
tions interpreted this NFMA "consistency" requirement as
written: that all agency actions must be consistent with the
governing forest plan.42 The consistency requirement has
been regularly enforced by courts to hold the Forest Service
accountable to forest plans established with public input.43

The Bush Administration has responded with regulation
changes to make compliance with forest plans optional. Its
proposed regulations state that forest plan "[s]tandards
should be adaptable,'44 and seek to allow projects inconsis-
tent with forest plans to go forward by granting the Forest
Service authority to exempt projects from plan standards or
modify plan standards through a project. The Bush Ad-
ministration further seeks to establish the unenforceability
of forest plans by parroting U.S. Supreme Court language in
its proposed rule. The Court held that specific provisions in
one forest plan were not ripe for court review because they
did not "command anyone to do anything or to refrain from
doing anything; they do not grant, withhold, or modify any
formal legal license, power or authority; they do not subject
anyone to any civil or criminal liability; they create no legal
rights or obligations.46 The Bush Administration is at-

39. Id.

40. Id. (emphasis added).

41. 16 U.S.C. §1604(i).

42. The 1982 regulations require that forest managers "shall ensure that
... all outstanding and future permits, contracts, cooperative agree-
ments, and other instruments for occupancy and use of affected lands
are consistent with the plan." 36 C.F.R. §219.10(e). The 2000 regu-
lations required that "all site-specific decisions, including autho-
rized uses of land, must be consistent with the applicable plan." 65
Fed. Reg. at 67571 (to be codified at 36 C.F.R. §219.10).

43. See, e.g., Sierra Club v. Bosworth, 199 F. Supp. 2d 971,991, 32 ELR
20618 (N.D. Cal. 2002); Northwoods Wilderness Recovery v. U.S.
Forest Serv., 323 F.3d 405 (6th Cir. 2003) (discussed below); see
also Idaho Sporting Congress v. Thomas, 137 F.3d 1146, 1151, 28
ELR 21044 (9th Cir. 1998); Idaho Sporting Congress v. U.S. Forest
Serv., 31 F. Supp. 2d 1236, 1239 (D. Idaho 1996), aff'd, 122 F.3d
1071 (9th Cir. 1997) ("[A forest plan] establishes forest-wide and
area-specific standards and guidelines to which all projects within
that National Forest must adhere for up to 15 years.").

44. 67 Fed. Reg. at 72796 (to be codified at 36 C.F.R. pt. 219.4)

45. "If a proposed site-specific project or action would not be consistent
with the standards of the plan, the Responsible Official may ... [a] s
part of the project decision, amend the plan to modify one or more
standards or to exempt application of one or more standards to the
project or action to allow for its implementation." 67 Fed. Reg. at
72798 (to be codified at 36 C.F.R. §219.10(d)) (emphasis added).

46. Ohio Forestry Ass'n v. Sierra Club, 523 U.S. 726, 28 ELR 21119
(1998).
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tempting to administratively expand this limited holding to
make entire forest plans unreviewable by writing it into
regulation: "The direction in a plan does not normally cre-
ate, authorize, or execute any ground-disturbing activity.
A plan, in and of itself, does not grant, withhold, or modify
any contract, permit, or other legal instrument, does not
subject anyone to civil or criminal liability, and creates no
legal rights."4

In a recent decision that displays the Bush Administra-
tion's vision of the future, the Forest Service argued that in
approving a timber sale the only requirement it had to com-
ply with was the allowable sale quantity, which sets an upper
limit on the amount of trees that can be cut from a national
forest. So long as it does not exceed this maximum amount
of timber it is allowed to remove from a forest, the Bush Ad-
ministration argues it is bound by no restrictions on the man-
ner in which the timber is removed.

In Northwoods Wilderness Recovery v. U.S. Forest Ser-
vice,48 the Forest Service approved a timber sale in the Ot-
tawa National Forest in Michigan's Upper Peninsula. Envi-
ronmental groups asserted that the sale violated the forest
plan by greatly exceeding the annual acreage limitations on
timber harvests within the specific area of the forest it would
impact. The Forest Service argued that despite any inconsis-
tencies with the forest plan's requirements for managing the
area the timber sale was in, the total amount of timber to be
removed from the forest as a whole still fell below the allow-
able sale quantity authorized by the plan. Because the sale
would not exceed the total allowable sale quantity for the
forest, any further requirements under the plan were irrele-
vant. The U.S. Court of Appeals for the Sixth Circuit re-
jected this approach stating: "In our view, the Allowable
Sale Quantity was not meant to be the only limitation on tim-
ber production in the Forest. Allowable Sale Quantity does
not measure the impacts of logging on wildlife, vegetation,
soils, and water quality, as required by the Forest Act.4 9 Al-
though ultimately overturning the decision of the district
court, the Sixth Circuit approved the lower court's discus-
sion of the goal of the forest plan:

This plan does not have as its objective simply producing
a number of board feet of wood for sawmills. It also has
as its objectiveprotecting the water quality, the soil qual-
ity, the vegetation, the birds, the fish, the deer whatever
else is in there. To simply say we can go in and do what-
ever we want as long as we don't exceed a certain num-
ber of boardfeet would seem to make 90percent of all of
the analysis in the plan unnecessary surplusage.

The Sixth Circuit reversed the district court and remanded
with instructions for the district court to enter summary
judgment in favor of the environmental groups challenging
the timber sale.

The Bush Administration has gone so far as to propose al-
lowing forest managers to categorically exclude entire for-
est plans, as well as plan amendments, from the analysis of

47. 67 Fed. Reg. at 72795 (to be codified at 36 C.F.R. §219.2(d)).

48. 323 F.3d405 (6th Cir. 2003). This case was decidedMarch 21,2003,
and fell outside of the dates covered in this survey. Although it has
been included in the narrative summary to illustrate recent trends in
the litigation tactics of the Bush Administration, it has not been in-
cluded in the case review database and is not reflected in the nu-
meric assessment.

49. Id. at 410 (emphasis added).

50. Id. (emphasis added).

their environmental impacts required by NEPA.51 All previ-
ous administrations and courts have understood NEPA to

52clearly apply to forest plans and significant amendments.
Categorical exclusions, as discussed earlier, were created so
agencies would not have to spend resources analyzing the
environmental impacts of small, insignificant projects that
clearly have no significant environmental effects.53 The
Forest Service's list of categorical exclusions currently (and
historically) includes such usually minor actions as resur-
facing parking lots, authorizing short-term use permits, and
maintaining administrative buildings.54 By contrast, the
Bush Administration has proposed the categorical exclu-
sion of entire forest plans plans that determine every ac-
tion on every acre of a national forest, which average over
1.2 million acres in size. This is an extreme position flatly
inconsistent with congressional intent behind the categori-
cal exclusion process.

In reality, all forest plans create significant environmen-
tal impacts that must be analyzed in an EIS. Land alloca-
tions, allowable activities, levels and locations of activi-
ties, and cumulative impacts are established in the forest
plan. Analysis of the impacts ofthese decisions can only be
realistically done at the forest plan level by analyzing the
overall impacts stemming from a forest plan rather than re-
lying solely on piecemeal assessments of individual pro-
jects implementing the plan. Exempting forest plans from
NEPA would allow many of the most significant forest
management decisions to forever escape environmental
review. It would also mean the Forest Service would only
present to the public its preferred forest plan rather than
having to consider alternative approaches as required un-
der NEPA.

Prior to proposing to allow forest plans to be exempted
entirely from NEPA environmental analysis, a Bush Ad-
ministration attempt to downplay the significance of forest
plan decisions and avoid analysis of their impacts was re-
jected in court. The court recognized the importance and im-
pact of forest plan decisions and their cumulative environ-
mental impacts.

In Native Ecosystems Council v. Dombeck,55 the Forest
Service was sued for violating NEPA and the NFMA in ap-
proving the Darroch-Eagle timber sale in the Gallatin Na-
tional Forest in Montana. This sale was one of many pro-
posed for the forest that included road construction, which
cumulatively would result in more roads than the forest plan
permitted. Rather than amend the forest plan and compre-
hensively consider the impacts of opening new roads, the
Forest Service was approving new road construction for in-
dividual timber sales by merely waiving the plan's road den-
sity standards for each individual sale. Without a road den-
sity waiver, the Forest Service would have been required to
close 11 miles of roads within the forest to offset the new
roads created pursuant to the Darroch-Eagle sale alone. The

51. 67 Fed. Reg. at 72797 (to be codified at 36 C.F.R. §219.6).

52. The 1982 regulations require, for example, development of the for-
est plan "and associated [EIS] required pursuant to the planning pro-
cess." 36 C.F.R. §219.5(a)(5). The 2000 regulations required a "No-
tice of Intent to prepare an [EIS] to add, modify, remove, or continue
in effect the decisions embodied in the plan." 65 Fed. Reg. at 67571
(to be codified at 36 C.F.R. §219.9(d)).

53. 40 C.F.R. §1508.4 (2003).

54. Forest Service Handbook 1909.15, 31.1 & 31.2 (1992).

55. 304 F.3d 886, 33 ELR 20042 (9th Cir. 2002).
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Forest Service argued that it need not consider the road den-
sity amendments it made for other sales in the EA for the
Darroch-Eagle timber sale because the amendments were
spread throughout the Gallatin National Forest and did not
affect conditions within the specific sale area. The court re-
jected this attempt by the Forest Service to ignore both the
road density standards contained in the forest plan and the
impacts of new road construction, stating:

[T]he national forest was the geographic unit within
which the Forest Service chose to set forth binding road
density standards in the Forest Plan. All of these sales are
proposed within the Gallatin National Forest and will
necessarily have additive effects within that manage-
ment unit. Unless the cumulative impacts of these
amendments are subject to analysis even though dis-
tantly spaced throughout the Forest, the Forest Service
will be free to amend road density standards throughout
theforestpiecemeal, without ever having to evaluate the
amendments' cumulative environmental impacts.5 6

The court found both the EA and the biological assessment
for the sale inadequate, reversed the lower court ruling up-
holding the sale, and remanded with instructions to enjoin
the sale.

Arguing Against the Viability Rule and Forest Plans
Simultaneously

The Bush Administration has simultaneously pursued its
dual goals of rendering the wildlife viability rule and forest
plans themselves unenforceable on a number of occasions.
Courts have repeatedly rejected these arguments, but they
highlight a shell game the Forest Service plays to avoid en-
vironmental and judicial review. The agency argues that
environmental review of forest plans is not warranted be-
cause plans themselves do not actually result in any im-
pacts. The agency claims that environmental impacts re-
lated to management decisions guided by a forest plan will
be reviewed at the project level, and plan provisions can be
challenged at a later date through project challenges. Then,
when defending its failure to comply with NFMA or forest
plan requirements in approving a specific project, the
agency argues that such requirements are not reviewable
because they apply only to plans, not projects. Under this
defense, any project-level challenge to NFMA require-
ments or forest plan standards would therefore be an
unreviewable programmatic challenge to the forest plan.
Using this circular logic, forest plans and plan decisions
could never be reviewed, and the wildlife viability rule
could never be enforced, which seems to be precisely the
intent. The Administration relies heavily on its expansive
interpretation of the Court's holding in Ohio Forestry
Ass 'n v. Sierra Club5 7 to bolster its claim that forest plans
are wholly unreviewable. The Bush Administration ap-
pears to read Ohio Forestry to mean forest plans are not
reviewable except in rare circumstances. The Court in
Ohio Forestry, however, held that the very specific provi-
sions of the Wayne National Forest plan in Ohio that were
challenged were not ripe for court review yet, but clearly
acknowledged that other forest plan determinations with
more direct effect could be.

56. Id. at 897 (emphasis added).

57. 523 U.S. 726, 28 ELR 21119 (1998).

In Neighbors of Cuddy Mountain v. Alexander,5 8 environ-
mental groups sued the Forest Service alleging violations of
the NFMA and NEPA in approval of the Grade/Dukes tim-
ber sale in the Payette National Forest in Idaho. The plain-
tiffs argued that the timber sale would not adequately protect
old growth-dependent species because the Forest Service
had not collected sufficient population data to comply with
the NFMA. The Bush Administration argued that the chal-
lenge to the timber sale alleging violations of the NFMA's
viability requirements was actually a challenge to
forestwide monitoring duties and unreviewable pursuant to
Ohio Forestry. The Forest Service attempted to interpret
Ohio Forestry to render its failure to comply with forestwide
viability and population monitoring requirements in ap-
proving individual timber sales unreviewable. On appeal,
the Ninth Circuit rejected this argument, stating:

Compliance with NFMA 'sforest-wide species viability re-
quirements is relevant to the lawfulness of any individual
timber sale. To hold otherwise would permit the Forest
Service to don blinders to the overall condition of a na-
tional forest each time it approved a sale, quite literally
losing sight of theforestfor the trees. This would contra-
vene "one of the fundamental purposes of Congress in en-
acting [the NFMA]: that the National Forest System be man-
aged with 'a systematic interdisciplinary approach.'5 9

The Ninth Circuit accordingly reversed the dismissal of
the lower court and remanded the case for adjudication on
the merits.

In Oregon Natural Resources Council Fund v. Fors-
gren,60 the Forest Service failed to include any specific stan-
dards or directions for protection of the federally threatened
lynx in the forest plan for the Wallowa-Whitman National
Forest in Northeast Oregon. In approving three timber sales
in the forest, the Forest Service claimed that its ESA and
NFMA viability responsibilities were satisfied by a separate
document, the nationwide Lynx Conservation Assessment
and Strategy (LCAS), even though that document was spe-
cifically never intended to satisfy any legal requirements
and was created without any public involvement. When the
failure to even consider any impacts to the lynx was chal-
lenged in federal court, the Forest Service claimed that this
challenge to the timber sales was actually a programmatic
challenge to the forest plan and barred under Ohio Forestry.
The court held that the agency could not sidestep the NFMA
with unrelated documents, but rather had to incorporate the
LCAS into the forest plan. The court stated: "The Revised
LCAS and new mapping direction are procedurally flawed
under NFMA because of the lack ofpublic involvement. De-
fendants' determination of viability based on these proce-
durally-flawed agency actions, therefore, was not reason-
able. The court enjoined the three timber sales at issue.

In Forest Guardians v. U.S. Forest Service,62 environ-
mental groups challenged authorization of the McGaffey

58. 303 F.3d 1059, 33 ELR 20043 (9th Cir. 2002).

59. Id. at 1069-70 (emphasis added).

60. 252 F. Supp. 2d 1088, 33 ELR 20184 (D. Or. 2003). This case was
decided March 11, 2003, and fell outside of the dates covered in this
survey. Although it has been included in the narrative summary to il-
lustrate recent trends in the litigation tactics of the Bush Administra-
tion, it has not been included in the case review database and is not
reflected in the numeric assessment.

61. Id. at 1103 (emphasis added).

62. 180 F. Supp. 2d 1273 (D.N.M. 2001).
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Timber Sale in the Cibola National Forest in New Mexico,
alleging the Forest Service had not collected sufficient data
about the population trends of various management indica-
tor species to fulfill the NFMA's viability regulations. The
Forest Service argued that the NFMA viability regulations
applied only to the establishment of forest plans and did not
apply to site-specific actions like timber sales. The court
found that the Forest Service's obligations under the popu-
lation monitoring requirements continued throughout the
plan's existence to assure compliance with the plan: "To
avoid an absurd result.., the National Forest Management
Act and the implementing regulations at issue apply to site

,,63specifc projects. The court also rejected the Bush Ad-
ministration's attempt to skip surveys for management indi-
cator species (MIS) and rely only on habitat data, finding
that MIS surveys are already a shortcut for assessing wild-
life viability and that the agency specifically picked MIS
species for the purpose of surveying populations:

The Forest Service was obligated as a matter of law to
acquire and analyze population data (both actual and
trend) for the five management indicator species in the
McGaffey Sale project area before rendering a decision
on theproject.., consequently, there is generally no rea-
son to further short-cut the management monitoring pro-
cess by relying only on habitat trends to p4roject manage-
ment indicator species population data.

The court found that the record contained insufficient
hard population data, only unsupported conclusory state-
ments, and rejected the Forest Service's attempt to ignore
its responsibilities.

Other Proposed NFMA Regulation Changes

The Bush Administration has proposed a number of other
changes to the NFMA planning regulations, which reflect
an agenda of reducing environmental protections, public
oversight, and scientific input. The Bush regulations would
turn management of forest uses on its head by creating an
explicit presumption that all national forest lands are open
to all uses except those specifically prohibited.65 This "open
unless posted closed" policy would undermine the efforts
of many local forest managers to manage such contentious
issues as motorized recreation with "closed unless posted
open" policies.

The Bush Administration's proposed NFMA regulations
are also noteworthy for what they leave out. The proposed
rule rejects the Committee of Scientists' recommendation to
make ecological sustainability the cornerstone of forest
management by eliminating the priority given to ecological

63. Ild. at 1280 (emphasis added).

64. Ild. at 1281-82 (emphasis added).

65.

National Forest System lands are generally suitable for a vari-
ety of uses such as outdoor recreation, livestock grazing, tim-
ber harvest, energy resource development, mining activities,
watershed restoration, cultural and heritage interpretation,
and other uses. Rather than determine the suitability of all
lands for all uses, a plan should assume that all lands are po-
tentially suitable for a variety of uses except when specific ar-
eas are identified and determined not to be suited for one or
more uses.

67 Fed. Reg. at 72796 (to be codified at 36 C.F.R. §219.4).

sustainability in the 2000 regulations.66 This approach was
based on a recognition that economic and social
sustainability cannot be achieved in national forest manage-
ment if the ecosystems on which they depend are not sus-
tained. The proposed regulation leaves out a simple cost-
benefit assessment in the 2000 regulations that required the
costs of timber production to be justified by ecological, so-
cial, or economic benefits, contending "this requirement
goes far beyond the statutory language of [the] NFMA. 6 A
provision in the 2000 regulations allowing forest managers
the flexibility to give roadless areas on their national forests
a level of protection short of wilderness designation but
greater than roaded areas was left behind.68 Another promis-
ing provision of the 2000 regulations that will be discarded
requires a "reasonable expectation that anticipated funding
is adequate to complete any required monitoring and evalu-
ation prior to authorizing a site-specific action."69 The 1982
regulations requiring that "off-road vehicle use shall be
planned and implemented to protect land and other re-
sources, promote public safety, and minimize conflicts with
other uses of the National Forest System lands" would be re-
pealed, as would requirements that "forest planning shall
evaluate the potential effects of vehicle use off-roads and...
classify areas and trails of National Forest System lands as
to whether or not off-road vehicle use may be permitted.",70

Using Wildfires to Eliminate Environmental Protections

The Bush Administration is using the fear of inevitable and
frequently positive wildfires as cover to pursue a long-held
industry goal of eliminating environmental protections and
public oversight on national forests. This Administration
has come up with an innovative way to "fight" wildfires by
cutting the public out of forest management decisions. In
fact, rather than proposing an on-the-ground strategy, Presi-
dent Bush's flagship forest policy the Healthy Forests Ini-
tiative (HFI) focuses almost exclusively on eliminating
public involvement and government transparency in forest
management decisions as a means of fire prevention. Fur-
ther, there is no effort on the part of this Administration to
focus limited fire prevention resources in and around com-
munities where they will be most effective in protecting
lives and property. Instead, there is an insistence on allow-
ing fire-prevention projects deep in forests far from commu-
nities where they are likely to be ineffective unless based on
carefully developed ecological criteria, which they are not.

The Administration pursues this misguided strategy in
spite of numerous reports documenting that public partici-
pation is not the cause of the Forest Service's inability to ad-
equately manage wildfires.7 

1 To the contrary, public in-

66. The 2000 regulations state "the first priority for stewardship of the
national forests and grasslands is to maintain or restore ecological
sustainability to provide a sustainable flow of uses, values, products,
and services from these lands." 65 Fed. Reg. at 67574 (to be codified
at 36 C.F.R. §219.19).

67. 67 Fed. Reg. at 72790.

68. 65 Fed. Reg. at 67571 (to be codified at 36 C.F.R. §219.9(b)(8)).

69. ld. at 67572 (to be codified at 36 C.F.R. §219.11(b)).

70. 36 C.F.R. §219.21(g).

71. U.S. GENERAL ACCOUNTING OFFICE (GAO), FOREST SERVICE:

INFORMATION ON DECISIONS INVOLVING FUELS REDUCTION AC-
TIVITIES (2003) (GAO-03-689R) (more than 95% of fuel reduction
projects were ready for implementation within the standard 90-day
review period); U.S. GAO, FOREST SERVICE: APPEALS AND LITI-
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