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FUNCTIONAL PARENTING AND DYSFUNCTIONAL ABORTION
POLICY: REFORMING PARENTAL INVOLVEMENT LEGISLATION*

Maya Manian

Abortion-related parental involvement mandates raise important family law issues about the scope of parents' power over their

children's intimate decisions. While there has been extensive scholarly attention paid to the problems with parental involvement

laws, relatively little has been said about strategies for reforming these laws. This article suggests using insights from family

law relating to functional parenthood and third party caregiving as a basis for crafting more capacious methods of ensuring adult

guidance for teenage girls facing an unplanned pregnancy. Recent developments in family law bolster the case for reforming

parental involvement legislation to allow teenagers to consult with designated adults other than parents or judges. Enlisting

other trusted members of the community to assist pregnant teenagers should assuage those who want to guarantee that

adolescents consult with an adult in a time of crisis, while also protecting teenagers who reasonably fear discussing pregnancy

with their parents.

Key Points for the Family Court Community:

* Many scholars have noted that abortion-related parental involvement mandates are in need of reform, but relatively little

has been said about strategies for reforming these laws.

* Insights from family law relating to functional parenthood and third party caregiving provide a sound basis for reform,
particularly by bolstering the case for rewriting parental involvement legislation to allow teenagers to consult with

designated adults other than parents or judges.

* Enlisting other trusted members of the community to assist pregnant teenagers serves the dual goals of (i) assuaging

those who want to guarantee that adolescents consult with an adult in a time of crisis, and (ii) protecting teenagers who

reasonably fear discussing pregnancy with their parents.

Keywords: abortion; minors; judicial bypass; parental consent; functional parent; third-party caregiver

INTRODUCTION

The United States has the highest rate of teenage pregnancy, birth and abortion of any developed
nation.' Both the federal and state governments have responded to the problem of teenage pregnancy
with numerous legislative and policy proposals, many of which conflict with one another. Some
advocate for abstinence-only education, while others push for comprehensive sex education. Some
advocate for restricting access to contraception, while others push for expanding access to contra-
ceptive services. Most controversially, many state legislatures have adopted parental consent or notice
statutes for adolescents seeking abortion care. Abortion-related parental involvement laws raise
important family law issues about the scope and limits of parents' right to exercise a veto over their
children's intimate decisions.2

Under current law, how pregnancy affects an adolescent's autonomy within the family depends
on which path she chooses. The law treats a pregnant teenager very differently if she chooses to
terminate the pregnancy rather than give birth. In states with parental notice or consent mandates,
which are the vast majority of states, teenage girls facing an unplanned pregnancy must obtain
permission from a parent or alternatively from a judge to receive abortion care. In contrast, states
typically exempt other similarly sensitive medical care from parental involvement, particularly
exempting medical care related to sexual activity. All states allow minors to obtain treatment for
sexually transmitted infection without notifying their parents and many states allow minors to
receive contraceptive services without involving a parent. States overwhelmingly allow a teenage
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girl to independently consent to pregnancy care and medical treatment for her child, and even to
give up her child for adoption, without notice to her parents, yet require parental notice or consent
for abortion.3

As of January 1, 2012, thirty-seven states mandate parental involvement in a minor's decision to
have an abortion and permit a judicial bypass alternative, as constitutionally required.4 Only six states
have never passed a parental involvement law.5 The popularity of legislation mandating parental
involvement with abortion is quite striking, especially in contrast to the autonomy almost all states
grant to minors who choose to carry a pregnancy to term.

Scholars have paid extensive attention to the problems with parental involvement legislation, but
have said relatively little about strategies for reforming these laws, despite the fact that court
challenges have failed in most jurisdictions and complete repeal seems politically unlikely.6 Whether
or not one agrees that mandated parental involvement is a good idea, these laws are here to stay.7

This Article suggests using family law as a foundation for reforming parental involvement leg-
islation. Family law can be used to shape abortion policy in ways that support both healthy family
functioning and access to safe abortion care.8 Scholars who support abortion rights have thus far
failed to link developments in family law with the debates about parental involvement in abortion
law. I argue that family law's insights on functional parenting and third party caregiving provide a
basis for crafting more capacious methods of ensuring adult guidance for teenage girls facing an
unplanned pregnancy. Both the doctrinal changes family law has already undertaken to accommo-
date non-biological adult-child relationships and the scholarly literature on "community parenting"
are resources that advocates for youth could tap into in the abortion context.9 Family law's recog-
nition of pluralism in family life bolsters the case for recasting parental involvement laws in ways
that would better reflect the complex structures of today's families. While family law scholarship
and doctrine have increasingly acknowledged the variety of adults who play important roles in
children's lives, abortion law remains stuck in an antiquated parent versus state binary.

More specifically, I argue that developments in family law bolster the case for amending parental
involvement statutes to allow teenagers to consult with designated adults other than parents or
judges. Enlisting other trusted members of the community to assist pregnant teenagers should
assuage those who want to guarantee that adolescents consult with an adult in a time of crisis, while
also giving leeway to the well-documented concern that some teenagers reasonably fear discussing
sexuality and pregnancy with their parents. A number of state statutes have already expanded
options for girls seeking abortion care, by permitting adolescents to consult with relatives or health-
care professionals in lieu of a parent or a judge.' These statutes recognize that a judge, who has no
prior relationship with the minor and must conduct an interrogation in the context of a formal
judicial proceeding, can offer pregnant teenagers little help or counseling. Although parental
involvement laws are most likely motivated by a desire to thwart access to abortion and shame
teenage girls," I take the Supreme Court's justification-that these laws primarily aim to ensure
sound decision-making for the pregnant minor-at face value in order to imagine a better compro-
mise than judicial bypass. In many cases, other adults in the community will be better situated than
judges to help a pregnant minor secure a sound decision-making process. Since parental involve-
ment laws should serve the well-being of teenage girls, as the Supreme Court's rationale supporting
such legislation reflects, these laws should be crafted to truly provide teenagers with adult counsel
as opposed to mere judicial scrutiny.

This Article proceeds in three Parts. Part I explains the Supreme Court's rationale for upholding
parental involvement legislation, which primarily rests on ensuring good decision-making for ado-
lescents considering abortion. Part II argues that mandated parental involvement and the judicial
bypass alternative fail to meet the goal of improved adolescent decision-making or otherwise
to improve health outcomes for pregnant teenagers, as evidenced by numerous studies. Part III
proposes building on family law's insights relating to functional parenting and third party caregiv-
ing to frame the case for amending parental involvement laws to include other adults. State legis-
latures should rewrite parental involvement statutes to allow teenage girls to consult with parental
surrogates-designated adults other than parents or judges-prior to receiving abortion care. This
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statutory reform would better protect the health and well-being of teenage girls considering
abortion.

I. THE RATIONALE FOR MANDATED PARENTAL
INVOLVEMENT AND JUDICIAL BYPASS

The conventional framing of the family in U.S. law "embrace[s] the image of a triangle to describe
the allocation of legal authority over childrearing," with parents, children and the state standing at each
point of the triangle.12 Balancing the interests of child, parent and state has been an ongoing struggle
at the federal and state levels across various family law issues.

In the context of sexual and reproductive decision-making, the U.S. Supreme Court has
struggled to balance the respective interests of child, parent and state. For example, in Carey v.
Population Services International, the Court held that minors, like adults, possess a fundamental
constitutional right to access contraceptives.13 The Court acknowledged that the question of the
state's power to regulate constitutionally protected conduct when engaged in by minors "is a vexing
one, perhaps not susceptible of precise answer,"14 but nevertheless struck down a state law prohib-
iting distribution of contraceptives to those under sixteen." The Court found that the state's desire
to deter minors' sexual activity "by increasing the hazards attendant on it" was insufficient justi-
fication to infringe upon a minor's constitutional rights.'6 Furthermore, the Court rejected the argu-
ment that an exception granting physicians the discretion to provide minors with contraceptives
saved the statute. The Court emphasized that the state could not grant a third party the right to
arbitrarily veto a minor's exercise of her privacy rights, a thread of reasoning the Court later
followed in the adolescent abortion cases.'7

With respect to abortion, since the Supreme Court's decision in Bellotti v. Baird ("Bellotti H1") in
1979," laws requiring parental involvement in minor abortion decisions have been constitutional,
provided that the laws offer an alternative such as judicial bypass.19 Bellotti II found that minors' right
to access abortion could be restricted for three reasons: "the peculiar vulnerability of children; their
inability to make critical decisions in an informed, mature manner; and the importance of the parental
role in child rearing."20 Bellotti II held that parental consent legislation with an expeditious and
confidential judicial bypass alternative appropriately balanced the minor's constitutional right to
access abortion with parents' right to control their child's upbringing and the state's interest in
protecting vulnerable and immature minors.21

Furthermore, Bellotti II made clear that parents could not exercise a veto over a minor's decision
to obtain an abortion; rather, parental or judicial involvement served to ensure better decision-
making since "immature minors often lack the ability to make fully informed choices."2 2 Therefore,
a minor whose parent denied consent could nevertheless go on to seek permission from an alter-
native adult such as a judge.2 3 Importantly, Justice Powell's opinion explicitly noted that the alter-
native to parental consent need not be a formal judicial hearing, but rather could be a more
informal alternative forum. 24

The Court's refusal to allow a parental veto and its requirement of an alternative to parental consent
is pivotal to understanding the Court's balancing of the interests at stake in parental involvement
laws.25 Bellotti H's reasoning indicates that the justification for mandated parental involvement and
judicial bypass is to ensure better decision-making for the minor. Although the Court recognized
parents' right to control their children's upbringing and to have a voice in the abortion decision, in
balancing the various interests at stake it refused to place the parents' right above the girl's repro-
ductive rights-otherwise allowing judicial bypass or other alternatives would make no sense.2 6

Bellotti II presented judicial bypass as a workable compromise, one that would in theory ensure adult
guidance to pregnant teenagers while still guaranteeing that minors could exercise their right to obtain
abortion care.2 7

Judges in bypass hearings may authorize a minor's abortion care after determining: (1) that the
minor is sufficiently mature to choose an abortion without involving a parent, or in the alternative (2)
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that the abortion is in her best interests.28 As discussed in the following section, studies analyzing the
actual operation of parental involvement laws demonstrate the failure of judicial bypass to serve as a
fair compromise that improves adolescent decision-making.

II. DYSFUNCTIONAL ABORTION POLICY

Taking the Supreme Court's justification for mandated parental involvement at face value, these
laws should be improving adolescent decision-making and thereby, presumably, improving outcomes
of health and well-being for pregnant teenagers. Assuming that the primary purpose of mandated
parental involvement and judicial bypass is to ensure better adolescent decision-making, the evidence
shows that parental involvement regimes fail to meet that objective. Part II argues that mandated (as
opposed to voluntary) parental involvement, even with the judicial bypass alternative, does not
generally improve adolescent decision-making or otherwise improve health outcomes for pregnant
teenagers. Since others have extensively criticized the operation of parental involvement laws and
judicial bypass, this Part briefly summarizes those critiques as well as public health studies on the
effects of legally mandated parental involvement. Decades of studies on the efficacy of parental
involvement legislation demonstrate that these laws harm more than they help adolescent girls.

Given the widespread and long-term existence of parental involvement laws, public health
researchers, sociologists, and legal scholars have extensively studied the safety and efficacy of
mandated parental involvement and judicial bypass procedures across various states. Although paren-
tal involvement laws vary in their details, minors seeking abortion care generally face a similar series
of obstacles, both legal and practical. Adolescents often first discover the requirement of parental
consent or notice upon contacting a clinic that provides abortion care.29 Reproductive healthcare
providers bear the responsibility of ensuring that the minor has met the laws' mandates-failure to do
so subjects the healthcare provider to civil and even criminal liability.30 Clinics differ in their protocols
for validating parental notice or consent depending on state law, with some confirming by mail or
telephone, some requiring the parent to sign a notarized form, and some requiring the presence of a
parent while the minor is at the clinic.3' If a minor does not wish to involve a parent, typically clinic
staff informs the minor about the bypass process. Some clinics facilitate minors' access to the courts
or to a lawyer, but the level of assistance available to help adolescents navigate the bypass process
varies widely.32 In addition to surmounting the parental consent or bypass procedures, minors also face
the additional legal burdens placed on abortion access for all women, such as biased counseling,
lengthy waiting periods, and mandatory ultrasounds.33 Furthermore, minors must cope with practical
obstacles to accessing abortion care, such as finding transportation to an abortion provider, gathering
funds to pay for the services, and obtaining time off from school for clinic appointments and the
bypass hearing.34

If a minor manages to find her way to a bypass hearing, more stressors await. Minors who have
been subjected to the bypass process describe the experience as traumatic and stress inducing, not as
a space in which they can better process their decision.35 The Supreme Court in Bellotti II demanded
that bypass procedures be anonymous and expeditious, but research indicates that the bypass process
often fails to satisfy these requirements. Instead, "[s]urveys have found judges and court personnel to
be unaware of the existence and requirements of the judicial bypass procedure or insensitive to what
might be a harrowing and traumatic experience for the minor."36 Court personnel charged with helping
minors through the bypass procedure have been shown to be ignorant of the law, to cause unnecessary
delays in the process, and even to have engaged in outright misconduct. Court staff have sometimes
denied the existence of the bypass process or declared that the minor must consider alternatives such
as adoption. Judges have mandated pro-life counseling or appointed an attorney for the fetus at the
bypass hearing. These practices undermine the notion that the judicial bypass alternative suffices to
ensure both sound decision-making and access to abortion care.37 Moreover, in spite of the Supreme
Court's requirement of anonymity, the bypass process can expose a teenager's identity, particularly in
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a small town.38 Finally, it is important to recognize that the time from the initial filing of a bypass
petition to a final ruling can take anywhere from one to three weeks, a significant delay in the context
of abortion care.39

Despite the various hurdles of the bypass process, studies have also shown that, for those minors
who are able to navigate the system, the vast majority of bypass petitions are granted. The high rate
of approval raises the question: what purpose does the bypass process serve?40 Given that judges
approve most bypass petitions (with the exception of some pro-life judges who consistently deny these
petitions), Carol Sanger argues that bypass hearings are reminiscent of the sham divorce trials of the
pre-no-fault divorce era.4 ' Judges face a perplexing problem in handling bypass petitions. The judge
in a bypass hearing, often a family court judge,4 2 must determine whether a minor is mature enough
to make the decision to seek abortion care on her own, or in the alternative, if she is immature whether
obtaining an abortion is in her best interests. As judges themselves have noted, "the paradox" of the
Court's compromise is "there is nothing really to decide," for "how can a girl or young woman be too
immature to decide whether to have a baby, but mature enough to go through pregnancy, give birth,
and make a thousand important decisions regarding how to nurture, raise and educate the child." 43

Judges have repeatedly described the bypass hearing as a "rubber stamp" designed to "harass kids"
and thwart access to abortion.4 4 Many judges simply refuse to hear bypass petitions, recusing
themselves from bypass cases altogether (in some cases out of concern for re-election), resulting in
forum deprivation for teenage girls. 4 5

Scholars who have extensively analyzed the bypass process conclude that the judicial hearings
operate primarily as a means to shame teenage girls seeking abortion care.46 Carol Sanger succinctly
sums up the view of many critics: "[P]arental involvement statutes, while often couched in the language
of family togetherness and child protection, are less concerned with developing sound or nuanced
family policies in the area of adolescent reproduction than with securing a set of political goals aimed
at thwarting access to abortion, restoring parental authority, and punishing girls for having sex."47

Sanger argues that the harms that flow from judicial bypass include not only the risk of medical harm
due to delay, but also the dignitary harms that arise from the humiliation inflicted by the bypass hearing
itself.48 Judges interrogate girls about the most intimate aspects of their lives, in some cases asking
inappropriate and irrelevant questions such as demanding to know where and how often they had sex.49

Moreover, public health research on the impact of parental involvement legislation on teenagers
also indicates that these laws do not further the goal of better decision-making by teenagers dealing
with an unplanned pregnancy. Neither do these laws improve parent-child communication, protect
teenagers' health, or reduce the number of abortions. Instead, evidence suggests that mandated
parental involvement with abortion is unnecessary in many cases and harmful in some others.0

A 2009 literature review identified twenty-nine studies of parental involvement legislation's impact
on a range of outcomes for teenagers' sexual and reproductive health.5' The clearest impact of parental
involvement laws "is the increase in the number of minors who travel outside their home state to
obtain [abortion] services in states that do not have [parental involvement] laws or that have less
restrictive ones."5 2 The studies also suggest that "parental involvement laws have little impact on
minors' abortion rate and, by extension, on birthrates and pregnancy rates."53 A recent national study
assessed whether depression and low self-esteem follow abortion among adolescents, an especially
popular claim after the Supreme Court emphasized concern for alleged post-abortion trauma in
Gonzales v. Carhart.54 The study found that adolescents do not appear to be at elevated risk for
depression or low self-esteem after having an abortion.

Furthermore, a number of studies show that more than half of all teenagers already notify at least
one parent about their pregnancy and decision to seek an abortion.56 Evidence demonstrates that the
younger the minor, the more likely she will notify a parent or other adult; even in states without
parental involvement laws, parents know of abortion decisions for ninety percent of minors under age
fifteen.57 Minors are more inclined to discuss a pregnancy with a parent in families with "open
communication about sex and contraception prior to pregnancy."5' Research indicates that minors
subject to parental involvement mandates are more likely to notify their parents of a pregnancy rather
than relying on the judicial bypass option "if they perceived maternal support."59 Instead of legal
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interventions, "in the long run, parents themselves, not the courts, can best ensure that they are
involved in time to make a difference."6 0

Concerns that mandated parental involvement will delay access to various kinds of medical
treatment have led to widespread law reform on minors' access to sensitive medical care. With the
exception of abortion, the trend in the last thirty years has been to increase minors' access to sensitive
healthcare such as contraceptive services, treatment for sexually transmitted infections, prenatal care,
drug treatment, and mental health treatment.6' Twenty of the leading medical and health care orga-
nizations have policies supporting parental involvement in adolescent abortion care, but not at the
expense of a minor's right to confidentiality.6 2 For adolescent girls, delays can be particularly
problematic since teenagers are often slow to recognize their pregnancies and the health risks of
abortion increase significantly at later stages of pregnancy.63

Studies also confirm what should be no surprise-that the bypass hearings cause significant
psychological distress.6 4 Teenage girls who do not discuss their pregnancy with their parents often
have weighty fears about forced disclosure, including fear of being kicked out of their family home
or fear of abuse.65 Their only other option is equally distressing, since to prove her maturity to a judge,
the girl must discuss the most intimate details of her life to a complete stranger in a courtroom
environment that would intimidate most adults.6 6

The Supreme Court presented the judicial bypass alternative to parental consent as a workable
compromise that would improve adolescent decision-making, but analysis of the actual operation of
mandated parental involvement and the bypass process attests to the contrary. Given that repeal of
these laws remains politically unlikely in the many jurisdictions where court challenges have failed,
we must find a better alternative than judicial bypass. Of course, political realities could make even
mere amendment as opposed to complete repeal of parental involvement statutes difficult-but
insights from family law may help reframe and push forward reform. Recent developments in family
law suggest that expanding the pool of adults adolescents may consult prior to receiving abortion care
may succeed where judicial bypass has failed.

III. FAMILY LAW AND FUNCTIONAL PARENTING-A FOUNDATION FOR REFORM

Family law provides a rich-but underutilized-resource to instigate reform of parental involve-
ment legislation. This Part recommends using insights from family law on the importance of "func-
tional" parents and other third parties to help us develop safer and more effective methods to satisfy
the perceived need to mandate adult approval for teenagers seeking abortion care. Reproductive rights
advocates have long considered third party, non-parental consent an improved option for minors
seeking abortion care, but have not made much headway pushing that claim from an abortion rights
perspective. Family law provides another foundation for generating alternatives to the strict binary of
parental or judicial sanction for minors' abortion care. In particular, family law buttresses calls for
reformulating parental involvement legislation to permit adolescents to obtain consent from trusted
adults other than parents and in lieu of a formal judicial interrogation.

Family law doctrine has increasingly recognized the important role that adults other than parents
play in children's lives. This is not a new trend, nor is the recognition of the importance of adults
outside the nuclear family a novel proposition. In 1977, in Moore v. City of East Cleveland, the
Supreme Court struck down a housing ordinance limiting occupancy to members of a single family
and defining family in narrow and formalistic terms.67 Moore declared: "Ours is by no means a
tradition limited to respect for the bonds uniting the members of the nuclear family. The tradition of
uncles, aunts, cousins, and especially grandparents sharing a household along with parents and
children has roots equally venerable and equally deserving of constitutional recognition."68

Family law's acknowledgment of the importance of adults who are not parents, historically referred
to as "third parties" or "legal strangers" to the child, has extended to the point that today functioning
in a parent-like role can lead to becoming a parent. Although it remains clear that only parents possess
the constitutional right to control their children's upbringing, who counts as a parent has become
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increasingly complex.6 9 In family law, "[c]ase law, statutes, and the literature now comfortably discuss
a variety of types of parents-foster parents, birth parents, biological parents, intended parents,
adoptive parents, legal parents, genetic parents, gestational parents (or mothers), surrogate parents (or
mothers), de facto parents, parents by estoppel, and psychological parents-to name the most promi-
nent examples."o7 Adults who formerly might have been considered a legal stranger to a child may now
be recognized by the law as having rights and obligations towards a child with whom they have no
biological or formal legal connection. The case law employs various legal formulations to describe
functional parents and differing tests to screen out who qualifies as a functional parent.7' Some
jurisdictions employ the term "psychological parent" or "de facto parent" to confer a parent-like status
on an adult who has undertaken significant day-to-day caretaking of a child and established a close
bond. Courts also speak of "equitable parenthood" or the in loco parentis doctrine "to create parental
rights analogous to those of a biological parent" where an adult has held himself or herself out as a
parent to the child.7 2 Modern family law's "functional turn" has exploded the notion that children have
only two "natural" parents who must be their sole caregivers, with the state as the only alternative in
the absence of parents.73 This functional approach to the family exemplifies family law's ongoing
efforts "to reflect more accurately the reality of family life." 74

For example, case law has not only accorded legal recognition to those who function in traditional
parental roles, but has even recognized more than two legal parents for one child. In Jacob v.
Shultz-Jacob, a Pennsylvania court found that three adults-the two biological parents and a third
functional parent-could jointly exercise parental rights to custody and obligations of child support
upon dissolution of the relationship between the biological parent and functional parent.75 In A.A. v.
B.B., an Ontario court recognized three parents to a child conceived by a same-sex couple and their
male friend while the relationship between the couple was still ongoing.76 The two women in the
relationship wanted to be recognized as parents while retaining ties with the child's genetic father who
played a beneficial role in the child's life, an increasingly common phenomenon. Although legal
recognition of "multiparentage" is unusual, these cases represent family law's growing acknowledge-
ment that often more than two adults, and adults other than parents as traditionally understood, serve
important functions in children's lives.78

The American Law Institute's (ALI) Principles of the Law of Family Dissolution also recognize
that third parties can play a significant role in a child's life by establishing two alternative parental
statuses, "parent by estoppel" and "de facto parent."79 The ALI Principles' recognition of a "de facto
parent," defined as a third party who has undertaken significant caretaking responsibilities for a child,
particularly illustrates family law's acceptance of the value of parental surrogates in children's lives.8

A "parent by estoppel" holds the child out as his or her own and thereby obtains the full obligations
and rights of a biological parent." In contrast, de facto parents have no biological or legal connection
to a child and need not hold out the child as their own, but nevertheless retain parent-like rights to
maintain a relationship with the child through visitation-despite the major intrusion on parental
control that visitation rights entail.82

Moving beyond functional parenthood, even adults who might not qualify as a de facto parent
may assert rights to a relationship with a child. All fifty states have statutes allowing for third
parties to seek visitation against a parent's wishes-grandparents being the paradigmatic example.
The Supreme Court's ruling in Troxel v. Granville, a notably circumscribed decision on a parent's
right to block grandparent visitation, did little to undercut these third-party visitation statutes.83 In
Troxel, Justice O'Connor's controlling plurality opinion held that courts must give "special weight"
to a fit parent's determination of her child's best interests, but otherwise established no broad rule
limiting non-parent visitation laws.84 The various opinions in Troxel "scrupulously avoid[ed] any
strong endorsement of parental rights."" The decision therefore has had limited practical impact
and "induced no startling or radical changes with respect to third-party visitation."8 6 Although
Troxel granted a sliver of deference to parental rights, the plurality also acknowledged the "chang-
ing realities of the American family" and confirmed the important role that third parties play in
today's pluralistic families: "The demographic changes of the past century make it difficult to speak
of an average American family. . . . persons outside the nuclear family are called upon with increas-
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ing frequency to assist in the everyday tasks of childrearing."" Minority communities in particular
rely heavily on parental surrogates in childrearing, as a number of scholars have discussed.88

Numerous cases post-Troxel permit nonparents to exercise "custodial fragments"-most impor-
tantly visitation rights-which represent a significant intrusion upon parental control over their
child's upbringing.8 9

It is important to note that, in spite of these advances in the doctrine, functional definitions of
parentage and recognition of third-party rights remain hotly contested in a number of jurisdictions.
There are some who resist granting legal rights to functional parents and other third parties, particu-
larly in the context of same-sex families.9 0 Even scholars who favor more expansive definitions of
parentage acknowledge that granting legal rights to third parties has costs to both parents and
children.9 ' Nevertheless, legal recognition of functional parents and of third party caregiving generally
has become more widely employed and firmly entrenched in the past two decades.9 2 Family law's
future lies in recognizing diverse family forms.9 3

Family law scholarship has elaborated on these doctrinal trends and urged even greater "recogni-
tion of all the relevant adults in a child's life."94 The literature on what one scholar calls "community
parenting" investigates not only the legal recognition of multiple forms of parentage and multiple
parents, but also explores the significance of parental "outsourcing" of childrearing functions to third
parties.95 Although multiple actors besides parents have always been involved in childrearing, the
greater demands of the modern workforce and women's increased participation in that workforce has
accelerated the outsourcing of parental functions.9 6 In modem family law, "parenthood, as practiced
and understood, consists of many parts that can be disaggregated and delegated."97 This disaggregation
and delegation means that many children, and particularly adolescents who may be more engaged with
the outside world than their world at home, have multiple adults who figure in their lives as sources
of advice and counsel. Much of modem childrearing takes place "between home and school by
individuals other than parents [or] state actors."98

Scholars assessing the child welfare system have also rejected the false dichotomy between parents
and the state, particularly in cases involving poverty-related neglect as opposed to severe abuse.
Rather than abandoning struggling parents to their "privacy" until they default on their parental role
and the state intervenes to remove the children, these scholars urge greater recognition of the
importance of extended community to parents and children.99 Dorothy Roberts reminds us that
"communities affect children's development, well-being, and life chances."' Clare Huntington
proposes employing a collaborative process in juvenile dependency law that would involve "conven-
[ing] a conference with immediate and extended family members, and other important people in the
child's life, such as teachers or religious leaders, to decide how to protect the child and support the
parents."' A more collaborative approach, rather than the adversarial approach modeled in court
processes, recognizes "the community as a resource for the family" in ways that would allow children
to remain with adults with whom they have a meaningful relationship.10 2

In sum, family law scholars have unmasked numerous existing examples of community parenting,
and highlighted the need for wider reforms throughout the law that move beyond the parent/state
binary in addressing children's needs.'0 3 Both the doctrinal changes already well underway accom-
modating nonbiological adult-child relationships and the scholarly literature advocating further
reform are resources that advocates could mine to support legal reform in the abortion context. Family
law's recognition of pluralism in family life bolsters the case for modernizing parental involvement
laws to better reflect the complex structures of today's families. While family law scholarship and
doctrine acknowledge the variety of adults who play important roles in children's lives, abortion law
remains entrenched in an antiquated parent/state binary.

A few scholars have suggested restructuring parental involvement mandates to permit pregnant
teenage girls to consult with other designated adults as an alternative to parental consent and
judicial bypass.0 4 One scholar who conducted extensive studies of the judicial bypass process
argues that "if the focus of these laws is truly to enhance the decision-making of minors, utilization
of trusted and knowledgeable adults is a more appropriate option than forcing minors into the legal
system, a process that is burdensome, frightening, and of no demonstrable benefit."' Even Bellotti
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II noted that "much can be said for employing procedures and a forum less formal than those
associated with a court of general jurisdiction."'06 Enlisting other members of the community
should assuage those who want to ensure that minors have adult guidance prior to receiving abor-
tion care, but also address the reality that not all teenagers can safely discuss an unplanned preg-
nancy with a parent. Older adolescents especially may find talking to a trusted adult other than their
parent a better source of support than a stranger in judges' robes, particularly when discussing
sensitive issues related to pregnancy resolution.

Of course, adding other adults to "parental" involvement laws will not satisfy those who wish to
reassert parental control or those opposed to abortion. Further, perhaps for some parents expanding
parental involvement legislation to include parental surrogates may feel like more of a diminishment
of parental rights than allowing judicial bypass. However, as discussed above in Part I, the Supreme
Court in Bellotti II made clear that the constitutionally defensible purpose for allowing parental
involvement mandates while also requiring a bypass alternative is to ensure better decision-making-
helping minors "make fully informed choices that take account of both immediate and long-range
consequences"-not to merely reinforce parental authority or thwart access to abortion.' Options
other than just parents and judges would truly serve to provide adult guidance as opposed to mere
judicial scrutiny.' As Naomi Cahn has emphasized, "Instead of reifying a dichotomy between the
interests of parents and the interests of children, we should recognize that, in most cases, they overlap
significantly"'09 Both parents and children benefit from a better decision-making process. Employing
the notion of functional parenting in the abortion context protects the well-being of adolescents and
should not be seen as a greater threat to parental rights than a judicial bypass.

A small minority of states with parental involvement laws have expanded options for girls beyond
the parent/state authoritarian binary, but typically in a very limited fashion. Currently, six states with
parental involvement laws permit a minor to obtain an abortion if she involves an adult other than a
parent in the decision."0 A few states allow adolescent girls to obtain consent or notice from relatives
other than parents, such as grandparents, aunts and uncles, or siblings over a certain age threshold, but
otherwise mandate judicial bypass."' Several of these states that permit involvement of extended
family require that the minor have lived with the relative for six months prior to her request for
abortion care, which is a significant limitation.112 Four states allow girls to obtain consent from a
healthcare professional in lieu of parental consent or judicial bypass."3 Connecticut takes a different
approach, eschewing parental consent entirely and instead mandating extensive counseling prior to a
minor receiving an abortion. Connecticut's law requires the counseling to be noncoercive, objective,
and to explore all pregnancy options and the possibility of parental involvement.114

Building on family law's recognition of extended networks of caregivers in children's lives, we
could develop more creative solutions to the perceived need to mandate that teenagers seeking
abortion care consult with an adult. Statutes could be amended to authorize minors to notify or
obtain permission for abortion care from statutorily designated adults other than parents or judges,
but without additional limitations such as cohabitation requirements or a showing of past abuse.
Although one possibility would be to allow minors to determine which adult they would involve in
their decision-making process, a minor-driven selection may raise concerns such as wayward teen-
agers choosing inappropriate third parties or choosing a predatory older male who caused the
pregnancy. Instead, following family law's functional turn, we could consider which other adults
typically function in parent-like roles in many adolescents' lives. These should be adults who likely
have established relationships with teenagers or who can be trusted to serve in a counseling role at
a time of crisis. A definitive analysis of all possible parental surrogates that could be included in a
reformed parental involvement statute is beyond the scope of this article. Below, I sketch out three
categories of other adults, ideally all of whom should be included as alternatives to parents and
judges: (1) functional parents and extended family members; (2) community members such as
school counselors, school nurses, and clergy; (3) licensed counselors and mental health profession-
als. Teenagers should be able to consult with any one of these designated adults to obtain the
necessary permission prior to receiving abortion care, without having to go through the ordeal of
a formal judicial hearing.
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First, at a minimum, a reasonable compromise between total repeal and maintaining the status quo
in parental involvement laws would be to permit minors to involve not only legally recognized
functional parents but also extended family members, such as grandparents, aunts or uncles, siblings,
or cousins who meet threshold age requirements."5 For example, Wisconsin's parental consent law
permits minors to obtain consent from an adult family member at least twenty-five years old, including
a grandparent, aunt or uncle, or sibling." 6 Particularly in minority communities, adolescents turn to
adult relatives other than parents in times of crisis. Studies suggest that African-American and
Hispanic teens are significantly overrepresented among minors seeking a judicial bypass."' In one
study conducted with African-American minors, more than ninety-five percent of study participants
consulted either a parent or other adult about the decision to have an abortion; of the ninety-five
percent, close to thirty percent turned to a "parent surrogate" (usually a close relative) rather than a
parent."8 The study authors noted, "The fact that so many of the young women in our study whose
parents did not fulfill their appropriate roles had clearly identifiable adults to whom they could turn is
evidence of strong, not weak, family systems.""19

Second, statutes should also designate other trusted adults who have training or experience
counseling adolescents in crisis and who are likely to have existing relationships with teenagers in
their community, such as school guidance counselors, school nurses, social workers, and clergy
members, as additional resources for teenagers deciding how to resolve their pregnancy.120 Child
welfare law provides a useful analogy here. In the child welfare context, "[r]esearch has demonstrated
that ties to the community are particularly important to help an at-risk child overcome difficult family
circumstances and that emotional support outside of the immediate family can be a crucial protective
factor for children who grow up in high-risk environments."121 California adopted a statute recogniz-
ing the importance of community to children in dependency proceedings, by allowing placement with
a "nonrelative extended family member."12 2 The statute allows placement with "any adult caregiver
who has an established familial or mentoring relationship with the child," including teachers, medical
professionals, clergy, neighbors, and family friends, in order to encourage placement of children "with
competent familiar adults, in familiar surroundings."2 3

Similarly, many pregnant teenagers are likely to feel more comfortable discussing intimate issues
with a familiar adult rather than with a judge who is a complete stranger.124 Allowing teenagers to
mobilize existing support networks in the face of a crisis is especially important for those youth in
at-risk environments who are least likely to be able to involve their parents.12 5 Minors in detention, or
in foster homes or group homes, are "one of the most vulnerable and disadvantaged populations in
terms of access to the bypass" and often have no way of contacting parents who may be deported,
imprisoned, or whose whereabouts are unknown.126 Expanding the pool of adults to include trusted
community members with whom teenagers already have a relationship would also reflect the help-
seeking behavior most teenagers considering abortion typically engage in.1 27

Third and finally, for the protection of those minors who lack approachable relatives or other adults
in their community, statutes should permit minors to consult a licensed mental health professional in
lieu of a judge. A few states have already taken this approach.128 For example, Delaware permits a
licensed mental health professional to consent to abortion care as long as the counselor certifies that
she has evaluated all of the circumstances of the minor and determined that an abortion is in her best
interests.12 9 Studies suggest that a professional counseling option would better serve many teenag-
ers,13 0 since "[c]ounseling, instead of a judicial procedure, might be a more sensitive and readily
utilized procedure that better determines a teen's maturity, best interests and decision-making
skills."131 Parental involvement laws most heavily punish the most vulnerable and marginalized
minors-those who lack supportive parents, parental surrogates, or the resources to readily access the
court system.13 2 A counseling option could assist those minors who need it most.

While adding third parties to parental involvement laws would be an improvement, this reformu-
lation nevertheless remains problematic. There are at least three possible criticisms based on the limits
of this reform proposal. First, adolescents would still face delays resulting from having to obtain
notice or consent from a third party. Currently, parental involvement laws typically require that the
adult consultation take place separately from the informed consent process for the abortion itself, i.e.,
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24 or 48 hours before the minor receives abortion care.'33 If similar rules carried over (which seems
likely), teenagers will continue to confront delays to obtaining abortion care that could negatively
impact their health. Second, even with an expanded pool of adults, teenage girls may still face
obstacles locating qualified third parties whom they trust to maintain confidentiality.3 4 Based on
legislative concern about bias if the counseling takes place through the clinic providing the abortion
care, laws sometimes require that the counselor or mental health professional not be affiliated with the
abortion provider.3 5 These kinds of restrictions could make it harder for teenagers to find confidential
and affordable counselors. Third, if the law gives the third party decision-making power, rather than
limiting the third party to a counseling role, minors could still be subjected to unwarranted delays,
bureaucratic red tape, and, ultimately, shame and humiliation, much like with judicial bypass. The
aunt, school counselor, or other non-parent could arbitrarily obstruct access to abortion care.

Despite these potential pitfalls, granting adolescents more options of adults to consult would at
least increase fairness and a sense of control over the process.'36 Instead of a total repeal of parental
involvement statutes or the status quo, compromise reform along the lines outlined above takes into
account proponents' goal of ensuring adult involvement, the needs of adolescents, and the complex
realities of family life. Policies encouraging parental involvement, while allowing for alternative
adults other than judges to grant consent for abortion care, could actually furnish pregnant minors
with guidance and support that, unlike judicial bypass, would serve not as a barrier to either
childbirth or abortion but as the means for better decision-making that parental involvement laws
are purported to be. In an ideal world, perhaps we would transform abortion-specific parental
involvement legislation into a mandate for better resources to guarantee that all pregnant teenagers
receive the counseling and compassion they need regardless of how they choose to resolve their
pregnancy.13

CONCLUSION

We all want good decision-making for our daughters, especially with regard to sexuality and
reproduction. Parental involvement laws fail us in this goal because, as our law recognizes in other areas
related to sexuality, not all teenagers are able to seek the help they need from their parents. Furthermore,
judges are typically not in a position to provide the kind of counseling and emotional support we would
like girls struggling with an unplanned pregnancy to receive, and formal legal hearings do not provide
the space to secure a sound decision-making process. A family law perspective on adolescents' access
to reproductive healthcare yields new strategies for reform of parental involvement laws. Family court
judges, lawyers, and other professionals should endorse state legislative reform giving designated
non-parent adults the authority to advise minors considering abortion care. This is a sensible compro-
mise that reflects where family law stands today. A strategy that recognizes how trusted adults in the
community can help guide and support pregnant teenagers, and already do assist parents in this kind of
childrearing as recognized by family law, could aid the push for reform.
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