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drawn portrait of her representation of Parsons over nearly three years. Spinak,
with the assistance of clinic students, advocated for Parsons in numerous legal
forums in an effort to return two of the three foster boys who had been removed
from Parsons' care. The story begins several years before Spinak became
Parsons' lawyer, and ends when Parsons adopts two of the boys. The rest of the
story painstakingly details the heartbreaking ups and downs of the ensuing
litigation, complete with actual case documents, and the fears and joys of Parsons
as she battled an obtuse and often unresponsive system. Parsons' feelings and
reactions are analyzed at every stage of the process. The story of the case is
interwoven with Spinak's ruminations on the role of mental health and other
social service professionals, the relevance of various law review articles and legal
theory movements to the job of representing Parsons and other clients, the
desired role and direction of clinical scholarship, and the ways in which Spinak's
own experience as a mother affected her representation of Parsons. In this way,
Spinak tells the story of the case, her client and herself.87

In case round type reports of cases,88 the story about the client is a short
anecdote or vignette that is detailed and specific to that client,89 and serves as a
backdrop to a larger story about a lawyer's experience in the courtroom, 90 a
clinical teacher's experience supervising a student, 91 or something else. Barbara
Babcock's wonderful account of Geraldine, a client that she once represented on
drug charges, is an example of this kind of story. There, in an account that is
alternately humorous and tragic, Babcock describes sending Geraldine for a
mental examination, where she was diagnosed with the mental disease of
"inadequate personality." Although Geraldine watched the seven-day trial with
"only mild interest," after the jury returned a verdict of not guilty by reason of

87. Spinak, supra note 64. I disagree with Spinak's assertion that the narrative of the case is not about her

client, id. at 2052, although I agree that the narrative of the case is Spinak's story too. See infra Part U(C)(1).
88. For an excellent definition of case rounds, see Shalleck, supra note 57, at 144 (explaining that "a group of

students draws upon the shared discourse of the classroom to discuss the issues in their cases."). Case rounds are
also known by other terms, such as "group case analysis meetings." See Shalleck, supra note 57, at 110, 144
(using terms interchangeably).

89. See generally Menkel-Meadow, supra note 58. Memoirs written by lawyers about their life in the law
(Randy Bellows, Notes of a Public Defender in THE SOCIAL RESPONSIBILITIES OF LAWYERS 88 (1988); J. L.

CHESTNUT, JR. & JULIA CASS, BLACK IN SELMA: THE UNCOMMON LIFE OF J.L. CHESTNUT, JR. (1990); ALAN M.

DERSHOWITZ, BEST DEFENSE (1983); JAMES S. KUNEN, How CAN You DEFEND THOSE PEOPLE? (1983);

KUNSTLER, supra note 21; ARTHUR L. LIMAN, LAWYER: A LIFE OF COUNSEL AND CONTROVERSY (1998); GERALD

SPENCE, THE MAKING OF A COUNTRY LAWYER (1996)), or particular cases (Roy BLACK, BLACK'S LAW: A

CRIMINAL LAWYER REVEALS His DEFENSE STRATEGIES IN FOUR CLIFFHANGER CASES (1999); ALAN DERSHOWrrz,

REASONABLE DOUBTS: THE CRIMINAL JUSTICE SYSTEM AND THE O.J. SIMPSON CASE (1997)), contain aspects of

both lengthy narrative and case round type reports. But even when the descriptions of cases are quite lengthy,

see LIMAN, supra at 3-9 (describing abuse heaped on Senate witnesses by Roy Cohn and Joe McCarthy), it is the

lawyer, rather than the client, who occupies center stage.

90. Smith, supra note 35, at 731-32:
91. See generally Kearney, supra note 37, at 178-79 (describing experiences with students in paternity cases

and child support cases).
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insanity, she burst into tears, threw her arms around Babcock, and exclaimed,
"I'm so happy for you." Babcock uses the case both as an answer to the question
"How can you defend someone you know is guilty?" and as an example of her
client's sharp insight that the case belonged to Babcock, not herself.92 In a
variation on this theme, other stories use clients very broadly as generic examples
of particular types of cases or legal problems. These stories give clients such a
limited role, for example, describing the type of case with no further mention of
the client, that the story is not about the client at all.93

Whether the author uses the client as a main character or a supporting actor,
these case stories are designed to study one or more lawyer-client interactions,
either in-depth, or to make a more specific point. In contrast to these
"microstudies," other authors write macrostudies whose purpose is to study a
large number of clients in order to draw conclusions from empirical data. They
are different in tone and content from case stories. Most of these macrostudies are
socio-legal in nature; 94 most of these authors do not have a lawyer-client
relationship with the individuals they study.

Macrostudies do not include true client narratives because the individual
stories are not prominent. Rather, it is the cumulation of many stories that adds up
to the study's conclusions. The lack of identifying detail about the clients' lives
distances their opinions from themselves. In these articles, the cost of anonymity
is that the voices of the clients are difficult to differentiate, even where their
opinions differ. The stories are subsumed in the overall narrative of the article.

Austin Sarat's study of the legal consciousness of the welfare poor exemplifies
the differences between a socio-legal empirical study and a true case story.95 In
the study, Sarat provides very little detail about the thirty-eight clients he
interviewed in two legal aid offices in New England, and even less personal
detail. He conceals the identity of the clients and the locations of the lawyers'
offices. Some clients are described by name (either true name or pseudonym),
others by name and age, and others more vaguely ("another man"). Sarat writes
about their opinions of the welfare system, leaving out the story of how they got
on welfare, their problems unrelated to welfare, or their small triumphs in an
otherwise unresponsive system.

Other macrostudies focus on clients' opinions about lawyers or the legal
system and the nature of interactions between lawyers and clients.9 6 Like Sarat's

92. Barbara Allen Babcock, Defending the Guilty, 32 CLEV. ST. L. REV. 175, 178-79 (1983-84).
93. See, e.g., Eastman, supra note 85, at 766 (describing client as "[a] gay man staring death from AIDS in

the face"); Kearney, supra note 37, at 181-82 (describing a paternity case in which the hearing examiner acted
outrageously).

94. See supra note 62.
95. Sarat, The Law is All Over, supra note 62.
96. See, e.g., Sarat, Law Talk, supra note 62 (discussing lawyer-client conversations in the context of divorce

cases); Casper, Having Their Day in Court, supra note 62 (discussing clients' opportunities to tell their stories in
court).
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study, these studies reveal few facts about the cases or the clients themselves -
other than the outcome of cases and other matters of public record. Instead, they
focus on the clients' experiences of the cases or the system the cases arose in.

In microstudies or case stories, lawyers have a role standing alongside their
clients. The story of the case is the lawyer's story too, even for those stories that
make the client's life story a centerpiece of the article. The lawyer has a role both
in the case as it happened, and in reflecting about the case in the article. First, and
perhaps most obviously, the story is told from the lawyer's perspective. Second,
these stories often detail the decisions the lawyer made in the case, her feelings
about the case and the client, and the actions she took. Some read like the
lawyer's memoir of her own experience of the case.9 7

Other participants also have a role in case stories. Authors include stories about
98 9witnesses, judges, 99 family members, law students who worked as the clients'

lawyers,' 00 and others. Sherri Lynn Johnson's article'' exploring the role of race
as a factor in police officers' decisions to detain suspects contains a classic
example of a case story in which several participants have prominent roles. After
case-crunching a number of appellate decisions analyzing detention under
reasonable suspicion and probable cause standards, Johnson ends her article with
the story of a case. Together, the stories of the lawyer, client, and judge make a
point that none of these stories alone could make. 102

Johnson begins the story by remembering her client Jose Tirado, "the man who
began [her] interest in the subject."' 1 3 Johnson represented Tirado when she
worked as a public defender in New York City. Tirado was arrested after police
officers stopped him in an impoverished neighborhood when they saw him
pushing a shopping cart with a television and two speakers. Tirado, who was
Hispanic and poorly dressed, picked up his pace when four non-Hispanic' °4

plainclothes officers began to follow him. He was detained after he stopped to
talk to a "large black woman."' 0 5 The officers stressed her race and size. The trial
court denied Johnson's motion to suppress and the appellate court affirmed that
decision after oral argument. During oral argument, one of the appellate judges
revealed the unusual coincidence that he had moved furniture with a shopping

97. See Spinak, supra note 64. These differ in some respects from the kind of personal memoir described
supra note 89.

98. See Miller, Case Theory, supra note 6, at 533-38.
99. See Johnson, supra note 6, at 257; Smith, supra note 35 at 731-32.
100. See Dinerstein, supra note 51, at 972-81; Smith, supra note 35, at 731-32.
101. Johnson, supra note 6.
102. Johnson, supra note 6, at 256. Since Johnson wrote her story, the Supreme Court's decision in Whren

has made it all but impossible to argue that racially-based stops are impermissible under the Fourth Amendment,
so long as other "objective" factors justify the stop. Whren v. U.S., 517 U.S. 806 (1996).

103. Johnson, supra note 6, at 256.
104. The author tells us only that the officers were "of another race" than her client, and does not further

identify their race. Id. at 256.
105. Id. at 257.
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cart without being confronted by the police. Nonetheless, he voted to uphold
Tirado's seizure. 10

6

In conjunction with Tirado's story and the anecdote about the appellate judge,
Johnson offers a personal story from her own experience, a story that was not part
of the case in any direct way, but figured greatly in the story about the case. Less
than a month before Johnson received Tirado's case, she pushed a similar cart
with a television and speakers through the more affluent Brooklyn Heights
neighborhood. She was blonde and dressed for court. None of the officers she
passed stopped or even followed her. ' 07

In a powerful mix of personal narrative, case anecdote, and client story,
Johnson weaves the strands of these three seemingly separate stories about
moving furniture in shopping carts on New York City streets into one thread
demonstrating the pernicious impact of race in police decisions to detain
individuals on the street. While the coincidence between the client's, the judge's,
and the author's experiences may seem bizarre at first, it soon becomes apparent
that moving furniture down the street in New York is a daily and common
occurrence that receives little attention except when people of color are targeted.
These stories add up to a narrative about race that would lose something in the
telling without all three stories, just as each of these stories gains by juxtaposing
it against the other two.

C. STORIES ABOUT CASES AND CLIENTS MATTER, AND REAL STORIES
ARE AN ESSENTIAL PART OF THE MIX

Storytelling is now an accepted practice in legal scholarship, although it has its
critics.'0 8 By now, narrative theory and the practice of narrative is a common-
place feature in many law reviews. The storytelling practices of the collaborative
lawyering theorists share much in common with other legal theory movements,
and lawyering theorists tell stories for many of the same reasons. Collaborative
lawyering theorists have borrowed the insights of other legal theorists who are
more concerned with the use of narrative in law rather than with lawyering

106. Id.
107. Id. at 256-57.
108. See, e.g., DANIEL A. FARBER & SUZANNA SHERRY, BEYOND ALL REASON: THE RADICAL ASSAULT ON

TRUTH IN AMERICAN LAW (1997) [herinafter FARBER & SHERRY, BEYOND ALL REASON]; Arthur Austin,
Evaluating Storytelling as a Type of Nontraditional Scholarship, 74 NEB. L. REv. 479 (1995); Dennis W. Arrow,
"Rich, " "Textured, " and "Nuanced": Constitutional "Scholarship" and Constitutional Messianism at the

Millenium, 78 TEx. L. REv. 149 (1999); Daniel A. Farber & Suzanna Sherry, Telling Stories Out of School: An
Essay on Legal Narratives, 45 STAN. L. REv. 807 (1993) [hereinafter Farber & Sherry, Legal Narratives]. While
these critics see value in using narrative to explore how concrete experience and context function in legal theory,
Farber & Sherry, Legal Narratives, supra at 821-22 (providing a nice example of Xerox repair technicians
acquiring practical knowledge through experience), they argue that some objective standards be applied to

narratives in order to standardize legal storytelling. See id. For an incisive response to Farber & Sherry's
challenge to the use of narrative, see Abrams, supra note 11, at 1126 (reviewing Beyond All Reason and

describing Farber & Sherry's critique as "flawed and inflammatory").
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practices,109 and applied their observations to the actual practice of representing

clients. "'t
Stories can show us how law works in the world and provide a context for

understanding legal problems in the larger society. Stories can change the legal
status quo by challenging its assumptions and creating a new way of looking at
the world."' Stories are better than traditional methods of legal analysis for
understanding legal issues in context, and stories demonstrate that standards that
seem neutral in the abstract are rarely so in practice.112 Stories can build bridges
across gaps of race, class, gender, sexual orientation, and other differences.' '

3

Circulating the stories and perspectives of the "other" can open the eyes of the
majority to those perspectives. They can also make possible coalitions across
oppressed groups and social change. 1 1" Personal experience almost always
makes a concept more powerful than abstractions. Stories are lively and engaging
in ways that doctrine often is not.

As a progressive critique of traditional lawyering practices, collaborative
lawyering theory" 5  - including critical lawyering theory, client-centered
theory, and clinical theory - builds on these insights by emphasizing the
importance of client voice and autonomy in the mix of stories that are told in
cases. Critical theorists view lawyers as narrators who too often subordinate their
clients - their stories and their lives - by telling stories that misrepresent or
exclude client experience. The client-centered model, as exemplified by the
classic work of David Binder and Susan Price, emphasizes that clients should
play a greater role vis-a-vis their lawyers in making decisions in their cases.' 16

109. See, e.g., Baron & Epstein, supra note 3, at 141-42 (comparing use of narrative in litigation with its use

in legal doctrine). For the narrative theorists, the law itself can be seen as narrative. Id.

110. See, e.g., Anthony G. Amsterdam & Nancy Morawetz, Applying Narrative Theory to Litigation

Planning (April 17, 1998) (paper presented at the New York Law School Clinical Theory Workshop)

(discussing application to case planning); Miller, Case Theory, supra note 6, at 514-29 (discussing application

to case theory).
111. See, e.g., Buchanan & Trubek, supra note 55, at 692 (explaining narratives of transformative moments);

Baron & Epstein, supra note 3, at 267-69 (noting that using stories as critique is a critical theme in the

storytelling movement); Cahn, Inconsistent Stories, supra note 51, at 2479 & n.16 (citations omitted) ("[aifter
listening to stories, others can learn - at least to some degree").

112. See e.g., Baron & Epstein, supra note 3, at 256 (debunking the idea that "mainstream, ordinary and

conventional standards are just 'there' and themselves already justified"); id. at 259 (arguing that stories

demonstrate how power "can inhere in the most apparently 'neutral' standards").
113. Carrie Menkel-Meadow, The Power of Narrative in Empathetic Learning: Post-Modernism and the

Stories of the Law, 2 UCLA WOMEN'S L.J. 287 (1992) (reviewing PATRICIA J. WILLIAMS, THE ALCHEMY OF RACE

AND RIGHTS: DIARY OF A LAW PROFESSOR (1991)).

114. See, e.g., Mar Matsuda, When the First Quail Calls: Multiple Consciousness as Jurisprudential

Method, 11 WOMEN'S RTs. L. REP. 7, 9 (1989) (arguing for a "multiple consciousness" which chooses to "see the

world from the standpoint of the oppressed" rather than randomly valuing all perspectives).

115. See infra note 21 for a discussion of this tern.

116. See DAVID A. BINDER & SUSAN C. PRICE, LEGAL INTERVIEWING AND COUNSELING: A CLIENT-CENTERED

APPROACH (1977). This first edition has since been supplanted by a later edition, see BINDER, supra note 62,
which adds Paul Bergman as an author. For thoughtful critiques of this work, see Robert D. Dinerstein,
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Unlike its counterparts, clinic theory explores the pedagogy of lawyering.
Clinic theory explores the boundaries between teachers and students in represent-
ing clients and sets out various models for experiential learning about clients. In
their writing, clinical theorists draw on their experience representing clients and
teaching law students about the art of representing clients in a law school clinic
setting. Many authors who embrace critical or client-centered lawyering are
clinical teachers or former clinical teachers, and most clinical teachers identify
with one or more of these schools of thought.

While these schools of thought differ in some significant respects, the lines
separating them are far from clear. 17 At bottom, however, these theories share in
common the idea that cases belong to clients, not to lawyers, and posit that clients
should have a role in determining how they are represented. They recognize the
fundamental importance of client life experience and strategic skills in legal
representation. They urge lawyers to tell stories about clients in their cases, and
for clients to tell those stories themselves.

To support their theories about representation, advocacy, and the relationship
between clients and their lawyers, law professor story writers tell client stories.
Tony Alfieri draws from Josephine V.'s example of "speaking out of turn" at a
hearing to illustrate how his client resisted her lawyer's and the administrative
law judge's efforts to suppress her experience and her voice. 1 8 Adding client
stories to the mix provides a way to recast the ethics of advocacy 1 9 and to
enhance our understanding of legal doctrine. 20 Like other outsider stories, client
stories point out gaps in the law and undo the erasure of experience.1 21 Stories
about the clients and the impact of the welfare system are lively and engaging.
They provide a real picture of the impact of doctrine, lawyering styles, and
complex administrative hearing systems on the lives of poor people. Through
stories, readers have a better chance of locating themselves in an article and thus

Client-Centered Counseling: Reappraisal and Refinement, 32 ARIZ. L. REV. 501 (1990) [hereinafter Dinerstein,
Client-Centered Counseling] (analyzing first edition) and Robert D. Dinerstein, Clinical Texts and Contexts, 39
UCLA L. REV. 697 (1992) (reviewing second edition).

117. See Anthony V. Alfieri, Stances, 77 CORNELL L. REV. 1233, 1235 (1992) (describing the boundaries as
"inchoate and perhaps irresolvable"). The critical lawyers, however, tilt more towards theory than practice. See
Dinerstein, supra note 51, at 983-85. And at times their view of the possibilities of progressive lawyering
borders on the hopelessly pessimistic. See Anthony V. Alfieri, Practicing Community, 107 HARV. L. REv. 1747,
1750 (1994) (commenting on Gerald Lopez' work and noting that "I harbor little faith in the ability of

progressive lawyers to redeem community in their individual and collective meetings with subordinated
clients").

118. See Alfieri, Josephine V., supra note 51, at 642-43.
119. Alfieri, Josephine V, supra note 51, at 629; Miller, Case Theory, supra note 6.
120. See Miller, Case Theory, supra note 6, at 545-48.
121. See Marie Ashe, The "Bad Mother" in Law and Literature: A Problem of Representation, 43 HASTINGS

L.J. at 1018, 1032 (1992); Cahn, Inconsistent Stories, supra note 51, at 2478-80; Matsuda, supra note 114, at 9
("we can choose to know the lives of others by reading, studying, listening, and venturing into different
places."); Lincoln Caplan, Why Play-By-Play Coverage Strikes Out for Lawyers, 82 A.B.A. J. 62 (Jan. 1996)
(by combining storytelling with legal analysis, legal journalists link process with context).

2000]
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a better chance of understanding and evaluating its thesis. While the collaborative
theorists do not emphasize this point, articles about lawyering can be drab and
dull without stories about the people affected.

The power of stories is evident in comparing articles about legal service
practice and clinical programs published in the 1970s, which are distant and
detached, to those published since storytelling took hold. For example, in an
article published in 1971, Lawrence Sullivan argued that specially trained
lawyers and legal services were necessary to address the specific needs of poor
clients. 122 Sullivan makes the important point that poverty lawyers too often
squeeze their clients' problems into solutions that fail to serve the real needs of
those clients. 123 Although this valuable point is the same one made two decades
later by Tony Alfieri and others, by today's standards the Sullivan piece would
not stand a chance against the more colorful, contextual writing of these
authors. 124 The absence of stories in his discussion of the role of the Housing and
Economic Development Law Project in the then-new and innovative field of
poverty law is devastating.

Without stories, Sullivan describes an amorphous administrative blob
rather than a group of committed lawyers helping poor clients. General
statements such as "the Project has acted" or "the Project has also received
numerous requests, ,125 without the context provided by facts and detail,
convey nothing about the actual practice of legal services lawyers. Sullivan
fails to draw a picture of what these services could accomplish and who they
could help. He never develops a clear image of his vision of legal services for
the poor.

Lawyering theorists write stories because they want to create a set of
stories about how law is practiced in order to start a dialogue about legal
representation and what it means to be a lawyer working on behalf of a client.
Stories are better than abstract models in devising alternative approaches to
lawyering because they provide complex contexts in which lawyers actually
work through problems. 126 These stories can shake up conventional under-
standings of the role of client and lawyer, and the power dynamics that affect

122. Lawrence A. Sullivan, Law Reform and the Legal Services Crisis, 59 CAL. L. REV. 1 (1971).
123. See id. at 22 (noting that "lawyers representing [nonpoverty] client groups routinely engage in a wide

range of functions not comprehended by the three categories into which service for the poor seem so easily to
fit").

124. Alfieri, supra note 47; Alfieri, Impoverished Practices, supra note 51; Alfieri, Josephine V., supra
note 51; Alfieri, supra note 48. Commentators have criticized some of this writing as too disconnected

from actual practice, or as presenting a too critical view of public interest lawyers. See Miller, Case
Theory, supra note 6 (critiquing movement); White, Paradox, supra note 50 (critiquing Alfieri, supra note
48).

125. Sullivan, supra note 122, at 12.
126. Buchanan & Trubek, supra note 55, at 692-93 (arguing that alternative lawyering approaches "must

emerge from actual lawyers' practices and their reflections on those experiences"). For examples of this, see
Miller, Case Theory, supra note 6; White, Mrs. G., supra note 8.

[Vol. 14:1



THE ETHICS OF NARRATIVE

these roles. Many lawyering theorists want to change how law is practiced, or
at least encourage a more thoughtful - and often egalitarian - approach to
lawyering. The collaborative lawyers take their critique beyond a critique of
conventional lawyering practices in which client goals and stories are
subverted to a lawyer-driven agenda 127 to a critique of conventional legal
education where facts are extraneous to classroom discourse. 28 In the
classroom, law professors routinely exclude discussion of actual clients,
replacing them with two-dimensional cardboard clients. 129 Stories, by putting
the lives of clients back into the classroom, can counter the artificially
constructed clients portrayed in appellate court decisions. The collaborative
lawyers have a lawyering-change agenda, and at times, a social-change
agenda.

As I have described the goals of the collaborative lawyering theorists, and I
count myself among them, they begin to sound like the political and cause
lawyers that they abhor. Is this an appropriate agenda for a lawyer whose client
has not consented to the use of her "voice" outside the confines of the case? That
is the question I address in Part II of the Article.

Given the value of stories about cases and clients, do the client stories have to
be real to make a difference? Can we rely instead on composites or fiction to
accomplish some of the same goals? Do we need case stories, or are empirical
studies sufficient? If stories with lengthy client narratives didn't offer something
of value, we could simply choose not to tell them, and the ethical concerns in Part
II would be less pressing.

Few authors discuss their reasons for choosing one type of story over another.
While many exhort the need to ground theory in actual lawyering practices, few
discuss what they mean by this concept or what different types of accounts might
teach us.

There may be practical reasons to choose one type of story over the other. The
author may have never represented clients, or represented clients so long ago that
she does not have easy command of client stories. Or the author may represent
clients whose stories do not fit easily with the article that she wants to write.

As for substance, composite stories, which lie in the middle of the spectrum
between fiction and real-life accounts, have less to offer than fiction or actual
stories. Their authors have made a valiant effort to respect clients by not
repeating their stories wholesale, 130 while striving to retain many of the

127. Miller, Case Theory, supra note 6, at 515-17.
128. See Matsuda, supra note 114, at 7.
129. See generally Shalleck, supra note 20, at 1732 (discussing law professors' use of invisible "cardboard

clients").
130. See Cahn, Reasonable Woman, supra note 51, at 1424-30 & n. 132 (using compilation of cases to

"protect my clients and my future practice"). See infra note 170 for a discussion of the ethics of composite
stories.

2000]
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advantages of real life. Yet it is the fact that composites are neither fact nor
fiction, and rest rather uneasily in the balance between the two, 13 1 that makes
them in many ways the least useful stories.

By piecing together bits and pieces of real clients and real cases, the stories
read like a hodgepodge of circumstance and character, in some ways less
real than a fictional account. While all fiction is based on real life experiences
to some extent, 132 there does seem to be a difference between "purely"
fictional accounts and those that piece together real experiences to make a
client and a'case. Even when these stories are well-conceived, they often
seem contrived and wooden. 133 Actual cases and clients provide a kind of
detail and texture that make composite clients seem like stick-figures that
even imagination can't breathe life into. Composites muddy the distinction
between made-up stories and real stories in a way that makes them less
satisfying than either.

Whether fictional stories are better than real stories depends in part on the goal
of the article. There may be pedagogical reasons to choose fiction over real life.
Not everyone likes real stories. Real stories, whether from cases or life outside of
law, can be criticized as neither typical nor true.134 Some commentators are
pessimistic that people can learn from hearing the stories of others' diverse
experiences, 135 or assert that storytelling has a greater impact in popular culture
than in legal culture. 136 These critics include such disparate voices as scholars

131. The authors themselves are ambivalent about how to define composite stories. Some authors see a
composite story as fictional because it cannot stand on its own as something that "really happened." See LOPEZ,
supra note 21, at 8; Buchanan & Trubek, supra note 55, at 694 n.42 (classifying as fictional stories that "draw
upon situations in which we have had an opportunity to participate or observe."). Others see composites as
closer to real. See Cahn, Inconsistent Stories, supra note 51, at 2485 n.51 (noting that "[tihe story that follows is
based (somewhat) on my experiences as a clinical teacher"); Cahn, Reasonable Woman, supra note 51, at 1424
(describing a composite case as one that "occurred in our clinic").

132. See Paul Gewirtz, Narrative and Rhetoric in the Law in BROOKS & GEW1RTZ, supra note 1, at 2-3
(explaining that "at it's best, [law in literature] can help to illuminate the legal world in distinctive ways"); Alan
Dershowitz, Life is Not a Dramatic Narrative 99 in BROOKS & GEwiRTz, supra note 1, [hereinafter Dershowitz,
Life is Not a Dramatic Narrative] (arguing that drama, though based on reality, only approximates it). It is
surprising that as early as 1908 such a staid legal scholar as Dean John Wigmore urged lawyers to read legal
novels because "the lawyer must know human nature and must deal with its types, its motives ... for this
learning, then, he must go to fiction which is the gallery of life's portraits." John H. Wigmore, A List of Legal
Novels, 2 ILL. L. REV. 574 (1908), revised in 1922, cited in 7 CARDOZO STUDIES IN LAW & LITER. 31, 38 (1995)

(compiling a first of its kind bibliography of legal novels).
133. Sullivan, supra note 24, at 195 (using term composite as a synonym for stereotype).
134. Farber & Sherry, Legal Narratives, supra note 108, at 819 (discounting on the basis of lack of

truthfulness and "typicality" what authors term "first-person agony narratives" and "third-party accounts of
victimhood").

135. See Richard Delgado & Jean Stefancic, Images of the Outsider in American Law and Culture: Can Free
Expression Remedy Systemic Social Ills?, 77 CORNELL L. REV. 1258, 1261 (1992) (explaining the empathic
fallacy).

136. See Farber & Sherry, Legal Narratives, supra note 108, at 828 (arguing storytelling in forums such as
television and movies has more impact than in law review articles).

[Vol. 14:1
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from both the left and the right in legal academia, 1 37 as well as people whose lives
are discussed in personal memoir. The recent furor over the accuracy of the
events described in Frank McCourt's Angela's Ashes 138 and Rigoberta Menchu's
I, Rigoberta Menchu: An Indian Woman in Guatemala 39 are cases in point.
Some individuals who were "in the story" that McCourt relates about his
poverty-stricken Irish home, including his mother, claim that McCourt played it
fast and loose with the facts in his Pulitzer prize-winning memoir. 140 In a recent
work, David Stoll, an anthropologist at Middlebury College, has cast doubt on
some of details described in Nobel Peace Prize-winner Menchu's account of her
life as an illiterate, impoverished peasant who witnessed atrocities committed by
the Guatemalan military government. 14 1 For these reasons, some prefer fictional
narration, including extended hypotheticals, to nonfiction stories. 142

Even for those less concerned with typicality and truth, fictional accounts of
lawyer-client interactions are not limited in the same way as are real stories.
Fiction writers have more license to play with facts than do nonfiction writers, 143

137. While it is scholars from the right who are typically associated with the attack on narrative, Farber &
Sherry, Legal Narratives, supra note 108, at 820 (expressing concern that legal reasoning will be lost in a sea of
diverse and contrary experience), those on the left are not always supportive. Some critical race commentators
think that narrative cannot create empathy across barriers of bias and prejudice, Delgado & Stefancic, supra
note 135, at 1261, and others on the left argue that individual narratives don't count for much when measured
against larger societal forces. Abbe Smith, Commentary - Burdening the Least of Us. "Race-Conscious"
Ethics in Criminal Defense, 77 TEx. L. REV. 1585 (1999) (arguing that criminal defense lawyer's so-called
victimization narratives have a limited ability to increase racist stereotypes given the prevalence of these
stereotypes in society at-large). But see Alfieri, Lynching Ethics, supra note 33; Alfieri, Race Trials, supra note
33; Alfieri, Defending Racial Violence, supra note 33.

138. FRANK MCCOURT, ANGELA'S ASHES (1996).

139. RIGOBERTA MENcHu, 1, RIGOBERTA MENCHU: AN INDIAN WOMAN tN GUATAMALA (1984).

140. Tara Mack, Anger Rises From Angela's Bashers, WASH. POST, Jan. 20, 2000, at CI (revealing that in
Limerick, McCourt's tales "have been attacked as mean-spirited fiction and cruel exaggeration"); Linton
Weeks, The Brothers Grim and Grin: Out of "Angela's Ashes" Arose the McCourt's Storytelling Dynasty, WASH.
POST, Sept. 21, 1999, at Cl, C2 (quoting McCourt as saying "[a] lot of people in Limerick say the details are not
true"); see id. at C2 (McCourt's brother Malachy remembers their mother standing up in the middle of a
performance of the brothers' autobiographical plays and shouting "it didn't happen that way! It's all a pack of
lies!").

141. Stoll's book, Rigoberta Menchu and The Story of All Poor Guatemalans (1998) challenges Menchu's
account of the burning death of her brother and other Guatemalans, her illiteracy, her class background, and so
on. See Joanne Omang, When the Facts Stood in the Way of the Crusade, WASH. POST, Jan. 25, 1999, at C2
(reviewing Stoll's book); Molly Moore, Nobel Winner's Work Disputed, WASH. POST, Jan. 21, 1999, at C1; Paula
Seizer, On Exaggerating "Facts," WASH. POST, Feb. 9, 1999, at A16 (letter to the editor) (arguing in favor of "an
exaggerated version' of one woman's autobiography").

142. See Farber & Sherry, Legal Narratives, supra note 108, at 819 (arguing for narratives that don't rely on
"radical differences in the voices or world views of different groups"); Austin, supra note 108, at 528 n.78. The
narrative critics attack on different voice theory is the subject of a huge debate. For a broad scale critique of
critical race and "different voice" theory, see Randall Kennedy, Racial Critiques of Legal Academia, 102 HARV.
L. REV. 1745 (1989). For a response to Kennedy, see Richard Delgado, When a Story is Just a Story: Does Voice
Really Matter?, 79 VA. L. REv. 95 (1990).

143. Journalists have lost their jobs for claiming that fiction is fact, as in the case of Boston Globe
prize-winning columnist Patricia Smith. Howard Kurtz, Columnist Admits to Fabrications: Boston Globe
Demands that Patricia Smith Resign, WASH. POST, June 19, 1998, at B1, B9. In an earlier interview, Smith was
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and fiction can be more easily adapted to make a particular point.144 The
author of fiction is not bound by facts as they happened, however contingent
those facts may be, or the limited number of characters in any real life
account. As written, fictional stories may not contain within them a greater
number of meanings than real stories. But in the process of creating a story
the fiction writer is freer to choose its meaning. While real stories contain
multiple layers of meaning for different readers, a real story cannot be so
easily altered to create additional meanings, or to make points that are not
suggested by how it really happened. The lesson, if there is one, is more
inherent in a real story than a fictional one.

The value of fiction js similar to the reasons for using simulation in clinics.
Performing a simulation differs from reading fiction because a simulation
requires participants to assume a role with a given set of facts in order to solve a
problem or perform some aspect of lawyering. The process of writing a
simulation, however, can resemble fiction writing. Like fiction, simulations can
be written to make whatever point the drafter wishes to make, and some issues
may be more safely explored in simulation than in life. 14 5 Likewise, fictional
accounts of lawyers and clients can incorporate facts that no one story could, and
readers may find it easier to look at what a fictional lawyer did than what an
actual colleague did.

Yet fictional accounts of cases and clients are not enough. Without
discounting other forms of storytelling, there are some things that fiction
cannot convey. If the goal is to look at what lawyers actually do and to
examine the decisions actually made in the case, then real life is the answer.
Sometimes the fact that it "really happened" in a particular way matters.
Fiction cannot recreate an actual decision making process from which we can
examine the wide array of choices available in any given situation, any more
than simulation can replicate actual experiences with clients, however close it
may come.1 46 Simulated decision making cannot replicate actual decision
making because the choices a participant makes among an array of simulated

quoted as saying, "Journalism is tied into facts. Poetry is liberating; it allows you to fill in facts to create a story
with the facts you wished were actually available." Id. at B1. And critics hardly knew what to make of Edmund
Morris' Dutch, the biography of Ronald Reagan that blurred fact and fiction. See George Will, A Dishonorable
Work, WASH. POST, Aug. 29, 1999, at A29; Bob Thompson, Edmund Morris: A Memoir, WASH. POST, Dec. 19,
1999, at 12 (magazine section).

144. See, e.g., Dershowitz, Life is Not a Dramatic Narrative, supra note 132, at 99 (in contrasting drama and
life, noting that dramatists carefully choose those details which will carry significance for the story whereas
"life is not a purposive narrative").

145. Simulations also provide a "safe" place to practice before practicing on real clients. See Mary Marsh
Zulack, Rediscovering Client Decision-Making: The Impact of Role-Playing, 1 CLINICAL L. REV. 593, 622-23
(1995) (noting value of practicing skills for roleplays that include clients).

146. Deborah Maranville, Passion, Context, and Lawyering Skills: Choosing Among Simulated and Real
Clinical Experiences, 7 CLINIcAL L. REv. 123, 130 (2000). As early as 1933, Jerome Frank argued that lawyers
need to study "specific decisions in definite pieces of litigation," Jerome Frank, Why Not a Clinical
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choices might be different than the choices a participant would make if
presented with those choices in actuality. A lawyer can think she would know
what she would do in a particular situation but until she is faced with that
situation she cannot know the answer. The only way to understand a particular
judgment call or strategic choice is to actually make that judgment call or
strategic choice and then analyze it against the other available choices.

Indeed, many of the reasons for writing real stories about clients and cases
are similar to the arguments about the need for law students to represent real
clients. 147 The whole concept of learning from real cases and real clients
opened the door for clinical professors to incorporate client stories into law
review articles. While the readers of a real story cannot live the experience of
the case in the same way that the participants did because they are not "in" the
story, they are closer to the facts than they would be to fiction. Stories about
lawyers working with real clients are more real than fictional stories, just as
memoir is more real than fiction, despite the inevitable bias of distance and
perspective. Real stories may be to fictional accounts what experience with
real clients is to simulation experience - one step closer to an actual
experience in the world.

These are the reasons that make reading a real story about a case different than
reading fiction. Yet writing a real story also is different from writing fiction.
Storytelling is an essential part of lawyering. 148 1 am good at telling real stories, I
am not so good at imagining them. Fiction writers who are not lawyers have
written wonderful stories where law, lawyers, and clients figured prominently:
David Guterson's Snow Falling on Cedars,149 Jane Hamilton's Map of the
World,15 0 Charles Dickens' Bleak House,151 Rosellen Brown's Before and
After,152 Harper Lee's To Kill A Mockingbird,'53 Tom Wolfe's Bonfire of the
Vanities,154 and Ernest Gaines' A Lesson Before Dying. 55 I cannot make up
stories that are as good as the ones that I encounter in my practice. I am not sure
why this is so, or if this is true. for other lawyers writing about lawyer-client
relationships. There are, after all, lawyer-authors who have written compelling
stories about clients and cases. John Grisham wrote A Time to Kill,156 Scott

Lawyer-School?, 81 U. PA. L. REV. 907, 910 (1933), and that clinical education should be a key component of
legal education. Id. at 917-23.

147. See Leleiko, supra note 62, at 152-53 (offering sociological justification for clinical education).
148. See Miller, Case Theory, supra note 6, at 485 n.2 and sources cited therein; LIMAN, supra note 89, at xii

(speculating that his son, a movie director, "inherited from me a lawyer's ability to tell a story").
149. DAVID GUTERSON, SNOW FALLING ON CEDARS (1994).

150. JANE HAMILTON, A MAP OF THE WORLD (1994).

151. CHARLES DICKENS, BLEAK HOUSE (1853).

152. ROSELLEN BROWN, BEFORE AND AFTER (1992).

153. HARPER LEE, To KILL A MOCKINGIm (1960).

154. TOM WOLFE, BONFIRE OF THE VANITIES (1987).
155. ERNEST J. GAINES, A LESSON BEFORE DYING (1993).

156. JOHN GRISHAM, ATME TO KILL (1992).

2000]



GEORGETOWN JOURNAL OF LEGAL ETHICS

Turow wrote Presumed Innocent 57 and John Mortimer wrote many stories about
Rumpole of the Bailey. 158

When I wrote the client narrative in the story of Mr. Jay, much of the story
spoke for itself. I made choices about what to include and exclude, and the
choices I made about language made the story more powerful. Yet I did not
need to start from scratch in imagining Jay as a person, let alone imagining his
role in a case. I do not think that I could have done that well. While good
writing should be able to transcend the particular discipline, fiction writing is
an art different from the one that I have learned. Like most law professors, I
have been a legal writer for most of my career, and even worse, an academic
writer. Perhaps I am making an excuse for my limitations as a writer, or as an
imaginative or creative person. Or perhaps client stories are simply at hand or
convenient, and don't require me to stretch myself in the same way that
fiction would. But it does seem that insight about issues of representation and
the lawyer-client relationship do not go hand in hand with the ability to create
a story.

Telling stories, teaching about stories, and learning from stories, goes to the
heart of lawyering. We need real stories that include client narratives standing
side by side with fictional ones. 159 In telling stories, authors need not choose
between real life and fiction, but can have the best of both worlds. Some
authors don't choose between the various story genres, but rather, write
fictional stories and true stories that stand side by side and inform one
another.160 The same is true of courtroom advocacy and teaching. The truly
great lawyers combine the "facts" of the story of the case with other stories,
both real and fictional. 161

Teachers of lawyering practice try to do the same thing. In the clinic seminar
that I teach along with other colleagues at American University, we focus on case

157. Scorr TUROW, PRESUMED INNOCENT (1987).

158. Mortimer has published many collections of stories about Rumpole, see JOHN MORTIMER, THE FIRST

RUMPOLE OMNIBUS (1984); JOHN MORTIMER, THE SECOND RUMPOLE OMNIBUS (1988); THE THIRD RUMPOLE

OMNIBUS (1998), a novel entitled RUMPOLE AND THE ANGEL OF DEATH (1997), and the Rumpole plays, for which

he was awarded the British Academy of the Year Award. See JOHN MORTIMER, RUMPOLE AND ANGEL OF DEATH

cover page (unnumbered) (1997).

159. For a discussion distinguishing the kind of narrative found in client stories from the truncated version

found in socio-legal studies, see supra, Part I(B).

160. See, e.g., Cook, supra note 19, at 41-46, 55-59 (telling fictional story of a rape together with various

actual stories about a case, a client, a law student and the author herself). See also Ashe, supra note 16 (using her

own experience with pregnancy to explicate the case of Angie Carder, a woman forced by a court to undergo a

Caesarean section to save her fetus).

161. A good example can be found in Michael Tigar, The Power of Myth: Justice, Signs, and Symbols in the

Criminal Trial, 26 LMG. 25, 30, 70 (1999). There, he weaves the story of the Sanhedrin and the story of Joseph

from the Old Testament, and the MTV version of Joseph from the Technicolor Dream Coat, together with the

facts of the case, in convincing the jury not to sentence Terry Nichols to death in the Oklahoma City bombing

case.
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theory. 16 2 Case theory is a concept which describes the short version of the
lawyer's story of the case; it is the lawyer's effort to legalize the story.'6 3

In teaching case theory, we talk about a wide variety of stories. We use real
stories from the students' experiences with the clients they represent. In addition
to these real stories "in the moment," we also assign reading that includes real
stories about lawyers and clients: We assign my case theory article,' 64 Clark
Cunningham's piece about representing a client in prison litigation, 65 and Lucie
White's story about Mrs. G., 16 6 which are real stories about real clients, and an
essay by our colleague Michael Tigar, which includes snippets from a sample
closing argument from an actual case that he tried.1 67 His argument weaves
stories from the Old Testament, which is difficult to classify as either fact or
fiction, together with the facts of the case. We talk about -newspaper accounts in
which lawyers make pithy statements about case theory, including the defense
lawyer's opening statement in the Lorena Bobbitt trial in which she told the jury
that the case is about whether "a life is more valuable than a penis."' 168 We also
assign the Stories and Theories chapter from Robert Coles' wonderful account of
the psychiatrist-patient relationship in The Call of Stories: Teaching & the Moral
Imagination. 169 The students also read the first chapter from Ernest Gaines'
powerful novel A Lesson Before Dying, which includes the white lawyer's
closing argument in a capital case in which he characterizes his young
African-American client as a "hog" who was incapable of planning a crime. 170

He tells the jury that the man they see before them is "a thing to hold the handle of
a plow, a thing to load your bales of cotton, a thing to dig your ditches, to chop
your wood, to pull your corn" but not a person capable of planning the crime. 171

162. Since I began law teaching, I have taught this seminar in a number of different formats, and with a

number of different colleagues. In one version of the seminar, we taught a "joint" seminar to students from the

Criminal Justice Clinic, the Women and the Law Clinic and the Domestic Violence Clinic. For a description of

the seminar, see Dinerstein, supra note 116, at 583 n.372; Miller, Case Theory, supra note 6, at 568 n.369.
163. See Miller, Case Theory, supra note 6, at 487 ("Case theory - or the theory of the case - can be seen

as an explanatory statement linking the 'case' to the client's experience of the world.").
164. Id.
165. Cunningham, supra note 4.
166. White, Mrs. G., supra note 8.
167. Tigar, supra note 161 (summation on behalf of Terry Nichols in the penalty phase of the Oklahoma City

bombing trial).
168. Martin Kasindorf, Bobbit Denies Assault on Wife, NEWSDAY, Jan. 11, 1994, at 6.
169. ROBERT COLES, THE CALL OF STORIES: TEACHING AND THE MORAL IMAGINATION (1989). Coles' work is

directly relevant to lawyering, see Miller, Case Theory, supra note 6, at 553-55 (praising Coles' work for its
insights into case theory); Theresa Glennon, Lawyers and Caring: Building an Ethic of Care into Professional

Responsibility, 43 HASTINGS L.J. 1175, 1181 n.30 (1992) (citing Coles to support the value of lawyers "helping

the client tell his or her story in a clear and compelling way"), and falls squarely within the narrative tradition.
See Abrams, supra note II, at 971 ("Coles exemplifies the kind of fruitful, humane attention that narrative

scholars and others are beginning to bring to the law.").

170. GAINES, supra note 155, at 8. The novel, which takes place in the South in the 1930's, tells the story of
an African-American teacher's relationship with the young man after he was convicted and sentenced to death.

171. Id. at 7-8.
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