American University Criminal Law Brief
Volume 3 | Issue 1

Article 3

Now Performing in a Courtroom Near You: The
ElderlyEyewitness! To Believe or Not to Believe
That is the Question
John W. Clark III
Roger Enriquez

Recommended Citation
Clark III,John W., and Roger Enriquez. "Now Performing in a Courtroom Near You: The Elderly Eyewitness! To Believe or Not to
Believe That is the Question." Criminal Law Brief 3, no. 1 (2007): 17-23.

This Article is brought to you for free and open access by the Washington College of Law Journals & Law Reviews at Digital Commons @ American
University Washington College of Law. It has been accepted for inclusion in American University Criminal Law Brief by an authorized administrator of
Digital Commons @ American University Washington College of Law. For more information, please contact fbrown@wcl.american.edu.

NOW PERFORMING IN A COURTROOM NEAR YOU: THE ELDERLY
EYEWITNESS! TO BELIEVE OR NOT TO BELIEVE THAT IS THE QUESTION
John W. Clark III, Ph.D.* and Roger Enriquez**
Introduction

Q.

In the summer of 1973, Patsy Kelly Jarrett drove from
North Carolina to Utica, New York with her friend, Billy
Ronald Kelly, for summer vacation.1 On August 11, 1973, a gas
station near Utica was robbed and its seventeen-year-old attendant was killed.2 On August 13, 1973, elderly eyewitness,
Robert Hyland, went to State Police Headquarters in Oneida,
New York, and made a sworn statement to police:
I am not sure, but I believe the operator was a white
female. She had long black shoulder length hair and
was wearing dark clothing ... Upon moving closer to
the gas pumps, I observed this female going through
items in a brown hexagon type pattern pocket
book … The type of hairstyle that this person had
did not allow me to see her face. The girl did have a
tan.3

A.
Q.

A.
Q.
A.
Q.
A.
Q.

In March 1976, Hyland testified before the grand jury. He stated that the driver of the other car at the gas station “was combing her hair in the car” and “looked like a female.” Shown the
picture of Jarrett, Hyland testified:
A.
Q.

A.

Well, I can’t say positive about this, about the
way – it was the same style, long hair.
Is it safe to say then that the best you can say
is that it could be the girl but you can’t say for
sure?
Yes.4

At trial, Hyland identified Jarrett as the other driver he had seen
at the gas station:
Q.

A.
Q.

A.

[District Attorney Wolff]. . .Let me ask you
this: When you were in the station, on August
11th, were you sure in your own mind that it
was a girl that was in the car?
Yes. I would stake my life on that, that it was
a girl.
Is Patsy Jarrett the female you saw sitting in
the car in front of the Seaway gas station on
August 11, 1973?
Yes.5

During re-cross examination, Hyland was quizzed about
whether he received any coaching from the district attorney on
the day he testified. His testimony was as follows:
Q.

A.
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Mr. Austin [counsel for Kelly]. . . Did you
talk to anyone as to how you were going to
testify today?
I talked to the fellow, here. He told

A.

me to say what was in my mind.
Did you discuss this case with the
District Attorney, today, is that correct? You
discussed this case a little bit today with Mr.
Wolff, did you not?
Yes.
***
Did he go over the testimony, at all,
today with you? Did he tell you the
kind of questions he was going to
ask you?
He just told me to say what I thought
on my mind and stick to my guns.
Stick to your guns in response to his
questions?
No. No.
What guns have you got?
Well, that's an expression.
***
...Were you told to stick to your
guns, in any event?
Well, to say what I believe, what
was in my mind. I wouldn’t say any
thing that wasn’t in my mind.6

There was no other physical or corroborating evidence
offered at trial to link Jarrett to the scene of the crime besides
the testimony of the elderly witness. The jury deliberated for
two days.7 During deliberations, the jury requested a rereading
of Hyland’s testimony. Ultimately, Jarrett was convicted on all
counts and was sentenced to twenty-five years to life in prison.8
In 1986, Jarrett’s case drew the attention of a young
law professor, Claudia Angelos, at New York University.
Angelos negotiated a plea for Jarrett, if she would plead guilty
to the robbery and the murder of the seventeen-year-old victim
she would be set free.9 Jarrett refused to negotiate stating:
It’s just morally wrong to say you did something you
know in your heart you didn’t do. I couldn’t live with
myself if I did that. I saw the pictures of the young
man and … for them to want me to say that I did some
thing so horrible just to get out of prison, I just couldn’t do it.10
Jarrett remained in jail until her first parole hearing in 2005.11
American jurisprudence prides itself on equity
and due process. These notions are particularly important during a trial as we expect jurors to be fair and
weigh all the evidence carefully. In general, jurors place
a great deal of credibility on eyewitness testimony. In
fact, some scholars believe that, “[t]he criminal justice
system places great trust and credibility in eyewitness
accounts. In doing so, the criminal justice system insists
on the ability of witnesses to accurately recall informa-
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tion.”12 However, as a person ages, various cognitive processes change. In addition, as these changes occur, many facets of
cognitive ability tend to decline.13 While evidence shows eyewitness testimony to be speculative in general, when the witness is elderly, this escalates the probability of inaccuracy.
Compounding all of this is the great weight jurors place on eyewitnesses. For a witness to point at a defendant and state “he
did it! I saw him. I was so shocked I’ll never forget that face!”
is extremely damaging.14
At present, eyewitness testimony of the elderly is a
growing concern in American Jurisprudence. Scholars argue
that, “despite the recognition among psychologists, judges,
lawyers, and legislators that human perception and memory is
far from reliable, eyewitness accounts continue to play a major
role in criminal justice.”15 Unfortunately, it is not altogether
certain how many jurors are aware of problems unique to eyewitness identification by the elderly. For example, research
indicates that elderly persons are less accurate in recalling previously witnessed events,16 such that they are more likely to
believe a non-famous name or face is famous,17 and have difficulty in distinguishing between descriptions of events that have
never occurred.18
Today, courts are split on whether expert testimony
can be offered to explain problems or inconsistencies with
respect to eyewitness identification.19 Typically, courts have
cited two reasons for not allowing the proffered testimony.
First, expert testimony would not be helpful to the jury.20
Second, the court fears that the jury might be misled by the
expert.21 Today, the Third Circuit remains the proverbial “voice
in the wilderness” by holding that “experts who apply reliable
scientific expertise to juridically pertinent aspects of the human
mind and body should generally, absent explanatory reasons to
the contrary, be welcomed by federal courts.”22 As courts continue to grapple with the issue of permitting expert testimony to
explain inconsistencies with respect to eyewitness testimony, it
would appear that elderly eyewitnesses present a unique problem for jurors because the effects of aging on the acquisition,
retention, and retrieval of an event are not typically within the
purview of a juror. Therefore, expert testimony should be
admissible under both Rule 702 and Rule 403 to assist the trier
of fact.23
Due to twenty-first century medical advances which
have extended human life, it is likely that most elderly persons
will one day be witnesses to crimes. According to the United
States Department of Commerce data, in 2003, the number of
adults over sixty-five encompassed 35.9 million.24 This equates
to 12% of the total United States population. Moreover, according to Census Bureau's projections, the population of elderly
will double to approximately 72 million in the year 2030; in
other words by 2030 one out of every five adults will be elderly.25 As for life expectancy, a person was expected to live an
average of forty-seven years in 1890. In contrast, in the year
2000, life expectancy was 76.9.26 In 2000, nine states,
California, Florida, New York, Pennsylvania, Texas, Ohio,
Illinois, Michigan and New Jersey, had more than 1 million elderly.27 With respect to housing "most senior citizens are active
community dwellers, thus there is a high probability that some
will be victim-witnesses or bystander-witnesses to a crime, a
traffic accident, or an another incident that will bring them into
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contact with the law."28
The accuracy of witnesses is a concern for the justice
system. If one accepts the error rate that scholars have calculated at .5% in wrongful convictions, then 7,500 innocent persons
are incarcerated each year due in part to false identifications.29
Moreover, other scholars state that, “reliable estimates of the
number of wrongful convictions in the United States alone in a
single year are staggering – exceeding eight thousand.”30
Recently, the United States Justice Department published a
report which discussed twenty-eight cases of wrongful convictions.31 Interestingly, twenty-three of the cases were based on
eyewitness testimony.
Even the United States Supreme Court has devoted
attention to eyewitness testimony. Accordingly, the Court has
imposed regulations on procedures (predominantly line-ups)
utilized by law enforcement officers and prosecutors.32
Scholars maintain that, “the court has focused on two constitutional approaches in this effort: the Sixth Amendment right to
counsel and the due-process guarantees of the Fifth and
Fourteenth Amendment.”33 Through these amendments, the
Supreme Court attempts to ensure there will be no miscarriage
of justice. Moreover, “the Supreme Court has held that all identification procedures are subject to review to ensure that they
were not unnecessarily suggestive or untrustworthy.”34
However, it should be noted that even though the Supreme
Court holds this view, many innocent people are still convicted
of crimes that they did not commit.
General Theory of Memory
An individual's memory is not comparable to a home
video recorder. When an event or experience occurs, the
process or situation is far more complex. An accepted view in
the study of memory is the concept that the successes and failures of human memory are attributable to a three stage model.35
The model is as follows:
First, there is the acquisition stage – the perception of
the original event – in which information is encoded,
laid down, or entered into a person's memory system.
Second, there is the retention stage, the period of
time that passes between the event and the eventual
recollection of a particular piece of information.
Third, there is the retrieval stage during which a person recalls stored information.36
This three stage process is the cornerstone to the concept of
human memory. Moreover, there are numerous factors which
occur at each stage that affect the accuracy of the eyewitness. A
distinction must be made between factors that influence the
accuracy of identification, but are beyond the control of the
criminal justice system – estimator variables – and those that
can be controlled – system variables.37 Furthermore, “many of
the factors that affect accuracy at the acquisition stage, such as
the violence of the event, are estimator variables, whereas many
of the factors occurring at the retrieval stage, such as question
wording, are system variables.”38 This paper’s focus now
examines the three stage model as it applies to elderly eyewitnesses.
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Acquisition
For a witness to recall a past event, the event must be
perceived and encoded in memory. The event could last seconds, minutes, or hours. According to researchers in the field:
At its most basic level, the perception of an incident
involves the encoding of information hitting sensory
receptors and being transformed into memory codes.
As people age, changes are most evident in the senses
of hearing and sight. Hearing loss is common with
advanced age especially for high frequency sounds.
The perception of speech is often adversely affected
with age. In particular, although few older people
experience difficulty in understanding speech in quiet
environments, the elderly have difficulty when listening occurs with background noise, or
with distortions caused from poor
acoustics or an amplification system.39

attention. According to researchers:
Attention is a topic of overriding concern in cognitive
psychology. Attention is assumed to transfer information from sensory to short-term memory and is also
assumed to be a critical mental resource necessary for
the operation of any conscious or partly conscious
process. All theories that discuss attention assume that
it is a limited mental resource and that the upper limits
of this resource pool determine how many separate
processes can occur simultaneously.47

A study examining the problem of attention in eyewitness testimony was conducted in 1978.48 The researchers studied crime seriousness as a determinant of eyewitness accuracy.49 Subjects witnessed a planned theft where an inexpensive
and expensive object were stolen. The authors
hypothesized that the subjects’ attentional
when the object
“[A] witness to a serious resources would be greater
stolen was expensive.50 Results indicate their
crime might engage in
Importantly, if a person or event is not
hypothesis was correct. “When motivation to
perceived because of a physiological change in greater depth of processing attend is not enhanced by perceived seriousness,
vision, such as increased rigidity of the iris and of the criminal's facial fea- the few seconds of exposure to the transgressor
lens, then information cannot be acquired.40
tures and be more highly may be insufficient for enough processing to
Furthermore, “[a] decrease in ability to perceive
permit recognition memory on such a task.”51
motivated to rehearse in
depth, increased susceptibility to glare, deterioAn individual driving in an unfamiliar area is
ration in night vision, and longer periods memory what he or she has another example of a problem of attention in
required for dark adaptation are all part of the
witnessed.”
eyewitness identification. Due to unfamiliarity,
aging process.”41
this person must devote a great amount of attenMemory researchers commonly label
tion to the roads, signs, utility poles, and traffic
the type of memory involved in initial acquisition as sensory
lights, while operating his or her vehicle at the same time.52
memory. The sensory organs receive information and store it
How accurate will the person be if he or she witnesses a car
for only a few tenths of a second. Information that is visually
jacking, murder, or purse snatching? According to other
received is often called iconic memory and information that is
researchers, not very well.53 In separate field experiments,
auditory is called echoic memory.
these researchers found the accuracy rate ranged from 7.8% to
Iconic memory is affected by physical changes in the
47.8%.54
structures of the eye that occur with age. Research clearly
A third factor that is detrimental to the accuracy of an
shows that the incidence of visual impairments increases with
eyewitness is depth of processing. Research from 1972 sugage.42 However, there is a great degree of variability among
gests a stimulus may be analyzed at different levels of informaindividuals. Studies on the prevalence of visual impairments
tion.55 The level or depth of the encoding also determines how
indicate that approximately 19% of people age seventy and
long a memory of an event lasts.56 Semantic memory is thereolder have significant visual impairments.43 Visual impairment
fore greater than phonemic or structural memory. Researchers
is defined by the Center for Disease Control as “vision loss that
Bower and Karlin illustrated this point by conducting expericannot be corrected by glasses or contact lenses alone.”44 The
ments on face recognition. Their findings demonstrate that
most common causes of visual impairments are cataracts, agememory of a face is better if individuals process the information
related macular degeneration (AMD), glaucoma, and diabetic
at a deep level.57 In addition, researchers Leippe, Wells, and
retinopathy.
Ostrom found that “a witness to a serious crime might engage
With respect to echoic memory, it is estimated that
in greater depth of processing of the criminal's facial features
approximately one-third of people age seventy and older have a
and be more highly motivated to rehearse in memory what he
hearing impairment which is defined as “deaf or trouble hearor she has witnessed.”58
ing with one or both ears.”45 These impairments have been
linked to physical changes in the structures of the ear as well as
Retention
environmental and personal health factors.46
When a person witnesses a crime, a number of factors,
While it is obvious that minimal sensitivity in the
including
sensory reception, attention, and depth of processing,
receptors of elderly persons inhibit the accuracy of eyewitness
affect the accuracy of what is perceived and stored in memory.59
testimony, they are just one explanation. Changes in the central
Furthermore, the time difference between the experience and
nervous system may also account for some of the changes in
the witness’s recollection is crucial, and the length of the differsensory memory. For example, elderly people are often unable
ence, as well as any events that take place during it, can affect
to comprehend and interpret changing events as effectively as
a witness’s testimony.60
younger people due to central processing deficiencies.
People are less accurate in their testimony as retention
Another important factor in the acquisition stage is
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period increases. Research conducted in 1885, “is probably the
most often cited study dealing with the loss of retention with the
elapse of time.”61 The 1885 research study developed the “forgetting curve” to explain its findings. “[T]he ‘forgetting curve’
illustrates that we forget a good deal of new information shortly after learning it, and that forgetting then becomes more gradual.”62
Research conducted approximately 100 years later
reveals the same pattern.63 For example, one study found that
“[i]dentification rates fell from 100% after two hours to 93%
after three days, 92% after one week and 57%. . . after four
months.”64 With these findings, a reasonable person would ask
“why do eyewitnesses forget past events”? According to Loftus
and Doyle:
Sometimes we forget information because we never
store it in the first place. We do not pay enough attention to it, and therefore, it is lost from our memory system in a matter of seconds. But even in cases where
we may have seen something quite clearly, we are
sometimes unable to remember it later.65
One recognized reason people forget is interference. “[I]nterference is an explanation for forgetting of some target information, in which related or recent information competes with or
causes the loss of the target information.”66 This is easily
inferred since most people encounter countless events and people each day. Another cause of forgetting is decay. “[D]ecay is
the simple loss of information across time, due presumably to
some fading process.”67 For example, a person who observes a
traffic accident will lose his or her memory of that event unless
he or she traces it periodically. Even then, there exists the possibility of inaccuracy.
The last factor to be addressed in retention is postevent information. According to Loftus and Doyle:
Forgetting is caused in part by what goes on during the
passage of time. Often, after witnessing an important
event, a witness is exposed to new information about
it. For example, a person sees an automobile accident
and then learns from the newspaper that the driver had
been drinking before the accident. Or a person witnesses an argument between a man and a woman, and
then overhears a friend talk about the argument.
Evidence has been accumulating that post event experiences such as these can dramatically affect our memory of the original event.68
Certain activities have the capability of distorting a
person’s memory. Some researchers have demonstrated that the
accuracy of eyewitness testimony is compromised by exposure
to post-event information.69
Retrieval
Eyewitnesses to crimes retrieve information from
memory in various manners. Researchers Burke and Light suggest that retrieval is a major explanation for diminished performance among the elderly.70 While attorneys often crossexamine witnesses in search of answers favorable to their client,
they are often not aware of the importance of couching their
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questions properly. For example, according to Loftus and
Doyle, “small changes in wording can result in dramatically different answers.”71 The authors provide the following illustration:
The question, “Did you see the broken headlight?” led
to more erroneous yes responses than the question
“Did you see a broken headlight?” Similarly, as we
saw earlier, the question “How fast were the cars going
when they smashed into each other?” led to higher
estimates of speed than “How fast were the cars going
when they hit each other?” The “smashed” subjects
were wrong more often.72
Another important factor in retrieval is the view that retrieval is
either based on recall or recognition. “In recall, a person is provided with some request to generate verbally or pictorially the
stimulus in question. In recognition, the stimulus or some similar substitute is provided and the person's task is to retrieve
context information.”73 Research suggests that recognition is
superior to recall. Various experiments demonstrate age related
differences in recognition memory for pictures of faces.74
Other researchers have also discovered that young adult subjects are superior to elderly subjects when subjected to single
views of faces.75
As research demonstrates, the retrieval of information
is extremely important in eyewitness testimony. Law enforcement officers, prosecutors, and defense attorneys all share in the
goal of accurate retrieval and strategies that may follow. One
retrieval strategy is cognitive interview.76 In cognitive interviews, four methods are utilized to improve a witness’s memory.77 They are:
1. Reconstruct the circumstances: In this method the
investigator instructs the witness to reconstruct the
incident in general. Think about what the surrounding
environment looked like at the scene, such as rooms,
location of furniture, vehicles, the weather, lighting,
and nearby people or objects.
2. Report everything: The investigator explains some
people hold back information because they are not
quite sure that the information is important. The witness is asked not to edit anything, even things that may
not be important.
3. Recall events in a different order: The instruction
may be: It is natural to go through the incident from
beginning to end. However, try to go through the
events in reverse order.
4. Change perspectives: In this method, witnesses try
to recall an incident from different perspectives that
they may have had at the time or adopt the perspective
of others who were present during the incident.78
Research conducted by Fisher, Geiselman, and
Amador demonstrate the effectiveness of cognitive interviewing. Police officers were examined before and after instructions in cognitive interviewing.79 Results indicate that police
officers who utilized their training received an additional 47%
more information.80 Other researchers have validated the usefulness of cognitive interviewing.81 “The evidence for increases in false identifications and incorrect information is not total-
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ly absent, but it is truly minimal in comparison to the really substantial evidence for enhanced memory for correct details following the cognitive interview.”82 With an end to the discussion of a general theory of memory, this paper's focus now
shifts to source memory as it applies to eyewitness testimony.
Source Memory
Each day an elderly eyewitness has to testify to an
event or crime they observed, to recall the event, the witness
must “recapture such aspects of the experience as time, place,
what was said and by whom, and so forth.”83 A person’s ability to recall the source of a memory is important to cognitive
competence.84 However, research demonstrates that elderly
people are often misleading about the source of an event. In
fact, “misleading post event experiences that occur in the period between the observation of the criminal incident and the
final identification of a suspect can interfere with the accuracy
of eyewitness memory.”85 Misleading post event exposure is
well documented in the area of eyewitness testimony.
Many researchers have found that people can be
manipulated into remembering events differently than they
originally remembered.86 For example, researchers Cohen and
Faulkner hypothesized “that elderly subjects would make more
errors than younger subjects in remembering the source of
actions they had either performed, watched, or imagined.”87
Their results indicate that elderly subjects had problems “recalling whether they had performed an action themselves or
whether they had watched someone else perform it.”88 Within
the same study, the authors also hypothesized that older subjects
would have difficulty in a misinformation experiment. Sixtyfour subjects were shown a three-minute film of a kidnapping.
After a short delay, subjects read a short story of the events.
However, one story contained misleading events. After another short delay, all subjects were administered an exam of 18
questions. The exam was a multiple-choice test. Results indicate misleading information is harmful to elderly eyewitness.89
Researchers Zaragoza and Lane also measured the
effect of misinformation.90 The researchers conducted five
experiments in which subjects were asked specific questions
concerning their memory for the source of suggested items.
Results demonstrated that “misled subjects do sometimes come
to believe that they remember seeing items that were merely
suggested to them.”91
Lastly, researchers Loftus, Miller, and Burns documented another example of misleading suggestibility.92 In this
study, approximately 200 subjects viewed thirty slides involving an auto-pedestrian accident. The automobile, a red Datsun,
was shown to be traveling toward a yield sign for half the subjects and a stop sign for the other half. When subjects were
asked if they had seen a yield or stop sign at the accident, results
indicate that “[w]hen the question contained misleading information, only 41% of the subjects accurately responded. If subjects had been simply guessing, they would have been correct
about half the time, or 50%, so the misleading questions
reduced their accuracy below that which would have been
expected from a person who was merely guessing.”93
With the above evidence, prosecutors, law enforcement officers, and defense attorneys should be careful not to mislead the
testimony of an elderly eyewitness. The Jarrett case provides a
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good illustration of what can go wrong when a jury is not provided expert testimony on the effects of aging and reliability of
witnesses. On many occasions attorneys ask leading or misleading questions to eyewitnesses. Research reveals elderly
eyewitnesses are more susceptible to these types of questions
than younger witnesses. As a result, inaccurate information is
obtained and a miscarriage of justice is an all too likely possibility.
Conclusion
Eyewitness testimony remains a dominant component
of the criminal justice system. Evidence demonstrates that elderly eyewitnesses are more likely than younger witnesses to be
deficient in the acquisition, retention, and retrieval of an event.
Elderly witnesses are also highly susceptible to misleading
information. If the goal of the criminal justice system is fairness, then expert testimony can provide the trier of fact with
important information on the effects of aging and the potential
complexity of elderly eyewitness’ testimony. In other words:
Given the importance of eyewitness testimony to
jurors, the importance of eyewitness testimony in
criminal cases, and the dramatic scientific evidence
that eyewitness testimony is systematically fallible in
ways that lead away from truth and towards unjust
verdicts, something should be done to protect against
such errors. In particular, experts who understand the
systematic problems in memory and cognition can
explain the effects of these problems on eyewitness
testimony.94
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